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COMMENTS
This report sets out the comments of the Economic Affairs Scrutiny Panel to the States
on the Draft Intellectual Property (Unregistered Rights) (Jersey) Law 201-.
1.

Upon deciding to review the proposals the Panel received a copy of the draft
legislation from the Economic Development Department in April 2010, which
it later forwarded to its adviser, Mr. Nic Garnett, Partner, HRO Grant Dawe
LLP for detailed comment.

2.

The Panel received the detailed report from its adviser in June 2010 and,
following consideration, asked the Economic Development Department for
further information. The adviser’s report concludes that the Draft Intellectual
Property (Unregistered Rights) (Jersey) Law 201- effectively translates the
key provisions of the UK law into an efficient legislative proposal for Jersey.

3.

After careful analysis and consideration the Panel decided that, given the
special nature, complexity, and size of the draft legislation, the best course of
action open to it was to publish the report received from its adviser
(Appendix 1), the response from the Economic Development Department to
the questions raised by that report (Appendix 2), and lastly its adviser’s
comments on the Department’s response (Appendix 3), in order to best
provide States Members with informed analysis ahead of the debate.
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APPENDIX 2
Economic Development’s answers to the questions from Scrutiny on the
Draft Intellectual Property (Unregistered Rights) (Jersey) Law 201- (IPURL)
Why is the Lending Right prevalent in UK law omitted within the proposed
IPURL draft?
A lending right in the UK was first introduced as something separate from copyright
law, namely as public lending right. This right gives rise to payments to authors based
on the number of loans of their books from public libraries, but there are no
constraints on what can be lent. The amount to be paid for each loan is decided by the
Public Lending Right (PLR) Office within the framework of the law on public lending
right. The payments are in effect funded from general taxation as a result of the
decisions made by the UK Government on what resources are to be made available to
the PLR Office. Thus libraries and library users are not required to pay anything for
library lending, although libraries do collect data on the number of loans for each
book, which is passed to the PLR Office so that they can allocate the correct amount to
each author.
A public lending right is therefore different from a copyright lending right where
anyone wishing to loan something would have to seek a licence from the copyright
owner and agree what royalties are to be paid. A copyright lending right would require
public libraries to negotiate licences before they can lend anything and make payments
for loans directly to copyright owners, who could, of course, each seek different
royalty levels, or even refuse to give a licence to permit lending at all. The copyright
lending right that was introduced in the UK in 1996 was needed in order to comply
with the EU rental and lending Directive (Directive 92/100/EEC), but this Directive
did recognise the pre-existence of a public lending right in the UK and some other
member States, and also the possibility that others might introduce a public lending
right for some types of lending in the future. Article 5 of that Directive therefore
permits a public lending right to be provided instead of a copyright lending right in
those areas which give authors remuneration for lending under the public lending
right. (Article 5 also permits certain other exceptions to or alternatives to a copyright
lending right.) In the UK implementation of a copyright lending right there are, as a
consequence, various exceptions to and qualifications to the copyright lending right
that was introduced, most importantly by ensuring that lending of books by public
libraries continues to come within the scope of provision on the public lending right
and so this does not amount to lending as restricted by a copyright lending right.
A non-commercial lending right of any sort is not something that is required in order
to comply with any international treaties and conventions relating to copyright, and
Jersey does not have to comply with the terms of the EU rental and lending Directive.
Also, Jersey does not currently have a public lending right. We therefore considered
that the provision of a copyright lending right in the absence of a public lending right
would give rise to problems for public library lending in Jersey that do not exist in the
UK. Jersey Library in particular was concerned about the need to negotiate with
copyright owners for lending, and the costs of royalties that might be sought, if there
were a copyright lending right in IPURL. Of course, some copyright owners could
even refuse permission for lending under any terms under a copyright lending right.
Given that the omission of a lending right does not lead to any problems with possible
membership of international conventions and treaties in the copyright area, we
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therefore decided that there should be no copyright lending right in Jersey unless and
until policy on a public lending right is developed and such a right is introduced.
Why are the exceptions to copyright in favour of use of copyright materials in
research and for educational purposes not limited to research and educational
use which is not conducted for profit?
The limitation in UK law that exceptions permitting certain uses of copyright works
for the purposes of research and education only apply if these are activities for a noncommercial purposes was, we understand, introduced into the law in 2003 in order to
comply with Article 5 of the EU Directive on copyright and related rights in the
information society (Directive 2001/29/EC). Prior to this the exceptions in UK
copyright law, which was enacted in 1988, were not so limited, and these exceptions
had continued and in some respects expanded exception provision that had existed in
earlier UK copyright laws, including the Copyright Act 1911, i.e. the current copyright
law in Jersey. Thus, adding this limitation in IPURL would at least as far as the
exception to copyright permitting fair dealing with a copyright work for the purposes
of research make the exception narrower in scope than the current exception.
We believe that the changes made in this area in the UK in 2003 were not ones that the
UK Government supported as necessary to remove activity that was damaging or
unfair to copyright owners from the scope of the exceptions, nor ones needed in order
to comply with international treaties and conventions relating to copyright. The UK
already belonged to the Berne Convention for example, which limits the scope of
exceptions to copyright that permit reproduction of copyright works using a formula,
namely the three-step test, that has become a standard test limiting the scope of
permitted exceptions in other treaties and conventions covering copyright. The
changes to UK law were therefore, we believe, only made because of the need to
comply with EU law. Jersey, of course, does not have such an obligation and so it is
not necessary for IPURL to include this limitation in the research and educational
exceptions to copyright.
Limiting what can currently be done under exception provision in copyright law that is
in force in Jersey now could obviously be detrimental to those copying short extracts
from books, journals and so on for the purposes of their research when it has a
commercial purpose. Also of concern, though, is the fact that the meaning of the
limitation has, we believe, caused much confusion in the UK as to what it actually
restricts. The test in EU law is that the research or educational activity permitted under
an exception must be for a non-commercial purpose. It is not, therefore, a test of the
establishment where the activity takes place, but, rather, a test of the activity itself.
Thus, for example, a person working at a college which is not run for profit may be
hoping to commercialise some of the output from his or her research, but at the point
of doing the research may not know whether or not this will materialise. Deciding
whether the research has a commercial purpose is not straightforward in such
circumstances. Moreover, it would not always be the individual wishing to enjoy an
exception who has to decide what the answer to such questions would be. Limited
copying under the exceptions often takes place in libraries where librarians may be
asked to assist or advise on what is permitted. We therefore felt that introducing the
limitation to the educational and research exceptions would also lead to much
uncertainty about what is permitted and problems for those trying to advise people
about what is permitted.
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A number of articles within IPURL contain reference to a longer period of
limitation (10 years as opposed to 6 years in UK law). What is the rationale
behind the extension?
The normal limitation period in the UK for actions relating to tort is 6 years whereas
in Jersey it is 10 years. The places where a time period of 6 years is provided in UK
law have, we understand, been chosen to match this more general limitation period
and so it makes sense to use the period of 10 years in Jersey.
Has consideration been given of incorporating into IPURL, provisions contained
in the UK Digital Economy Act 2010, specifically relating to the use of technical
measures?
The provisions in the UK Digital Economy Act 2010 relating to action that may be
required of internet service providers in relation to their subscribers where copyright
owners notify them of alleged illegal peer-to-peer (P2P) file-sharing was the result of
policy developed in the last year, including a public consultation that took place over
the summer of 2009. The drafting of IPURL was already well-advanced at that stage
with changes being made to take account of comments received in a much earlier
consultation in Jersey on the draft law. Provisions as in the Digital Economy Act 2010
were not being explored in the UK at the time of Jersey’s consultation as at that time
there was a desire in the UK for solutions to illegal P2P file-sharing, including by cooperation between internet service providers and copyright owners, to emerge as an
industry agreement and not by a legislative route.
The provisions in the 2010 Act on P2P file-sharing have not, therefore, been subject to
a public consultation in Jersey. Given in particular the clear level of interest in the
provision in the UK, and the many concerns expressed, including during the
Parliamentary debates in the UK, we do not, as a result, consider that it would be
appropriate to incorporate anything in IPURL. Moreover, the UK provision amends
the UK Communications Act 2003 rather than UK copyright law, so that IPURL is not
clearly the appropriate legislative vehicle. In addition, the provisions in the 2010 Act
are only enabling. The detail of how the provisions might work in practice, including
on the sensitive issue of internet service providers applying technical measures, such
as those that block or limit internet access for their subscribers who are alleged repeat
infringers of copyright, are only now being developed in the UK, with further
consultations currently taking place on some of the issues. We therefore intend to
monitor how those consultations and the detail of the provision develops in the UK
before deciding whether or not to develop and consult on similar provision in Jersey.
Indeed, part of that monitoring will need to involve an assessment of whether or not
illegal P2P file sharing remains the biggest concern or whether other illegal uses of
copyright material, such as sites that offer illegal streaming services, are of more
concern. IPURL does, though, in Schedule 1 already include some provision on the
liability of internet service providers for copyright infringements in their services, and
what their role must be in order to deal with allegations of infringement and actual
infringements of copyright. This includes when the service is provision of an
electronic link, including as a result of use of a search engine that has been provided,
to material that infringes copyright. Essentially, a service provider only has limited
liability for infringement of copyright in the material linked to if he or she does not
have actual knowledge of the infringement, and upon obtaining such knowledge acts
promptly to remove the link.
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The provision in Schedule 1 has been developed in Jersey in the light of consultation
with interested parties and is, we believe, in some respects more helpful to copyright
owners than provision in the UK and in other respects similar to provision in the UK.
We are aware that the Digital Economy Act 2010 also includes a provision that would
permit regulations to be made about the availability of injunctions against service
providers to prevent them linking to locations where there is copyright infringement.
As well as the provision on service providers who make electronic links available as
explained above, Schedule 1 of IPURL does also include some provision on the
possibility of injunctions against service providers where they have actual knowledge
of another person using their service to infringe copyright. We shall also keep under
review whether this provision, as well as the provision on electronic links, is adequate,
including in the light of any regulations made in the UK on injunctions as permitted by
the 2010 Act. There is, moreover, provision in IPURL which permits Schedule 1 to be
amended by Regulations in the light of experience and any changes to the most
damaging types of infringement of copyright.
What is the plan for internationalising Jersey's new copyright regime based on
IPURL: what are the objectives, what are the means, and what are the timelines?
IPURL has been drafted with a view to ensuring it is compliant with the main
international conventions and treaties in the copyright area, including the Berne
Convention, the Rome Convention and the two WIPO Treaties of 1996. We have also
tried to ensure compliance with the provision on copyright in the WTO TRIPS
Agreement. We have been liaising with the UK Intellectual Property Office to confirm
that there is such compliance and have not so far been informed of any problems. The
UK is a member of all of these treaties and conventions so we therefore plan to
formally ask the UK for their membership of the main copyright treaties and
conventions to be extended to Jersey. (This will not include the TRIPS Agreement at
this stage as this also covers registered intellectual property rights, that is rights that
are not covered by IPURL.) Although an extension probably cannot be put into effect
until IPURL has come into force in Jersey, we currently intend to formally request the
extension of convention and treaty membership at the same time as we submit IPURL
for Privy Council approval following approval by the States Assembly. We currently
hope that membership can therefore come into effect in the first half of 2011.
Although treaty membership is important to demonstrate that Jersey will have a worldclass law in the copyright and related areas, as well as to ensure that copyright
material having its origin in Jersey is fully protected in all other convention country
members, we also appreciate the need to explore the opportunities for encouraging
new economic activity in Jersey that builds on the existence of the new law. That is
why we have already established an intellectual property project that is working with
stakeholders both within and outside the Island to identify what types of businesses
might find Jersey an attractive jurisdiction from which to operate, including by
considering what policy areas, as well as intellectual property, are important. For the
copyright-based creative industries which increasingly operate in the digital and online
world, the area of e-commerce and how this might expand in the Island is obviously
very relevant to this project. This project will continue to be taken forward as the
legislation in IPURL is put in place. We hope that by the time the new law is in force
next year we are better placed to encourage new business activity.
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Are there plans to conduct an Economic Impact Assessment in relation to
licensing schemes and the Licensing to ensure that what is proposed is consistent
with the scale of actual need?
The provision on licensing in IPURL is essentially the same as that in the UK in that it
does provide some regulation of collective licensing in particular. Collective licensing
is where a number, and often nearly all, of the copyright owners for a particular type
of copyright work choose to license particular uses of those works through a licensing
body that represents their interests collectively. The licences offered are then often
blanket licences that permit a licensee to use any of the copyright works without
having to agree individual licences for each work. The administrative efficiencies of
collective licensing can therefore benefit both copyright owners and users of copyright
material. However, licensing bodies can in effect have a monopoly in a particular area.
For example, certain uses of music have for a long time been collectively licensed in
both the UK and Jersey, and indeed, much of the world. If, say, a person wants to play
music in public, they do not, therefore, have a choice about who to ask for a licence as
all of the use comes under a collective licence. IPURL therefore copies UK law by
making provision for independent adjudication on the terms and conditions of
licensing offered by collective licensing bodies which a user can access if they believe
that those terms and conditions are unreasonable.
We recognise that in practice collective licensing in Jersey is likely to be operated by
licensing bodies that operate in the UK, and, indeed, the licensing offered by licensing
bodies in Jersey may simply be subject to the same terms and conditions as that
offered in the UK. So, given that many more people in the UK than Jersey are likely to
be affected by any terms and conditions of licensing that is thought to be
unreasonable, a challenge is probably more likely in the UK than Jersey with any
adjustments to the licensing resulting from the independent adjudication then also
being made in Jersey. However, it could still be unfair to licensees and potential
licensees in Jersey if IPURL does not provide any mechanism for challenging the
terms and conditions of collective licensing if they want to, and, indeed, UK collecting
societies could even try and impose more unreasonable terms on licensing in Jersey
compared to the UK if they know that their activity does not give rise to a licensee’s
right to seek independent adjudication. It would therefore, in our view, be wrong to
omit the regulation of collective licensing that is in IPURL.
We have only been able to assess the likely use of the provisions in IPURL permitting
access to independent adjudication of collective licensing by reference to what
happens elsewhere. We know that in the UK, the body tasked with this role, namely
the Copyright Tribunal, hears very few cases, and some years there are no cases.
Moreover, a body equivalent to the Copyright Tribunal was created in the Isle of Man
when copyright law was updated there in 1991 and we have been told that it has never
heard a case. Our current assessment of the impact in Jersey of the provision in IPURL
regulating collective licensing is that it is very likely to lead to no cases being referred
to the licensing authority, the body created by IPURL to carry out the tasks in Jersey
equivalent to those carried out by the Copyright Tribunal in the UK. However, in
order to ensure that any costs of the licensing authority can remain proportionate to the
actual need, we have made very flexible provision on how the licensing authority will
be created. The Minister may by Order appoint an individual or person, or establish a
body, to be the licensing authority, and in the absence of any Order being made, the
Minister is the licensing authority, with the safeguard that a case in which the States
have an interest, and so one that the Minister cannot fairly hear, is referred to the
Royal Court. This mechanism therefore permits the Minister to only make an Order if
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and when there is more clearly a need for the licensing authority to actually adjudicate
on collective licensing. If, as we currently assume will be the case, there are no cases,
then the Minister can simply remain as the licensing authority and so there are no
significant costs as a result of the provision in IPURL. Indeed, the Minister can even
remain as the licensing authority if there are cases and provision in IPURL permits
advisers to the licensing authority to be appointed, which may be particularly useful if
the licensing authority is the Minister. Moreover, it is also possible for the Minister to
prescribe a fee in respect of any applications or references to the licensing authority
and the level of any fee could be set so as to cover the costs of running the licensing
authority. We therefore believe that the provision on licensing, particularly collective
licensing, is proportionate and flexible enough to match the actual need.
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