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COMMENTS
The Health, Social Security and Housing Scrutiny Panel is comprised of the following
members –
Deputy K.L. Moore of St. Peter, Chairman
Deputy J.A. Hilton of St. Helier, Vice-Chairman
Deputy J.G. Reed of St. Ouen
Review Adviser – Ms. A. Benn, Associate Consultant of Associate Development
Solutions
Introduction
The Panel believes that the Draft Regulation of Care (Jersey) Law 201- is an
extremely important piece of legislation that is long overdue. The Panel is therefore
disappointed that the timescale it was given by the Department of Health and Social
Services to review this important piece of work was unreasonable. P.95/2014, Draft
Regulation of Care (Jersey) Law 201-, was lodged on 20th May 2014 with a set debate
date of 1st July 2014, allowing the Panel less than 6 weeks to complete a full review.
The Panel’s increasing workload before the summer recess resulted in it being unable
to provide the level of detailed scrutiny this legislation required and, as a consequence,
agreed that the most appropriate approach would be to appoint an expert adviser. The
Panel appointed Ms. A. Benn, Associate Consultant of Associate Development
Solutions, to carry out a full desktop review on the draft Law.
At the request of the Panel, Ms. Benn produced a report which included her general
comments into the draft Law, and a list of recommendations for consideration for each
of the forthcoming sets of draft Regulations that will underpin the draft Law. The
adviser has also made recommendations based on lessons learned from previous
reports undertaken in the UK, namely the Francis Report and the Cavendish Review.
The adviser’s report is used throughout this Comments paper, with her final report
attached at the Appendix.
Draft Law and Regulations
It should be noted that the Draft Regulation of Care (Jersey) Law 201- is the primary
Law which is the foundation for the regulatory framework. Without it, no Regulations
can be brought in, and it is effectively the first step in the process. Going forward,
each set of draft Regulations will be brought by the Minister for Health and Social
Services to the States for debate, providing the finer details that will underpin the Law.
The implementation of the first phase of the new regulatory framework is estimated to
occur late 2015 to early 2016.
Although the adviser confirms that overall, the draft Law reflects the key aspects of
the requirements particularly identified in the present English regulatory standards,
and provides a sound framework for regulating health and social care services, it is
clear that there are fundamental areas to be explored in great detail once the
Regulations come forward.
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In the UK, each country has law that governs the provision and delivery of care
services, and currently the Care Law in England and Wales has been updated and is
going through major changes. This update has taken account of the Health and Social
Care Law in England and Wales, and has included the Regulations that support it.
Due to the major changes happening in the UK, the Panel’s adviser has recommended
that the Draft Regulation of Care (Jersey) Law 201- be suspended until the Care Act
2014 in the UK has completed its consultation on market oversight, allowing time for
the draft Law in Jersey to reflect the most up-to-date information and best practice.
The market oversight consultation is explained in more detail under the
recommendation.
Unfortunately, due to the very tight timescale, the Panel has been unable to review the
exact details of the Care Act 2014 and therefore suggests that this information, when
available, is used to shape the future draft Regulations.
The Panel is aware that its remit in undertaking this review was to focus on the draft
primary Law; however, the Panel would like to stress the importance of the questions
and recommendations listed in this report and advise that they are given due
consideration during the development stage of the draft Regulations which will
underpin the primary Law.
Background
In May 2006 it was recognised by the Council of Ministers that the current legislation
underpinning care home and domiciliary care regulation in Jersey was no longer fit for
purpose, and drafting time for a new Regulation of Care (Jersey) Law was approved.
A formal stakeholder consultation was undertaken (January – May 2008) with the
people and organisations affected by the proposed legislation. This provided the
opportunity to raise the deficiencies in the current legislation and the possible options
about how these could be resolved. There were various methods used to collect the
stakeholders’ feedback, including questionnaires, written submissions, meetings,
service user views through use of advocacy, service user feedback via individual
interviews, and Mental Health service user feedback by individual and group informal
discussions. The consultation identified that 90% of respondents who completed the
questionnaire were in agreement with the proposals to continue regulating facilities
providing nursing and residential care, including the proposal to regulate domiciliary
care, home nursing and acute hospital care. The responses were broadly supportive of
the Department’s policy direction, which has resulted in some additional elements for
consideration which are noted within the adviser’s report under their Appendix 1 –
Response to Stakeholder Consultation.
On 20th May 2014, the Draft Regulation of Care (Jersey) Law 201-, which is the
primary legislation that enables a new framework for the regulation of health and
social care to be established in Jersey, was lodged.
Regulated activities
Although it is the intention to regulate all health and social care activities, the
regulated activities will be expanded by Regulations over time in accordance with the
implementation plans outlined within the Proposition; however, eventually they will
include –
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•

short- or long-term hospitals, general or specialist medical, surgical,
psychiatric and substance abuse hospitals, mental hospitals, rehabilitation
centres, and other institutions which have accommodation facilities which
provide diagnostic and medical treatment to in-patients with any of a wide
variety of medical conditions;

•

medical consultation and treatment in the field of general and specialised
medicine by general practitioners and medical specialists and surgeons;

•

dental practice activities of a general or specialised nature and orthodontic
activities;

•

activities not performed by hospitals or by practicing medical doctors but by
paramedical practitioners legally recognised to treat patients;

•

cosmetic procedures or techniques undertaken by medical or non-medical staff
that may create hazard to health;

•

social care primarily provided in the community by a variety of professionals
and support workers;

•

provision of social work, personal and nursing care, protection or social
support services to children or adults in need or at risk, or adults with needs
arising from illness, disability, old age or poverty;

•

residential accommodation combined
supervisory or other types of care;

•

children’s homes providing social assistance;

•

care services directly to clients in their own homes;

•

social work activities to children and adults.

with

either

nursing,

personal,

The key areas
The adviser has identified 6 key areas covered within the draft Law and has made a
number of observations –
•

Transfer responsibility for regulating health and social care from the
Minister for Health and Social Services to an independent commission
This would ensure that the Minister is not in conflict with the commissioning
of services, as the Minister is currently responsible for overseeing this
function. The commission would be able to function objectively and provide
an independent service. This reflects the regulatory functions in the UK.

•

Sets out how the commission will be appointed
The conditions are stated in Schedule 2 of P.95/2014: Draft Regulation of
Care (Jersey) Law 201-. The JAC (Jersey Appointments Commission – an
independent body that oversees the recruitment of States’ employees and
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appointees to States-supported or related bodies, who ensure that the selection
is fair, efficient and conducted in accordance with best practice and
procedures) will oversee the selection process. There is a need to consider
what standards will be used as a benchmark for appointment. Skills for Care
and Development UK have produced national occupational standards for
inspectors.
•

Requires providers of care services to be registered by the commission,
describes the registration process and enables the commission to apply
appropriate conditions to registration to maintain standards
In the UK, legislation clearly states the services that need to be registered to
provide services. The regulatory bodies are independent; the establishment of
a commission will meet this requirement. England and Wales are currently
reviewing their processes.

•

Enables Regulations and standards to be written about the quality of care
services
During the development of the Regulations, standards need to be focused on
outcomes for the individual ensuring a personalised approach.

•

Describes the commission’s powers to inspect services
The commission will need to consider the benefits of unannounced
inspections and how this will be managed.

•

Explains the enforcement procedures and appeals process
Providers will need to be made aware of the consequences for not meeting the
requirements of the Regulation and standards.

•

In summary
Overall, the draft Law provides a sound framework for regulating health and
social care services, which reflects the key aspects of the requirements
particularly identified in the present English regulatory standards.

The next steps
Issues to be considered regarding the commission structure
The adviser has raised a number of issues regarding the establishment of the
commission, stating it is important that it be established in a manner which
fundamentally demonstrates fairness, consistency and transparency.
Although it is not recommended that these are included within the draft Law, they
should be considered when shaping the structure of the commission, and it is
recommended that they form part of the project plan.
•

Will the Chief Minister be responsible for leading the recruitment in
partnership with JAC to appoint the Chair of the commission?
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•

What criteria will be used to ensure that the appointee has the relevant
knowledge, skills and leadership qualities required?

•

What marketing and communication strategy will be used to support the
recruitment process?

•

Can an employee of Jersey’s Council of Ministers apply to be Chair of the
commission or commissioner?

•

Will the Chair of the commission (once appointed) lead on the recruitment of
the commissioners?

•

Will the appointment be on a fixed term contract including a probationary
period?

•

Will the recruitment process be values-based?

•

Will service users be part of the recruitment process, if so, how will this be
achieved?

•

To whom will the Chair of the commission be directly accountable?

•

What performance management methods will be used to ensure that the
employees of the commission are current, working effectively and developing
their knowledge and skills?

Recommendations
•

Suspend signing off the Draft Regulation of Care (Jersey) Law 201- until the
Care Act 2014 consultation on market oversight – monitoring financial
sustainability guidance – is completed, which could then be used as a base for
inclusion (this is due to be implemented by April 2015).

Market oversight is the monitoring of financial sustainability guidance. It is being
undertaken in the UK due to the financial collapse of the former residential care
provider: Southern Cross Healthcare, which put at risk the provision of residential
care to thousands of vulnerable citizens across the UK. Southern Cross fell into
financial difficulties in 2011 and were the largest residential care provider in the UK,
caring for 31,000 people.
•

Consult with key stakeholders on the inclusion of market oversight.

•

Update the Draft Regulation of Care (Jersey) Law 201-.

•

Ensure that the commission is created independently using a transparent
process, ensuring that there are service user representatives.

•

Identify a review date of the commission and undertake an independent
qualitative and quantitative evaluation of the processes implemented (suggest
12 months).

•

The commission to produce a 3 year strategy.
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•

A project manager to be identified who can lead on the implementation of
the regulatory Law and map out the process for designing the standards with
the commission.

•

To run in parallel – a communication plan which ensures that all the key
stakeholders are kept up-to-date with developments.

•

An implementation plan, identifying key elements of the project.

•

Decide if the standards will be service-specific or standards that cross over
services as the CQC essential standards in England.

•

Commission to provide tools that will support all providers to understand
responsibilities, interpretation of standards, implementation of outcomes,
registering for the first time, etc.

•

Create a web-link for providers with useful information, documents, case
studies.

•

Ensure that the standards are reviewed in a timely manner, making certain
that they reflect the changing delivery of support and care.

•

Premises – providers need to:
Be mindful of equipment that needs maintaining and updating, and the
associated cost.
Ensure that the premises are suitable for the regulated activity. If changing
service focus, would this involve structural changes? How will this be funded?
Ensure that Health and Safety is maintained and fulfils the legislation. There
could be some requirement placed on providers that they could have difficulty
in implementing, for example, new fire systems.

•

Resources – providers need to:
Ensure that the staffing level reflects service need. If this is a directive from
the commission, providers may not have the funds or resources available to
achieve/maintain this requirement.
Ensure that recording systems are adequate and meet data protection and
confidentiality requirements. Providers need to ascertain if current IT
applications are fit for purpose – this may require investment.

•

Legislation – providers need to:
Review policies, procedures and guidelines to ensure that they reflect
legislation and are fit for purpose; for example, safeguarding, Health and
Safety, etc. There could be inconsistency across providers because of lack of
knowledge in some areas.
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Understand the inspection process, otherwise it could result in a breach of the
Regulatory Law.
Be aware that if the registered services provided are not clearly stated, there
will be consequences and could possibly be a fine.
Understand the standards for registration. Will providers be legally bound to
ensure that the outcomes are achieved as described?
•

Staffing – providers need to:
Clarify if employees need to be registered with a professional body and if
there are fees attached, who pays? The provider or the individual?
Ensure staff demonstrate compliance which is robust and transparent. Identify
relevant evidence requirements for each outcome and ensure staff follow the
service procedures.
Be aware if there is a minimum hourly rate and understand the retention and
recruitment issues.
Plan for unforeseen circumstances, e.g. high sickness levels, job vacancies,
suspension of registered manager. This may need a possible contingency fund.

•

Training – providers need to:
Consider how staff will be trained, the associated costs (releasing staff,
funding qualifications, updating refresher training, etc.). What will be
mandatory training?
Explain the inspection process; ensuring staff are fully aware of their
responsibilities.

•

Funding – providers need to:
Understand how the fees for registration are calculated? How will this be
funded and by whom?
Ensure what the policy of the organisation is, regarding payment for
Disclosure and Barring Services (DBS) – is it the provider or the individual?
Please note – The ultimate challenge for a service provider and the
commission would be managing provider failure.

Lessons to be learned
Large-scale service failures have prompted much-needed reform. For example, the
Francis Report and the independent Cavendish Review which was carried out in the
wake of the Francis Inquiry into the Mid-Staffordshire NHS Foundation Trust.
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Some of the recommendations from the Francis Report were to develop –
•

More clarity about the background of potential providers

•

Experience and history of applicants

•

Information about governing body members, with additional responsibilities
they may hold

•

Financial history

•

Links and contracts with other organisations

•

Detailed information about how the prospective service will be run, for
example staffing, skill mix, numbers of staff, job titles

•

Provide a narrative on safeguarding, environmental safety, medicine
management and staff training, recruitment and retention

•

Continuous improvement and how they intend to manage complaints and act
on them

•

Demonstrate an understanding of current legislation and their legal obligations

•

Safeguarding – an understanding of the DOLS applications.

The Cavendish Review makes a number of recommendations on how the training and
support of healthcare assistants who work in hospitals, and social care support workers
who are employed in care homes and people’s own homes, can be strengthened to
ensure that they provide care to the highest standard.
Healthcare assistants and social care support workers provide some of the most
personal and fundamental care to people when they are ill, or help people with longterm conditions to live as independently as possible in their own home. Such care
should be done by competent professionals who treat people with compassion and
dignity. But the review finds that the quality of training and support that care workers
receive in the NHS and social care system currently varies between organisations.
The recommendations it makes include –
•

Common training standards across health and social care, along with a new
‘Certificate of Fundamental Care’, written in language that is meaningful to
patients and the public. For the first time, this would link healthcare assistant
training to nurse training.

•

The opportunity for talented care workers to progress into nursing and social
care through the creation of a ‘Higher Certificate of Fundamental Care’. This
will ensure they have a route to progress in their careers and an opportunity to
use their vocational experience of working as healthcare assistant to enter the
nursing profession.
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•

HEE, with Skills for Health and Skills for Care, should develop proposals for
a rigorous system of quality assurance for training and qualifications, which
links to funding outcomes, so that money is not wasted on ineffective courses.

•

Healthcare assistants should be allowed to use the title ‘Nursing Assistant’ on
completion of the Certificate of Fundamental Care, to improve clarity and
communication between staff and patients, enhance the status of support
workers and reduce the number of job titles – which currently stands at more
than 60.

•

The legal processes for challenging poor performance should be reviewed so
that employers can be more effective in identifying and removing any
unsatisfactory staff.

It is important to recognise that the role of providers has changed and continues to
change, due to the landscape of health and social care becoming more complex and
challenging. The increased levels of responsibility make it even more important to set
clear, consistent standards to hold employers accountable.
The Panel recommends that each set of Regulations should be drafted with the above
lessons learned in mind.
Financial and manpower implications
The Panel has concern around the ongoing cost that the implementation of the new
Regulations will incur. Within the proposition, under ‘Financial and manpower
implications’, it is stated that –
“A business plan for funding implementation of the first phase of introducing
the new regulatory regime has been undertaken. The enactment of the
Regulation of Care (Jersey) Law 201- will result in additional work for the
executive function, requiring up to an additional 3 full-time equivalents’ pay
and non-pay costs in addition to the cost of a part-time Commission to be
funded through the application of a realistic fee structure in Jersey. The fees
will comparable to current equivalent charges in the UK.”.
It is not clear if this will cover all other areas requiring funding, especially within the
areas recommended from the adviser regarding premises and resources. It is
imperative that alongside any draft Regulations, a detailed costs analysis is provided,
showing all financial implications that will be incurred within that specific set of
Regulations.
Conclusion
The Panel is aware that the finer detail for this important piece of legislation will come
with each set of Regulations that will underpin this Law. Due time needs to be given
for all key stakeholders to have the opportunity to be actively involved in the
development of the draft Regulations; and the Panel recommends that a detailed,
thorough consultation period is held for each set of Regulations, allowing adequate
time for any concerns to be addressed before lodging. The Panel believes that it is of
utmost importance that future Regulations should be fit for purpose and able to meet
the needs of the Island.
Page - 10
P.95/2014 Com.

APPENDIX
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