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DRAFT DAMAGES (JERSEY) LAW 201- 

European Convention on Human Rights 

 

In accordance with the provisions of Article 16 of the Human Rights (Jersey) Law 

2000, the Chief Minister has made the following statement ï 

 

In the view of the Chief Minister, the provisions of the Draft Damages (Jersey) 

Law 201- are compatible with the Convention Rights. 

 

 

Signed: Senator J.A.N. Le Fondré 

 Chief Minister 

  

Dated: 19th October 2018 
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REPORT 

SUMMARY  

The Draft Damages (Jersey) Law 201- (the ñdraft Lawò) addresses 2 issues relating to 

awards of damages for those who suffer long-term injuries and require care for years 

into the future, if not for the rest of their lives. 

The draft Law will ï 

(a) set a statutory discount rate, to be used when determining damages that are 

awarded as a single lump sum; 

(b) create a statutory power to award damages by way of Periodical Payment 

Orders. This would provide for annual payments to cover future care costs and 

lost earnings as they arise, as distinct from a single lump sum payment.1 

 

1. BACKGROUND  

Principles of compensation 

The draft Law concerns awards of damages for personal injury where damages need to 

be sufficient to cover future loss and expenses caused by the injury. For example: if 

someone is injured in a road accident and cannot work again, they can claim for lost 

future income; if someone is injured so that they need care and treatment in the future, 

the damages awarded should be sufficient to pay for that. 

The difficulty in awarding damages is that it is impossible to know exactly how much 

the claimant will need. Whilst working-years can be predicted with reasonable 

accuracy in respect of lost earnings, this is not the case for life expectancy or future 

care costs. 

In matters of damages for personal injury, Jerseyôs courts have generally adopted 

English common law. The principle is that: ñthe claimant should receive full 

compensation for the loss which he has suffered as a result of the defendant's tort, not 

a penny more but not a penny lessò2 ï i.e. the claimant should be fully, but not overly, 

compensated for their loss. 

The court must determine the amount the injured person needs to cover their loss, but 

that calculation must include both the capital sum and income earned on that sum. If 

not, the injured person, or those who inherit their estate, may be over-compensated.3 

In simple terms, if someone needs £100,000 per year for the next 20 years to pay for 

their care, it would be wrong to give them a £2,000,000 lump sum (i.e. £100,000 for 

each of those 20 years), on the grounds that the £2,000,000 will itself earn money and, 

at the end of the period, there will be a sizeable sum left over. 

 
1 The question of whether Jersey customary law permits the making of Periodic Payment 

Orders is under litigation at the time this Report was written. The making of this Proposition 

is without prejudice to what might arise from that litigation. 
2 Simon v Helmot ï Baroness Hale; an appeal to the Privy Council from Guernsey with the 

court following English common law principles. 
3 Lord Oli ver: Hodgson v Trapp ï 1988: ñEssentially what the court has to do is to calculate as 

best it can the sum of money which will on the one hand be adequate, by its capital and 
income, to provide annually for the injured person a sum equal to his estimated annual loss 
over the whole of the period during which that loss is likely to continue, but which, on the 
other hand, will  not, at the end of that period, leave him in a better financial position than he 
would have been apart from the accident.ò 
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However, the assessment of awards is not a simple matter, as it is necessary to take 

account of ï 

¶ the likelihood that the cost of care will increase year by year; 

¶ how long the victim will need care (the uncertainty of life expectancy) and 

whether their situation might improve or deteriorate 

¶ advances in medical science that might increase or reduce care costs. 

The difficulty of determining the correct award is demonstrated by the medical 

negligence case of Lim Poh Choo, which was settled in 1980 for the sum of £250,000. 

At the time of settlement, her care costs were calculated at £8,000 a year. According to 

the RPI, that £8,000 should now be £25,000, whereas by 2005 her actual care costs 

had actually risen to £65,000 a year. The court significantly underestimated her future 

care costs yet, despite that, her care fund still increased to £1.375 million as a result of 

investment income. Lim Poh Choo was over-compensated. 

The discount rate 

Ultimately, in determining a lump sum award, the court must come to a view as to ï 

(a) life expectancy; 

(b) costs of care for the future; 

(c) effect of inflation on costs of care (both in terms of retail price inflation and 

wage inflation); 

(d) investment return (which includes considering both what sort of investments 

are appropriate in terms of risk and the returns that would be gained on those 

investments). 

The ñdiscount rateò concerns (c) and (d) ï the predicted effect of inflation and 

investment return on what the court needs to provide for full and adequate damages. It 

is the amount which, including any interest on the award or other investment return, 

would run out at the point it was no longer needed to pay for care costs or compensate 

for loss of earnings. 

In 1996, the Damages Act was introduced in England and Wales, with the express 

intent of allowing the Lord Chancellor to set that discount rate, thus negating the 

requirement for the Court to determine the rate. 

This was first done in 2001, when the discount rate was set at 2.5%. It remained at 

2.5% until 2017, when the Lord Chancellor set a revised rate of -0.75%. The revised 

rate reflecting the fact that returns had deteriorated relative to inflation, so that the 

value of a lump sum award was eroding over time rather than being supplemented by 

investment returns ï meaning that the claimant may be left with insufficient funds to 

meet their needs, which is contrary to the principle of full and adequate compensation. 

The new discount rate created controversy; however, given the effect on insurers and 

on the NHS where medical negligence claims impact its budget. As a result ï 

¶ amendments have been proposed to the Damages Act to create a statutory 

system for reviewing the discount rate ï which is a feature of the proposed 

draft Law; and 

¶ a consultation was launched jointly by the Ministry of Justice and the Scottish 

Government into the discount rate. This consultation included detailed 

analysis by the UK Government Actuaryôs Department into investment 

returns, which has helped inform the proposed Jersey rate (see Appendix 2 to 

this report). 
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Court determined discount rates 

As set out above, it is necessary to have a discount rate when calculating a lump sum 

award in order to ensure the claimant is neither over-compensated nor under-

compensated. However, problems can arise when the rate is determined by the courts, 

as is currently the case in Jersey, as opposed to the rate being set out in statute. These 

problems include ï 

(a) The court must decide the discount rate on the basis of expert evidence 

presented at court. If the claimant presents expert evidence which is not 

challenged by contradictory defence evidence, this must be reflected in the 

court determination. This is demonstrated by Simon v Helmo4, a case which 

has been relied on as the authority for the discount rate in the Channel Islands 

for the last few years, despite it being based on expert evidence that worked 

on the assumption that the economic conditions that prevailed before 2009 

would continue post-2009. This was demonstrably not the case. 

(b) A rate set by a leading case such as Simon v Helmot is effectively set for many 

years and the court could be expected to apply that rate in other cases, even 

where concerns remain about the basis for determination. The alternative to 

allowing a leading case to set the discount rate would be for the court to hear 

fresh expert evidence in each and every case, in order to determine the rate in 

each and every case. 

Relying on the rate set in leading cases leaves future litigants in the hands of those 

who made the decisions in those leading cases. On the other hand, revisiting the rate in 

each case creates chaos and uncertainty, as well as significant expense in terms of 

calling witnesses. Ultimately, both approaches require non-expert judges of fact to 

choose between experts. 

The draft Law will resolve these issues by setting the discount rate in law. A similar 

approach has already been taken in England and Wales, except there the discount rate 

is set by the Lord Chancellor using statutory powers, as distinct from being set in law. 

Periodical Payment Orders 

Periodical Payment Orders provide for damages to be paid periodically as opposed to 

being paid in a single lump sum. If a court decides that the claimant will need 

£100,000 per year to pay for care costs for the rest of his or her life, the court does not 

need to worry about investment returns or life expectancy. The court can order that 

£100,000 per year (increased annually by inflation) should be paid for the rest of the 

claimantôs life. 

The result is that certain problems with lump sum awards are avoided, as ï 

 
4 In 2009 Simon v Helmot, the Royal Court of Guernsey considered the discount rate for a 

catastrophic injury case. The insurance company in the case provided no expert evidence of 

relevance, whilst the evidence provided on behalf of the plaintiff argued that there should be 

two discount rates: 

(a) 0.5% in respect of future costs that would be affected by inflation for retail prices; and 

(b) -1.5% in respect of future costs that would be affected by earnings inflation (e.g. cost of 

paying for carers). 

The Jurats in the Royal Court of Guernsey rejected the plaintiffôs expert evidence. However, 

on appeal, it was held that the Jurats should have decided the case based on the evidence 

before them (i.e. they should not have rejected un- contradicted expert evidence). As a result, 

a discount rate was set on the basis that there was a permanent gap between Guernsey and UK 

inflation based on the assumption that pre-2009 trends would continue for decades into the 

future, regardless of the fact that economic conditions were changing considerably at that 

time. 
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(a) it is not necessary to estimate life expectancy; 

(b) there is no worry that damages will run out before the claimant or injured 

person dies; 

(c) there is no need for the court to speculate on investment returns; 

(d) there is no concern that there will be a surplus. As courts err on the side of the 

claimant in making lump sum orders, there is frequently a considerable 

amount of money left at the time claimant dies. Any lump sum award made on 

the assumption that its real value will depreciate over time will make a 

substantial surplus, if instead, there is a positive return on investments. 

There are, however, legitimate issues to consider when awarding damages by way of 

periodical payments, as detailed below ï 

(a) An award of damages by periodical payments can only compensate the 

claimant fully if those payments are secure for the entire term required, 

usually the remainder of his or her life. Hence, in England, such orders can 

only be made against public bodies or (as even insurers can go bankrupt) 

insurers whose liabilities are guaranteed by a statutory scheme. 

(b) Insurers will often prefer to pay a single lump sum as it gives certainty of 

exposure. In addition, some claimants prefer payment of a lump sum5, 

wanting to decide for themselves how to use the award, potentially prioritising 

their present needs, given their uncertain life expectancy. In some cases, 

where a claimant lacks capacity, the court might conclude that the claimantôs 

best interests lie with periodic payments, even where that is contrary to the 

position of the claimantôs representative. 

(c) Periodic Payment Orders in England have sometimes proven inflexible, 

because it is only possible to vary the Order once in the lifetime of the Order. 

Given that care costs may rise faster than expected, or a claimantôs health may 

improve unexpectedly, there is need to be able to revisit orders if they are to 

achieve their purpose. This is addressed in the draft Law, which does not limit 

the number of times an Order can be varied. 

(d) A lump sum ends all relationship between the claimant and the defendant. An 

order for periodic payments requires that there is a continued relationship 

between the claimant and the defendant, and a line is not drawn under the 

matter. 

In England, the Damages Act 1996 already provides for Periodic Payment Orders. 

 

2. THE DRAFT DAMAGES (JERSEY) LAW 201 - 

The discount rate 

The draft Law follows England and Wales in setting a statutory discount rate. A 

review of the proposed discount rate has been conducted by the States of Jerseyôs 

Senior Economist and the Director of Treasury Operations and Investments (see 

Appendix 2 to this report). Their advice is summarised below. 

(a) Fifteen-year data in respect of inflation shows that there is no long-term 

difference between Jersey inflation and that of the United Kingdom. 

(b) The UK Governmentôs Actuary Department conducted a thorough analysis of 

investment returns in personal injury cases. There is no reason to believe that 

 
5 As the House of Lords observed in Wells v Wells. 
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a different investment return to that identified by the UK Governmentôs 

Actuary Department would be applicable to Jersey, nor that there would be 

anything to be gained in duplicating this. The ground has been covered 

thoroughly in the UK Governmentôs Actuary Department analysis by its 

experts, using considerable time and resources. 

(c) The analysis by the UK Government Actuaryôs Department demonstrates that 

the current approach to investment return taken in setting the discount rate 

does not follow the actual investment strategies followed by claimants. The 

assumption since the case of Wells v Wells in the 1990s has been that 

claimants would invest money with as low-risk as possible. In fact, claimants 

adopted a ñlow-riskò as opposed to a ñvery low-riskò strategy, which makes a 

considerable difference. 

(d) On the basis of how lump sum damages would actually be invested by 

claimants, the appropriate discount rates would be ï 

¶ where the lump sum is to cover a period of up to 20 years, the discount 

rate should be +0.5%; 

¶ where the damages will cover a period of more than 20 years, the 

discount rate should be +1.8% (and this rate should be applicable to the 

whole of the award, not just that aimed at meeting costs arising later than 

20 years after the award). 

Future changes in methodology for the discount rate(s) 

The draft Law provides for the Chief Minister to change the discount rate by Order, 

after consulting the Bailiff. It also allows the States to provide for Regulations related 

to the setting of the discount rate in future. 

The proposed discount rate is set on the basis that it will fulfil the principle of full 

compensation6. 

There are, however, differing views on whether other issues ï in addition the principle 

of full compensation ï should be taken into account when setting discount rate, such 

as ï 

¶ how to adjust for the management fees paid to investment managers; 

¶ how to account for insurersô concerns about the economics of the discount rate 
(for example, in Australia the discount rate tends to be 5 or 6%, accounting for 

insurersô concerns). 

The Regulations and Order-making powers set out in the draft Law are, therefore, 

important. They provide mechanisms to amend the discount rate, thus allowing for this 

draft Law to be brought forward in a timely manner ahead of any consequential 

consideration of supplementary issues related to the discount rate. 

 
6 The only substantive point on which the draft Law may be perceived to move away from the 

principle of full compensation is that the discount rate may not be negative (i.e. less than 

0%). In the event of extreme economic conditions, in which inflation exceeds investment 

returns, a negative rate would work to help ensure adequate compensation as opposed to 

under-compensation. However, in the event that such conditions were to arise, it would be 

necessary to ensure appropriate balance between the right of the claimant to adequate 

compensation and the public interest; it would not be in the public interest for damages 

awards to be órecession-proofô when all other areas of public provision and private services 

are not. The balance of interests argument applies to other areas of public policy, such as an 

individualôs right to privacy except for where it is not in public interest. Furthermore, the 

advice on the Personal Injury Discount Rate at Appendix 2 to this Report concludes that 

information on investment returns demonstrate that a 0% discount rate would not be used. 



 

 *   Page - 9 

P.131/2018 
 

It is proposed that detailed Regulations, providing for matters relating to the setting of 

the rate in future, will be bought forward for debate within 12 months of the draft Law 

coming into force. 

Article 3 of the draft Law also provides that the Assembly may, by Regulations, 

amend the Income Tax (Jersey) Law 1961, to make provision for the taxation of lump 

sum payments for future pecuniary loss awarded in personal injury cases. This 

includes exemption from taxation. 

Periodical Payment Orders 

Periodical Payment Orders can only be made under the draft Law if future payments 

are secure. The Order needs to be made against either a Minister or an insurer who is 

backed by a sufficiently strong statutory compensation scheme. Orders can be made 

against other public sector bodies, but only where payment is guaranteed by the 

Minister for Treasury and Resources. This broadly reflects the position under UK 

legislation, where Periodic Payment Orders require a Minister to guarantee payment, 

except where the order would be made against a Minister or the health service. 

The draft Law does not limit the number of applications that can be made to vary a 

Periodical Payment Order, although an application can only be made if there is a 

material change of circumstances. As set out above, in English legislation, variation is 

only possible once in the lifetime of an Order, which limits what can done to deal with 

the under- or over-compensation of the claimant. 

 

3. TRANSITIONAL AR RANGEMENTS 

From the date on which the draft Law comes into force ï that date being 7 days after 

registration in the Royal Court if adopted by the States and sanctioned by the Privy 

Council ï a court, including an appeal court, will apply the new provisions. 

Where there is ongoing litigation (i.e. a damages case has commenced, but has not 

been concluded before the draft Law comes into effect), the introduction of statutory 

provision for Periodic Payment Orders is not problematic. A Periodic Payment Order 

changes the way an award is paid in order to eliminate over-compensation ï annually 

as opposed to a lump sum ï but it does not alter the claimantôs right to full 

compensation. The value of lump sum damages and periodic payments should be the 

same; both should exactly meet the claimantôs losses. 

The statutory discount rate may, however, give raise to objections in ongoing 

litigation. Hence the draft Law provides the Court with a power not to apply the 

statutory discount rate where it disproportionately interferes with ongoing litigation, or 

where it may be contrary to Article 6 of the European Convention on Human Rights. 

 

4. CONCLUSION 

The draft Law is intended to bring Jersey into line with the British Isles and a number 

of other jurisdictions with regard to a statutory discount rate and Periodic Payment 

Orders ï albeit with enhanced provisions relating to revisions of such Orders. It is not 

intended to address other matters relating to personal injury compensation, such as 

compensation for injury without involving questions of legal liability and negligence, 

or payments for private care provision even where public care provision will be used. 

 

https://www.jerseylaw.je/laws/revised/Pages/24.750.aspx
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5. FINANCIAL AND MANPOWER IMPLICATIONS  

The Draft Damages (Jersey) Law 201- brings forward statutory provision for the 

setting of a discount rate and for Periodic Payment Orders. The draft Law upholds the 

existing common-law principle that a claimant should be fully compensated, but not 

over-compensated, for their losses. For this reason, the adoption of the draft Law has 

no financial or resource implications for the States. 

 

6. HUMAN RIGHTS  

The notes on the human rights aspects of the draft Law in Appendix 1 to this report 

have been prepared by the Law Officersô Department and are included for the 

information of States Members. They are not, and should not be taken as, legal advice. 
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APPENDIX 1 TO REPORT 

 

Human Rights Notes on the Draft Damages (Jersey) Law 201- 

 

These Notes have been prepared in respect of the Draft Damages (Jersey) Law 201- 

(ñthe draft Lawò) by the Law Officersô Department. They summarise the principal 

human rights issues arising from the contents of the draft Law and explain why, in the 

Law Officersô opinion, the draft Law is compatible with the European Convention on 

Human Rights (ñECHRò). 

 

These notes are included for the information of States Members. They are not, 

and should not be taken as, legal advice. 

 

The draft Law does 2 things ï 

(a) It introduces a statutory discount rate in personal injury cases, and allows for 

the States by Regulations to determine how that rate should be fixed. Pending 

such Regulations, the rate will be fixed by the Chief Minister in consultation 

with the Bailiff. 

(b) It introduces a statutory power for the making of Periodical Payment Orders 

(ñPPOsò) in Jersey. (This is without prejudice to all arguments as to whether 

equivalent provision can be made under Jerseyôs customary law.) 

 

1. Compatibility of substantive provisions 

In respect of the substantive provisions of the new Law, no human rights concerns 

arise. 

It is clear from Z v United Kingdom (2002) 34 EHRR 3, that the ECHR does not 

determine issues of substantive tort law (e.g. when an action lies, and for what 

damages). An individual has no property right to damages save that which the law 

allows. Article 1 of Protocol 1 to the ECHR (ñA1P1ò) provides for a personôs right to 

their property. 

The Convention only comes into play if a situation is created that of itself creates a 

violation of a substantive right. Whilst a Law that forces an individual into a position 

of destitution may create a violation of Article 3 (ñinhuman or degrading treatmentò), 

a Law to adjust how substantial sums in compensation are to be calculated cannot be 

said to do that. 

 

2. Transitional issues 

The human rights question that arises is as to the application in respect of injuries that 

have already happened. 

If B causes an injury to A on 1 January 2018, then B and A can expect any claim for 

damages to be dealt with under the Law as it existed at that date. This can be analysed 

in 2 different ways ï 

(a) A has a property right to the compensation which arises under the Law as of 

1 January 2018, and B has a property right not to have to pay any more than 

that Law requires. These rights arise from A1P1; or 
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(b) If A has started a claim in respect of that loss on, for example, 30 June 2018, 

then A and B have a right to a fair determination of the claim under Article 6 

(ñright to a fair trialò), which would be infringed if the Law was changed 

whilst the claim was in progress. 

Under A1P1, legislatures have a wide margin of appreciation in respect of deciding if 

interference in property rights is justified. The standard applied under A1P1 is whether 

there is a ñfair balanceò between potentially competing interests of the person and the 

state. 

However, under Article 6 inference by the legislature is precluded unless the higher 

standard of ñcompelling grounds of general interestò7 is met. 

As is often the case in human rights compatibility, what matters is the acceptability of 

the justification for a measure. If interference with ongoing cases can be justified ñon 

compelling grounds of the general interestò then the lower Article 1 standard of ñfair 

balanceò will easily be met, see R (Reilly) v Secretary of State for Work & Pensions 

[2017] QB 657 (ñReillyò). 

i. The making of PPOs 

There are no concerns as to creating a statutory regime for a court to order that 

damages be awarded by way of PPOs. PPOs do not alter the principle of ñfull 

compensationò on any view. 

ii. The discount rate 

There are scenarios where there may be objections to changing the discount rate for 

ongoing cases. For example, if the aim of the discount rate were changed whilst a case 

is ongoing, so that it no longer set out to achieve full compensation. 

However, where a legislature brings in a discount rate that seeks to provide full 

compensation, and the legislature does so because the rate is right according to present 

circumstances, those objections are not valid. Hence, changes to the discount rate in 

England and Wales have taken immediate effect, applying to ongoing litigation, and 

this will remain the case when the UKôs current discount rate review is put into effect. 

As such, the draft Law is compatible with the Human Rights (Jersey) Law 2000 in 

respect of bringing the changes to the discount rate in immediately. 

iii. Particular comments in respect of the draft Law 

The Law Officers, assuming a change of discount rate by statute creates Article 6 

issues, have considered the following in respect of whether there is a compelling 

reason to justify the Law change ï 

(a) The change is general in nature. Applying the recent case of AXA v HM 

Advocate [2012] 1 AC 868 (and 2010 S.L.T. 179 at [155]), this means that the 

Zielinski would not apply. Justification would be considered under A1P1 

(i.e. ñfair balanceò), which would not pose any difficulty. 

(b) Whilst a current litigant might expect a Court process, they have no 

expectation regarding the result. This is not a case, such as Reilly, where the 

draft Law would change the position with regard to cases whose outcome was 

known. 

 
7 The Zielinski principle (Zielinski v France (1999) 31 EHRR 19): 

ñ[T]he principle of the rule of law and the notion of fair trial enshrined in article 6 

preclude any interference by the legislatureðother than on compelling grounds of 

the general interestðwith the administration of justice designed to influence the 

judicial determination of a dispute.ò 
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(c) The creation of certainty and stability in this area is of importance in any 

jurisdiction. It is of particular importance in Jersey where the sums involved 

in a single case are of greater local economic significance than equivalent 

cases in the United Kingdom. 

(d) The recent judicial approach in Jersey does not follow the conclusions of the 

Ministry of Justice and the UK government Actuaryôs Department as to 

investment returns, nor does it conform to the up-to-date analysis of the States 

of Jerseyôs experts as to earnings-inflation or long-term retail price inflation. 

There is a compelling reason to legislate to ensure that the discount rate is 

calculated with such factors to the fore, as opposed to leaving the matter to the 

vicissitudes of litigation in each case as it arises. 

(e) A human rights backstop has been included at Article 6 of the draft Law. 

Modelled on the legal aid backstop in section 10 of the Legal Aid, Sentencing 

and Punishment of Offenders Act 2012, it will permit human rights challenges 

for those whose claims had been commenced prior to the lodging of the draft 

Law. Those who commenced proceedings before the Law comes into effect, 

but after lodging, would have no complaint under any human rights principle 

as: (a) they brought the claim after it was known that the law would change, 

and (b) the change was introduced without knowledge that they had brought a 

claim. 

 

3. Future Regulations 

It is noted that there is a general power for the States to make Regulations to regulate 

the setting of the discount rate. This allows for an improvement from the current 

position in England and Wales, and in the Isle of Man, where there is a general power 

to set the rate by regulations/statutory instrument made by the executive. 

There can be no human rights compatibility problems with the States Assembly 

having the power to regulate the setting of the discount rate if, as is plainly the case, 

there would be no objection in an unregulated power for the executive to set the 

discount rate. 

Although the States of Jersey may provide by Regulations to consider factors other 

than those seen as relevant to ñfull compensationò, in such a case the Regulations 

would need appropriate transitional measures. 

 

4. The 0% floor 

The draft Law at Article 2(7) prevents the Minister from revising the discount rate to 

below 0%. This will not apply in respect of cases to be considered in the foreseeable 

future. The analysis set out in the Report within this Projet shows that higher rates 

should be set at present. 

Should matters change to mean that the long-term economic position of Jersey means 

that a negative discount rate would be required for ñfull compensationò, then this 

would represent a severely negative economic prognosis for the Island. This would be 

a compelling reason to deviate from ñfull compensationò. 
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5. Conclusion 

The Law Officers have given the draft Law close scrutiny due to the sensitivity of the 

human rights issues involved, and noting the sensitivities created by the recent Reilly 

decision. 

For the reasons given above, the Law Officers believe that the draft Law is 

compatible. The effect of the draft Law will be to ensure ï regardless of the outcome 

of ongoing litigation ï that PPOs can be ordered where lump sum orders are 

unsatisfactory. The draft Law will bring in a discount rate which follows the Ministry 

of Justiceôs analysis of relevant factors, with appropriate local changes. 
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APPENDIX 2 TO REPORT 

 

SETTING THE DISCOUNT RATE FOR JERSEY  

 

Terms of reference 

As part of the consultation on potential changes to the legal framework by which the 

Personal Injury Discount Rate (ñPIDRò) is set, the Chief Minister (ñCMò) asked the 

Treasurer of the States and the Chief Economist to analyse outcomes for claimants in 

receipt of a lump sum award of damages for future financial loss, and in particular to 

review the analysis undertaken by the UK Government Actuaryôs Department 

(ñGADò) to determine the extent to which that analysis is relevant in Jersey. 

In practice, claimant outcomes will depend on a number of factors, including the 

decisions they make and factors that are beyond their control. Where lump sum 

damages are awarded for future loss (e.g. cost of future care, loss of income), the aim 

is that the lump sum and investment return will be sufficient to meet all such loss and 

be exhausted when the Plaintiff dies. The PIDR for Jersey will be used to adjust the 

lump sum award to take account of ï 

¶ the predicted return on investing the lump sum; and 

¶ any inflation considerations on future losses. 

This report considers the appropriate return on investment, and any appropriate rate of 

inflation in respect of future losses, and makes recommendations as to the appropriate 

PIDR(s) to be applied in Jersey. The effect of the PIDR on insurance/defendant 

interests are not to be treated as relevant. 

Background 

It is recognised that the setting of a PIDR for use in personal injury cases is not a 

straightforward exercise, and that the outcome is very important for those affected. 

The PIDR is an important part of calculating the compensation payable to individuals 

who have suffered life-changing injuries as a result of the negligence of another 

person. 

Personal injury discount rates already exist in a number of jurisdictions around the 

world; for example, Australia, Canada, France, Ireland and South Africa. There are a 

wide variety of discount rates and approaches to setting them, but the majority give 

the claimant the benefit of a defensive investment strategy. There is also a broad range 

of rates from 6% (Australian State of Victoria) through to the current negative 0.75% 

rate in the United Kingdom. In some cases different rates exist depending on the 

period the award is required to cover. 

For the most recent and relevant research on the setting of discount rates, we can look 

to the UK Ministry of Justice and Scottish Governmentôs consultation: ñThe Personal 

Injury Discount: How it Should be set in the futureò (September 2017). This 

consultation received contributions from a wide range of participants, including the 

Association of British Insurers, the Institute and Faculty of Actuaries, and the Wealth 

Managersô Association (now the Personal Investment Management and Financial 

Advice Association). 
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Recent consultation 

Under the UK Damages Act 1996, the discount rate taken into account by the court in 

assessing the rate of return to be expected is set by the Lord Chancellor on the basis of 

principles set out in case law. Under these principles, the injured person is assumed to 

be a very cautious investor, different from other ordinary investors because they are 

required to invest their settlements to secure their future financial position. In practice, 

this led to the discount rate being set largely by reference to returns on Index-Linked 

Gilts (ñILGò), considered to be a ñvery low-riskò portfolio. 

Definition of an investorôs risk profile can vary amongst wealth managers, as risk 

appetite is defined by a number of factors such as time horizon, investment goals, 

individual experience and acceptance of losses. For an industry standard of investment 

portfolio construction we can look to the MSCI Wealth Management Association 

Private Investor Indices. 

 

Evidence from research and the recent UK consultation shows that claimants generally 

invest in low-risk diversified portfolios rather than ILG. 

Based on the outcomes of the consultation, it was concluded that the PIDR should be 

set by reference to expected rates of return on a low-risk diversified portfolio of 

investments rather than very low-risk investments. Low-risk is less risk than would be 

taken by an ordinary prudent investor, but more risk than very low-risk. 

The key principle will be that the rate(s) should be the rate(s) that a recipient of a lump 

sum of damages for future financial loss, under proper advice, could be expected to 

achieve if they invested the lump sum in a diversified low-risk portfolio with the aim 

of securing that ï 

(a) the lump sum and the income derived from it would meet the losses and costs 

for which they are awarded when they are expected to fall due; and 

(b) the relevant damages would be exhausted at the end of the period for which 

they are awarded. 
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A diversified low-risk portfolio  

As part of the GAD analysis, 2 assumed investment strategies were considered based 

on information provided by the investment advisers and wealth managers, in which 

claimants have invested their awards and the way in which they are advised to invest 

their awards. 

These represent a range of strategies to reflect potential different risk preferences 

amongst claimants, these have been grouped by risk tolerance to provide óaverageô or 

órepresentativeô portfolios. 

Asset class GAD Portfolio A 

(low r isk) 

GAD Portfolio B 

(medium ri sk) 

WM A 

Conservative 

UK Equities 13% 29% 17.5% 

Overseas Equities 15% 28% 15% 

Fixed In terest Gilts 15% 7% 10% 

Index-linked Gilts 5% 3% 5% 

Corporate Bonds 21% 14% 25% 

Cash 10% 5% 5% 

Property 4% 5% 5% 

Alternatives (Hedge Funds) 18% 8% 17.5% 

TOTAL  100% 100% 100% 

May not sum to 100% due to roundings 

 

Portfolio A represents an average or typical portfolio invested by a personal injury 

claimant corresponding most closely with a ñlow-riskò investment strategy 

Portfolio B represents an average or typical portfolio invested by a personal injury 

claimant who takes more risk than a claimant adopting Portfolio A. It is representative 

of the highest-risk strategy used by personal injury claimants. 

We also show, for comparative purposes, the Wealth Management Associationôs 

Conservative Index, which is the lowest-risk portfolio. 

Setting the Jersey PIDR 

In personal injury cases, the PIDR should be a fair assessment of the rate of return that 

can realistically be expected from the investment of a lump sum award; and evidence 

of returns from such investments is relevant to the process. Furthermore, the basis for 

setting the rate should not follow an unrealistic ñno riskò approach, e.g. through 

investment solely in ILG. 

The objective of a damages award is to put the claimant in the position they would 

have been in had the negligence not taken place. Damages are calculated on the basis 

of an assessment of needs at the time; however, actual claimant outcomes will depend 

on the decisions made by the claimant and factors that are beyond their control. Some 

of the choices and factors that will influence claimant investment outcomes include: 

the investment strategy selected, the investment returns achieved, mortality rates, 

damage needs and profiles, the rate of inflation, and capacity of loss. 

For the purposes of determining the Jersey PIDR, we focus on the most important 

consideration, which is the investment risk and the potential investment returns. 
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The table below shows the median annualised effective real return on the assumed 

portfolio over different award periods. The real return is the expected level of return 

above inflation. The calculation of portfolio return in real terms means that the level of 

inflation does not directly influence the results of the analysis, and it is the real returns 

(i.e. the level of return in excess of inflation) which ultimately drives the results and 

subsequent determining of the PIDR. 

By viewing the portfolioôs performance in real terms, the inflationary impact on the 

claimantôs costs are also negated. 

The table below highlights the difference in returns over different periods, with higher 

returns expected over longer time periods. This table demonstrates the importance that 

the duration of the award is likely to have on claimant outcomes, and leads to the 

conclusion that a different PIDR is appropriate for longer-term awards. 

 5 years 10 years 15 years 20 years 30 years 50 years 

Portfolio A 0.0% 0.6% 1.0% 1.2% 1.3% 1.6% 

Portfolio B 0.0% 1.3% 1.7% 1.9% 2.0% 2.3% 

Note: returns are in excess of RPI and are gross of investment fees, management charges, 

adviser fees and taxes 

 

Based upon the average return of both portfolios over periods of time, we recommend 

breaking down the PIDR into 2 different time frames: (a) 20 years and less; and 

(b) greater than 20 years. 

On this basis, the average return for 20 years and less is 0.9625%; and for greater than 

20 years it is 1.8%. For simplicity, we therefore recommend the PIDR is set at 1.0% 

and 1.8% for these 2 different timeframes. 

Inflation: Jersey vs. UK 

We now consider whether we need to take account of any difference in the rate of 

inflation between Jersey and the UK. The table below provides a comparison of the 

annual average change in the Jersey Retail Price Index (Jersey ñRPIò) against a similar 

UK Index (UK ñRPIJò) over various time periods up to June 2018. 

  Growth  

  over last: Jersey RPI UK RPIJ 

Differential 

(percentage points) 

   1 year 3.4% 2.7% 0.7 

   2 years 3.4% 2.7% 0.7 

   5 years 2.4% 1.7% 0.7 

 10 years 2.6% 2.0% 0.6 

 15 years 3.0% 2.4% 0.5 

(Source: Statistics Jersey) 

 

An analysis of the data demonstrates that prices in Jersey have risen slightly more than 

the UK on a comparable basis, particularly in the short term (less than 15 years). Over 

longer time periods this differential reduces, and more detailed analysis demonstrates 

that historically (pre-2010), the differential consistently averaged only 3 percentage 

points. 
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The short-term data suggests that an adjustment to the PIDR to reflect the difference in 

inflation rates might be appropriate, and that this adjustment should be in the region of 

0.5%. Over the longer term (greater than 20 years), it is expected that the inflationary 

differential between Jersey and the UK is anticipated to revert to historic norms and no 

adjustment should be made. A review of this data should be undertaken on a regular 

basis as permitted by the legislation. 

Average earnings in real terms in Jersey 

It is also useful to consider the change in average earnings in óreal termsô, 

i.e. adjusting them for retail price inflation. Statistics Jersey produce an annual 

Average Earnings report in June each year, and the following is taken from their 

June 2018 release. 

The most informative data is over longer time periods, rather than simply reviewing 

annual changes. The 2 key highlights are as follows ï 

¶ Between 2001 ï 2018, average earnings have remained relatively flat in real 

terms, increasing by 0.3% over the 17-year period. 

¶ Since 2011, there has essentially been no change in real-term earnings in any 

rolling 10-year period. 

We can therefore conclude that, whilst it could be argued that there may be some 

minor fluctuations in real terms from time to time, it is not realistic to expect 

significant differences over the long term. 

Other factors 

The results of this analysis demonstrate the wide range of potential outcomes, but they 

do provide a reasonable illustration of a claimantôs potential investment strategies and 

the real returns associated with them. 

For the purposes of this exercise, certain factors such as mortality rates, investment 

fees, management charges, adviser fees and taxes, have not been considered. 

Allowances for these factors would require significant further work and a degree of 

judgement. However, it should be noted that the specific grant of an award in Jersey is 

considered as a tax-free event. 

Summary 

In summary, the following conclusions can be drawn ï 

¶ Claimants generally invest in low-risk diversified portfolios, i.e. a blend of 

equities, gilts, bonds and alternative assets. 

¶ The PIDR should be a fair assessment of the real rate of return that can be 

realistically expected from the investment of a lump sum award into such a 

portfolio. 

¶ The calculation of portfolio return in real terms means that the level of 

inflation does not directly influence the results, and the inflationary impact on 

the claimantôs costs are also negated. 

¶ Higher portfolio returns can be expected over longer time periods. 

¶ An adjustment to the PIDR is required for inflationary differentials between 

Jersey and the UK for short-term awards (20 years or less), but no such 

adjustment is required for awards of greater than 20 years. 

¶ There is no requirement to make an adjustment to the PIDR for any 

differential between Jersey average earnings and inflation. 
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¶ Any differential between Jersey average earnings and UK inflation is provided 

for through the adjustment for inflationary differentials mentioned above. This 

is due to there being essentially no change in real-term earnings in any rolling 

10-year period since 2011, and an increase of only 0.3% over the 17-year 

period between 2001 and 2018. 

 

Recommendations 

Following the key principle that the PIDR should be the rate(s) that a recipient of a 

lump sum of damages for future financial loss, under proper advice, could be expected 

to achieve from the investment of such an award, we reach the following 

recommendations ï 

1. It is most appropriate to consider the investment returns of a low-risk 

diversified portfolio. 

2. Reflecting that the expected real return on investments is higher over longer 

time periods, 2 levels of PIDR should be set as follows ï 

(a) 1%, adjusted for the inflationary difference between Jersey and the 

UK (currently 0.5%) to cover the whole of an award when it is made 

for a period of 20 years or less; 

(b) 1.8%, unadjusted for any inflationary difference between Jersey and 

the UK, to cover the whole of an award when it is made for a period 

of more than 20 years. 

3. No adjustment is required for any differential between average earnings and 

RPI in Jersey, any difference between Jersey average earnings and UK RPI is 

dealt with by the adjustment made in point 2. 

4. The ability to review the PIDR should be made available to reflect factors 

such as changes in expected real returns on investments, changes in the asset 

allocation in investorsô portfolios, and changes in the inflation differential 

between Jersey and the UK and any other factors considered relevant. 
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