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PROPOSITION

THE STATES are asked to dede whether they are of opinion

(a) that Jersey Property Holdings should, with immediate effect, cease the
i mposition of 6Compensation Payment sé o
encroachments to the foreshore until a revised policy has been approved
by the Assembly;

(b) that such policy should d@ought forward for debate by the Assembly
by September 2020 and should confirm the date from which the deemed
encroachments will be determined and be accompanied by a map
clearly showing the boundaries used to establish land ownership;

(© that until sich time as a clear revised policy is agreed by the Assembly,
the Minister for Infrastructure should be asked to return, any monies so
far received from people whose grievances have been upheld by a
States of Jersey Complaints Board in relation to thisemathd

(d) to request that the Department for Infrastructure publishes by the end

of 2020, a map of all public accesses, footpaths and rights of way to the
foreshore.

DEPUTY OF GROUVILLE
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REPORT

The issue of fines or States compensation payments being levied against certain property
sellers for alleged encroachments on the foreshore came to my attention at the end of
2017, when aery distressed seller (MA. Luce) brought the matter to me. | advised

him to put his case together and take it to the Jersey Complaints Board, the official body
set up by this Assembly to deal winh the
While preparing his case we were contacted by another property owner
(Mr. J. Mallinson) who felt he too had been treated unfairly at the hands of the States in

a similar compensation matter. A joint case was therefore prepared and presented at a
Hearing of the Jersey Complaints Boardh &CBaj.

It is worth noting that the first property owner had no klealge that he did not have

full title to his property before his compensation payment was demanded by
Government, as the alleged encroachments had been undertaken by previous owners of
his property many decades before and without any acknowledgemenleiiD&éds

passed by the Royal Court.

The JCB Hearing took place in public on 11th April 202871/2018, and the Findings

of the boardwere presented to the States on 1st June 28H8Appendix 1). The

Il slandés Gener al El ection had taken place
office on 7th Jun€018. An initial response to the Findings was made by the new
Minister for Infrastructure to the States on 7th August 2(R81/2018Re}, (see
Appendix 2) whereby the Minister (understandably) suggests in clauses 8.12, 8.13, 8.14
and 8.16 that more time is needed to consider this complex matter and that he will be
reviewing he policy and contracts in detail. At the time of lodging this Proposition, the
conclusions of the review are still awaitedfawet, it was stated by the Minister during

a Scrutiny Hearing on 16th April 2019 that the review would be published before the
end of the year and in a subsequent Scrutiny Hearing by December and then January or
April 2020.

It is for this reason | have decided to lodge my proposition as | do not believe it is right
to continue in this manner. It is simply not fair ongbovho went through a very
stressful process of having to deal with Government and Jersey Property Hdluings (
fAJPH)) demanding inconsistently applied compensation payments, nor is it fair on other
propertyowners who may be contemplating sellthgir homes along the coast to have
the uncertainty hanging over them.

There was an unhealthy assumption made by thégou® Minister that the property
sellers must be able to afford whatever thik Government choose to render against
them,along with valuation costs, legal fees and delays. Some individuals may have had
mortgages associated with their property, financial stresses, or personal reasons in
which they were required to sell up.

INnMr.Lucebdbs case, t hand @Gowernmennof thenday civbserid také e
against him, did not only loose him the sale of his house, it then actually delayed any
prospect of any sale for a further t®nths, while the Minister set about writing a policy

to cover his actions and the department having to undergo a learning exercise in
boundary setting and alleged encroachments. The tbstilthis property owner then
faced, was either paying compensation for an encroachmbith a previous owner

had been responsible far not selling his home. Coupledtivthat, the value of the
property had dropped by over £100,000 because of the uncertainty created by
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https://statesassembly.gov.je/assemblyreports/2018/r.71-2018.pdf
https://statesassembly.gov.je/assemblyreports/2018/r.71-2018%20res.pdf

Government. Théaw Society of Jersey Property and ConveyancingGobmmi t t ee 6 s
opinion to JPHOsseaApopndio3ch i s attached (

To be clear, | do not agree with the foreshore of this Island being encroached to the

detriment of the public. | do not agree with private landowners blocking off public

accesses, pathways and ancient rights of way to the Foreshore. But what | fail to

appreciate, is how the actions instigated by the previous Minister for Infrastructure and

seemingly ugheld by the current Minister; (i) protect the land for the Peoplerséye

or (ii) nachieve best value for the public purse

The letter written by Advocate Riald Falle $eeAppendix 4) touches on some of the
complexities behind determining the ownership of the Foreshore and sets out very
clearly, why it will not be a straigliorward exercise to determine boundary liness

the States knows only too well to its cost.

I should perhaps remind members at this juncture that there are cubraatiye Fiefs
with engaged Seigneurs with valid claims yet to be tested. The lamiofended
conseguences must not cost the Tax Payer again by this apparentmadiey
exercise.

If the Department of Infrastructure is hoping to achieve best value for the public purse,

then | am afraid | donot share the same opti mi
approach will achieve the best outcome for the People of Jersey. | consider | am

probaly more realistic of the outcome. Consider that, once Lawyers, Conveyancers,

Professional Valuers, Negotiators and the States Administration set about determining

boundaries, title, values, encroachments and setting fines with landdwoeis case

by case basié and by all accounts on a very selective and discriminatory basis, | am

afraid | see absolutely no chance of O6ébest wvalu
public.

Indeed|| fear the opposite will be the case and that is before any of the Seigghtss
are challenged and it will be the public, who face the consequences of this situation.

| also wonder if any condération has been given to the uncertainty and unease this

situation has given rise to in the marketplace of coastal properties. The lending capacity,

potential compensation for loss of sales, litigation against conveyancers who failed to
pickuptheCrowds i nterest and of course the | oss in St
Duty are the States | oosing because property ow
than face the uncertainty brought about by this randomly applied policy?

Ask yourself if homeowners, perhaps elderly couples who wish to downsize, would
contemplate putting their home on the market to then face the possibitigving to

go into legal battle with Government? The unknown cost of the compensation
determined it seems, by Officers in the department on a case by case basis. The unknown
legal and valuation costs. And should they dare take issue with the proegssaith

face more time and effort not to mention additional stress, in taking their case to the
States Complaints Boaiidwhich may find in their favouf and theni nothing. No
recognition. No redress. ANo comment . 0

The fact that the Steas Complaints Board, a body set up by this Assembly, made up of
a panel of people who give their time and consideration to cases brought before them
by the public, who are supported by the States Greffe staff, and who present their

Page-4
P 6/2020



findings to the Statda an orderly timeframe; to then have them ignored with impunity
by Government, is simply not right.

I ask the question agai n; how is this ben
of Jersey?

But there is something altogether more disdainful about the approach and timetable
adopted by JPH and that is this; while the Foreshore was owned by the Crown, the States
were prepared to give planning persiiss, convey properties, oversee contracts being

passed in the Royal Court and collect Stamp Duty. Yet 62 working days after the People

of Jersey received Her Maj est ybs (segi ft of
Appendix 5), the Department of Infrastructure s
Subjects for encroachments they had previously overseenaction was pursued so

soon after receipt of the Gift, there was not even time for a proper policy to be in place.

| therefore ask; did the States of Jersey as leaseholders of the foreshore not have a duty
of care to the Crown to stop these encroachments rather than encouraging them with
Planning permissions and the collection of Stamp Duties? And having turned a blind
eyeto them whilst owned by the Crown, should they now be seeking to cash in on them?

But, if these encroachmentsweremdder i ng t he Crownds ownher sh
then surely the 6finesd | evied and the mo
not the States Treasury?

The States of Jersey and Department for Infrastructure have a duty to protect the
interests owned by the people of Jersey. Encroachments on the foreshore are intrusions
to land owned by the Public, either by extendortyate properties, blocking public
access, erecting unsightly fencing or whatever. None of which are necessarily
acceptable and JPH must devise a way of dealing with them, in a fair, consistent, even
handed way, so a polidy agreed by this Assembiy that recognises the States
ownership of its land, can be applied in an open and transparent manner, not arbitrarily
or discriminatory. Property owners need to know exactly where they stand.

JPH need to publish the maps they are using to determine the encroachments and clearly
state the date from which they are determining the Foreshore boundaries. The Foreshore
beingdef i ned as the area of | and between il e
mar k of tide) and Al e niveau du plein de
tide). | want Members to consider where the high tide level might have been before the
States themselves encroached the Foreshore by building a sea wall in 1864 or reclaimed
land in various locations around the Island. This is not an issue confinedlerSent

and Grouville as my historic photograprsl mapsvill demonstrate,feeAppendix 6).

Depending which date we are using to determine the encroachments we might be
looking at the high tide mark being on the slipway in front of the Royal Yacht Hotel,
which gave rise to the names of our streets in thatiafear Road, Wharf Street, Sand

Street.

Hence my request in this proposition for a map and date which is being applied to
establish the boundaries.

| recognise the need for these encroachments to be acknowledged and the title to be
upheld since the 4Qear rule of ownership started to tick from 12th June 2015. But this
must be carried out in a fair transparent way, as many of the current property owners
had no hand in them. The States must cherish our land and must not oversee anymore
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blights on our seascape, unless it can be demonstrated there is good reason and it is for
the public good.

In this propodion | also request that JPH focus some of their efforts into providing a
map of all public accesses, pathways and public rights of way to the Foreshore which
are also being eroded.

Financial and manpower implications

| believe the mapping exercise is currently being carried out, but my proposition
attempts to focus the issue to a conclusion and that a revised policy should be brought
forward anyway to ensure that it is clearer and is ug imea fair consistent manner.
Again, the public accesses, footpaths and rights to the foreshore is information which
should be in the public domain and if it is not easily available, then the time of one
person researching, collating and publishing tfiermation is needed. It is difficult to
guantify an exact sum but establishing a fair policy will avoid future legal challenges
by residents at the taxpayerso6 expense.
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APPENDIX 1

States of Jersey Complaints Board Findings

KLS/
STATES OF JERSEY COMPLAINTS BOARD
11th April 2018

Complaints by Mr. A. Luce and Mr. J. Mallinson against the Minister for Infrastructure and Jersey

Property Holdings regarding the handling of foreshore encroachment claims.
Hearing constituted under the Administrative Decisions (Review) (Jersey) Law 1982

Present

Board members -
G. Crill (Chairman)
J. Moulin

G. Fraser

Complainants -
A. Luce

J. Mallinson

Minister for Infrastructure / Jersey Property Holdings —
R. Foster, Director of Estates, Jersey Property Holdings
P. Ahier, Principal Property Manager, Jersey Property Holdings

S. Forrest, Estates Surveyor, Jersey Property Holdings
States Greffe —

L.M. Hart, Deputy Greffier of the States

K.L. Slack, Clerk

The Hearing was held in public at 10.00 am. on 11th April 2018 in the Blampied Room, States Building.
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22

31

Opening

The Chairman opened the Hearing by introducing the members of the Board and outlining the process
which would be followed. He indicated that this would be an informal hearing in order to ascertain
an appropriate position from which the Board would reach its findings. There followed a short
adjournment, during which the Board, accompanied by both parties, visited Gréve d'Azette,
St. Clement, in order to put the complaints of Messrs. Luce and Mallinson (‘the Complainants') into

context.

Site visit

Looking west towards Havre des Pas from the slipway near the Rice Bowl restaurant, the Board
viewed (he location of Roche de la Mer and Brise de Mer vis d vis the sea wall at Gréve d’Azette,
St. Clement, which was of granite construction, curved smoothly southwards and whose height had
evidently been increased at some point in the past along its length. The Board noted that several
properties appeared to abut the sea wall and that there were a number of openings therein, some of
which had steps which led down to the beach. There was also a concrete World War I1 bunker, which

formed part of the sea defences.

The Board observed that Roche de la Mer had one set of steps down to the beach and that Brise de
Mer had 2. Mr. Luce indicated that Roche de la Mer was located on the former site of 2 fishermen’s
cottages, which had been built in the same fashion as the extant neighbouring cottage, Prospect Place.
Mr. Luce informed the Board that he had suffered tidal flood damage to Roche de la Mer. The
attention of the Board was also drawn to the Carlton Hotel, which had entered into a contract in

connexion with an encroachment on the foreshore.

Hearing

The Chairman indicated that the complaint by Mr. Luce, in relation to Roche de la Mer and the
complaint by Mr. Mallinson, in relation to Brise de Mer, had been made separately. However, on the
basis that they covered the same issues, it had been agreed by all parties that they should dealt with
together. It had also been stipulated, in advance of the hearing, that the issue of the ownership of the
foreshore was not something on which the Board would give an opinion. Ultimately, Messrs. Luce
and Mallinson had transacted with the Public as the de jure owner thereof. It was further agreed that
where reference was made within the report to Jersey Property Holdings (‘*JPH"), this would be taken

to include the Minister for Infrastruciure.
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4.1

4.3

44

Summary of the Complainants’ case
Mr. Luce — Roche de la Mer

The bundle of papers provided by Mr. Luce, in advance of the hearing, demonstrated that he had
acquired Roche de la Mer, formerly known as Littlecourt, on 23rd September 2005, At that time, the
part of the property, which was later asserted to constitute an encroachment onto the sea wall, had
already been constructed by a previous owner. The contracts of acquisition referenced a right to the
opening in the sea wall and the steps, but made no reference to the sea wall itself. At the time of
purchase, Mr. Luce had investigated the possibility of paying a one-off insurance premium in the event
of there being a catastrophic breach of the sea wall, but had been unable to acquire cover, because he
had no insurable interest in the sea wall, or the foreshore, which was, at that time, in the ownership of

the Crown but leased to the Public. In June 2015, the Crown made a gift of the foreshore to the Public.

In September 2015, Mr. Luce placed Roche de la Mer for sale with Broadlands Estates. He was
subsequently written to — as was Broadlands Estates — on 9th September 2015 by Mr. Forrest, Estates
Surveyor, JPH, to the effect that the construction of Roche de la Mer constituted a clear encroachment

onto the sea wall, which belonged to the Public of the Island. The letter indicated that JPH had the

intention to devise a politically supported policy in respect of encroach over sections of the
foreshore and sea defences. The letter continued, ‘/n the meantime, it is JPH's intention to commission
a valuation of the encroachments and revert with in-principal (sic) terms for a settlement, however,
prior to doing so, JPH will require your confirmation that you are willing to participate and that you

will be responsible for all fees incurred by the Public, regardless of the outcome.’

The result of this letter was to cause uncertainty over title issues, which led to potential purchasers
withdrawing from the process, or offering significantly below the asking price, subject to the issue
being resolved. It also prompted Mr. Luce’s mortgage lender to notify him that it would be renewing
its arrangement with him every 6 months, as it had concerns over the security of the ‘asset’. Mr. Luce

indicated that at this time he felt that he was ‘af the mercy of progressive buyers’.

Mr. Luce and Mr. Forrest subsequently spoke on the telephone and on 11th December 2015, the latter
sent Mr. Luce an electronic mail message, which stated, ‘ While one possible solution is to allow the
encroachments to remain upon payment to the Public of a financial consideration and the passing of
a contract before the Royal Court in which the terms upon which the encroachments could remain
would be set out, the Public reserves the right in the alternative to seek the complete removal of all
and any encroaching parts of your property. I cannot stress too strongly the seriousness of the

encroachments and this should be brought to the attention of any prospective purchaser(s).’ This

P6/2020
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45

4.6

47

correspondence and others emanating from JPH were cavealed *Subject to contract and Ministerial

approval’.

In February 2016, JPH wrote to Carey Olsen, whom Mr. Luce had instructed to represent him in this
regard. The letter referenced the land on which Roche de la Mer was constructed, which appeared to
be sand dunes abutting the high tide mark, having first been the subject of a transaction in February
1824. The sea wall was constructed in 1846 and JPH contended that some part of the foreshore lay
behind the inner face ofthe sea wall to the extent of the ‘plein de Mars ' (high water mark of the Spring
tide). The letter stated that the Law Officers’ Department had undertaken title research and had not
found any contracts to give legal rights to Roclie de la Mer, or any of the neighbouring land owners,
to build either on, up to or against, the sea defence, or to create openings therein. In that letter,
Mr. Forrest indicated that the Minister for Infrastructure had not, at that juncture, been consulted on
its contents and it was not, therefore, possible to confirm what his views would be. In that letter,
reference was made to the base of the sea wall extending further inland than was visible by ‘probably:
1/t 6ins’, the premise being that the wall had foundations, which were wider than the section of wall

that was above ground.

In April 2016, JPH informed Mr. Luce that it would be instructing BNP Paribas Real Estates (‘BNP")
to undertake a valuation of the encroachment and that he would be required to meet the costs thereof,
Mr. Luce had previously proposed using another valuer and felt that JPH was restricting his freedom
of choice. In response to JPH’s electronic mail correspondence, Mr. Luce sought confirmation in
writing that the Minister for Infrastructure had approved the claim against him and others and
requested clarification on the position taken by the States. An answer to this enquiry was not

forthcoming at that time.

On 2nd June 2016, Mr. Luce’s lawyers wrote to JPH and raised a number of points. In respect of the

claim for ‘monetary compensation’ from their client they asserted that ‘the Public ... pitches its

unlimited resources against an ordinary h er; il il ionally blights the homeowner'’s

prospects of selling by thr ing both the land and prospective purchasers ... the only way
the ordinary homeowner can force a resolution is by costly and time consuming litigation’. It was
also submitted that the Crown had not, in fact, owned the foreshore in the location of Roche de la Mer
and that it had been owned by the Seigneur of the Fief de Samarés. Mr. Luce’s predecessor in title
had owned the land as far as the high water mark. If the sea wall, which had been constructed in 1846,
had been built on the high water mark, or to the north of it, the Public had encroached on the land
belonging to Mr. Luce’s predecessor in title. If it had been built below the high water mark, the Public

had encroached on land belonging to the Seigneur. It was questionable, therefore, how the Public

4
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4.8

4.9

4.10

claimed to acquire good title to the wall and how, by its own encroachment, it sought to claim a

‘relief’.' This notwithstanding, Mr. Luce rel ly agreed in this correspondence that BNP should
be appointed as valuer. It was recalled that the issue of the ownership of the foreshore was not

something on which the Board would give an opinion at the hearing.

There followed an exchange of letters and electronic mail exchanges between Mr, Luce’s lawyers and
JPH over the proposed wording of the instructions to BNP, on the basis that there was no agreement
over the extent of the alleged encroachment and Mr. Luce wished for the valuation to be based on
various scenarios. On 24th July 2016 Carey Olsen wrote to JPH, ‘Our client’s position is that the
claim is not made out on the arguments you have put forward, but he needs to sell his property and

may be forced by the States' never before made claim to settle it. '

During August 2016 amendments to the letter of instruction for BNP were proposed by Mr. Luce's
lawyers and JPH. In an electronic mail message, Mr. Forrest indicated that a new policy in respect of
the foreshore and the Island’s sea defences was being developed, which would ‘address the
operational requirements of the Island's sea defences and how these defences can best be maintained
«. lake in account the provisions of Purt 4 (Flood Defence) of the Drainage (Jersey) Law 2005 ...
address the Public's position with regard to existing and future encroachments onto the Foreshore
and the sea defences and provide a framework for dealing with these on a case by case basis".
However, it also conceded that * I¥ith regard (o ... the diminution in value of the Public's property (the
seawall and the land claimed behind it), this land has no inherent value per se. However, as with any

land, its value should reflect the use to which it is put.’

Having instructed BNP, it subsequently emerged that that company was unable to undertake the work
until the end of November 2016, which was unacceptable to Mr. Luce as it would have had the effect
of further delaying the sale of his property. He had proposed that his original preferred valuer should
be used, but this was declined by JPH, who instructed Buckley & Co.

The valuation by Buckley & Co. was obtained on 12th October 2016, in excess of a year after JPH
had initially contacted Mr. Luce. Buckley & Co. provided an opinion on a range of possibilities, due
to the differing views of the parties. On the one hand, the Public argued that the encroachment at

Roche de la Mer extended as far as 8 feet and 5 inches beyond the southern face of the parapet and

! An offset. Boundary structures (including boundary stones) can be owned with or without a relief. A standard relief
is 13 Jersey feet (1 foot 4%4 inches imperial) wide but this measurement can vary in certain circumstances (taken from
the Jersey Legal Information Board glossary of legal terminology).
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