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REPORT
Under Article 52 of the Data Protection (Jersey) Law 2005 (“the Law”), the Information
Commissioner (“the Commissioner”) (formerly known as “the Data Protection
Commissioner”) may provide the Chief Minister with reports relating to the
Commissioner’s functions or activities, and the Chief Minister is obliged to lay a copy
of any such report before the Assembly.
The Commissioner provided such a report, entitled “Report of the Information
Commissioner pursuant to Article 52(3) of the Data Protection (Jersey) Law 2005” to
the Chief Minister on 7th March 2016.
Subsequently, on 30th March 2016, after due consideration of the content, the Report
was provided on behalf of the Chief Minister to the Independent Jersey Care Inquiry
(the “Inquiry”) requesting comments to be presented alongside the Report of the
Commissioner. The Inquiry provided comments on 3rd May 2016.
The Commissioner is established under the Law as an independent office-holder. The
functions of the Chief Minister are restricted to those defined in the Law, including the
obligation to lay copies of such reports before the States as soon as practicable. The
Inquiry is also fully independent, as established by the Assembly. In this instance, the
Inquiry have been provided with an opportunity to provide a response in order that
States Members can receive the fullest information possible.
Clearly, it is of the utmost importance both to protect personal and sensitive information,
and to investigate the historic abuse of children in Jersey’s care system, so that we learn
the lessons from past failings for the benefit of future generations. The Chief Minister
has provided both the report of the Commissioner and the response of the Inquiry in
order to achieve the high degree of transparency and balance required in these
circumstances.
Note:
Appendix D to the response of the Inquiry has not been published, at the request of the
Inquiry, in order to protect sensitive information.

R.48/2016

To:

Chief Minister Ian Gorst
PO Box 140
Cyril le Marquand House
The Parade
St Helier
Jersey
JE4 8QT

REPORT OF THE INFORMATION COMMISSIONER PURSUANT TO ARTICLE 52(3) OF THE
DATA PROTECTION (JERSEY) LAW 2005
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Forward - The Role of the Information Commissioner
1. The Information Commissioner (the Commissioner) has responsibility in Jersey for, inter alia,
enforcing and promoting compliance with the Data Protection (Jersey) Law 2005 1 (the DPL).
The Commissioner’s Office (the OIC) is Jersey’s independent regulatory authority set up to
uphold information rights in the public interest and data privacy for individuals.

The

Commissioner does this by providing guidance to individuals and organisations, solving
problems where she can and taking appropriate action where the law is broken.
2. The Commissioner regulates the DPL which established a framework of rights and duties which
are designed to safeguard personal data (information from which a living individual can be
identified). This framework balances the legitimate needs of organisations to collect, use and
store personal information against the rights of individuals to respect for the privacy of their
personal data.
3. Art.52(3) of the DPL contains a provision that the Commissioner may provide the Chief
Minister (the Chief Minister) with any reports relating to the Commissioner’s functions or
activities as she thinks fit. Pursuant to Art.52(5) of the DPL, the Chief Minister shall lay a copy
of a report, or of a code, so provided before the States as soon as practicable after the Chief
Minister receives the report or a copy of the code.
4. This report (the Report) is accordingly provided pursuant to Art.52(3) of the DPL and
following a review of the policies and procedures of the Independent Jersey Care Inquiry (the
Inquiry) which raise issues for the Commissioner in relation to the legislation that her office
regulates, and as a consequence of various issues being communicated to her office on a
confidential basis by parties/individuals with an interest in the Inquiry.

1

https://www.jerseylaw.je/Law/Display.aspx?url=%2flaw%2flawsinforce%2fconsolidated%2f15%2f15.240_DataProtectionLaw2
005_RevisedEdition_1January2015.pdf
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Executive Summary
5. People care about their personal privacy and have a right to expect that their personal details
are and should remain confidential. Who they are, where they live, who their friends and
family are, how they run their lives: these are all private matters. Individuals may divulge
such information to others, but unless the law compels them to do so the choice is theirs.
6. The Commissioner has prepared this Report as a consequence of various approaches which
have been made to her office by those concerned by the Inquiry’s handling of (often sensitive)
personal data and with general concerns as to the Inquiry’s adherence to and understanding of
the DPL. This Report reveals, in the Commissioner’s view, evidence of systemic breaches in
personal privacy and a fundamental misunderstanding by the Inquiry (such term including
lawyers to the Inquiry, Eversheds) as to their obligations under the DPL and the importance of
good data governance.
7. The Inquiry has called for and now holds and processes an enormous amount of personal (and
in the most cases sensitive personal) data and they are obliged to handle that data in
accordance with the DPL.
8. In addition to the concerns that have been communicated to the Commissioner on a
confidential basis via third parties, she has her own concerns regarding the Inquiry’s handling
of data following certain communications received by her directly from Eversheds.

The

Commissioner has attempted to engage with the Inquiry regarding those concerns but has
found the Inquiry to be, on the whole, unreceptive to criticism and generally unwilling to
accept any offer of assistance from the Commissioner to review and improve their processes,
save for on their own terms.
9. The Commissioner hopes that this Report strikes an adequate balance between the rights of
the various complainants and the confidentiality which is attached to the information they have
provided, and the rights of the Inquiry to know the nature of the complaints that have been
made against them and to provide enough information to allow them to reply to such criticism.
10. The Commissioner has further taken account of the effect of the incorporation in Jersey law of
the European Convention on Human Rights (ECHR), by virtue of the Human Rights (Jersey)
Law 2000. In particular, the Commissioner is mindful of the provisions of Article 8 of the ECHR
in that the individuals whose personal data was in the documents provided to the Inquiry have
the right to respect for private and family life, home and correspondence.
11. The Commissioner has identified and highlighted a number of deficiencies in the Inquiry’s
processes and this Report will focus on the following matters:
a.

Data protection governance – The extent to which data protection responsibility, policies
and procedures, performance measurement controls, and reporting mechanisms to
monitor compliance with the DPL are in place and in operation throughout the Inquiry.

b.

Deficiencies in process – the robustness (or otherwise) of processes put in place by the
Inquiry.
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c.

Training and awareness – The provision and monitoring of staff data protection training
and the awareness of data protection requirements relating to their roles and
responsibilities.

d.

Records management (manual and electronic) – The processes in place for managing both
manual and electronic records containing personal data. This will include controls in place
to monitor the creation, maintenance, storage, movement, retention and destruction of
personal data records.

e.

Security of personal data – The procedures and organisational measures in place to
ensure that there is adequate security over personal data held in manual or electronic
form.

12. Those third parties who have communicated their concerns to the Commissioner will not be
identified in the main body of this Report in order to preserve confidentiality.

They will,

however, be referred to by reference to the following identifiers where appropriate to do so:
a.

C1

b.

C2

c.

C3

d.

C4

e.

C5

f.

C6

g.

C7

h.

C8

i.

C9

j.

C10

Appendix 1 which sets out the identities of the third party complainants has been redacted in the
disclosable version of this Report as has any documentation provided by the complainants and
which have assisted the Commissioner in the preparation of this Report.
So called “Examples” set out in the body of this report relate to issues raised by the various
complainants but have also been anonymised where appropriate, in order to preserve the
confidentiality of those complainants.
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The Eight Data Protection Principles
13. The DPL provides that an organisation or body when handling personal information must
adhere to eight data protection principles of good information handling 2. This is to ensure that
the interests of the individuals whose personal information is being processed are protected.
They apply to everything an organisation (including the Inquiry) does when it uses and holds
this personal information, unless an exemption in the DPL can apply.
14. Respect for privacy is one of the foundation stones of the modern democratic state. It was
written into the ECHR, which guarantees certain fundamental human rights. Article 8 of the
ECHR declares that ‘Everyone has the right to respect for his private and family life, his home
and his correspondence’.

Adopted by the Council of Europe in 1950, the ECHR is directly

enforceable in Jersey courts through the Human Rights (Jersey) Law 2000. Failure to respect
an individual’s privacy can lead to distress and in certain circumstances can cause that
individual real damage, mentally, physically and financially.
15. Furthermore, privacy is in itself a value that needs protecting, even when the loss suffered is
not readily quantifiable in terms of damage or distress.
16. The Inquiry is a data controller, as defined in Art.1(1) of the DPL in respect of the processing
of personal data and has notified the OIC accordingly3.

Art.4(4) of the DPL provides that

subject to Art.27(1) of the DPL, it is the duty of a data controller (here the Inquiry) to comply
with the data protection principles in relation to all personal data in respect of which they are
the data controller.
17. The Inquiry has additional responsibilities in respect of so-called sensitive personal data (as
defined at Art.2 of the DPL) pursuant to the Data Protection (Sensitive Personal Data) (Jersey)
Regulations 20054 (the SPD Regulations). “Sensitive Personal Data” is, in relation to a data
subject, personal data consisting of information as to:
a.

the racial or ethnic origin of the data subject;

b.

the political opinions of the data subject;

2

1

2
3
4
5
6
7
8

3
4

Personal data shall be processed fairly and lawfully and, in particular, shall not be processed unless—
(a) in every case – at least one of the conditions set out in paragraphs 1-6 of Schedule 2 is met, and
(b) in the case of sensitive personal data, at least one of the conditions in paragraphs 1-10 of Schedule 3
is also met.
Personal data shall be obtained only for one or more specified and lawful purposes, and shall not be
further processed in any manner incompatible with that purpose or those purposes.
Personal data shall be adequate, relevant and not excessive in relation to the purpose or purposes for
which they are processed.
Personal data shall be accurate and, where necessary, kept up to date.
Personal data processed for any purpose or purposes shall not be kept for longer than is necessary for that
purpose or those purposes.
Personal data shall be processed in accordance with the rights of data subjects under this Law.
Appropriate technical and organisational measures shall be taken against unauthorised or unlawful
processing of personal data and against accidental loss or destruction of, or damage to, personal data.
Personal data shall not be transferred to a country or territory outside the European Economic Area unless
that country or territory ensures an adequate level of protection for the rights and freedoms of data
subjects in relation to the processing of personal data

Registration No: 19889

https://www.jerseylaw.je/Law/Display.aspx?url=%2flaw%2flawsinforce%2fconsolidated%2f15%2f15.240.35_DataProtection(S
ensitivePersonalData)Regulations2005_RevisedEdition_1January2006.pdf
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c.

the data subject’s religious beliefs or other beliefs of a similar nature;

d.

whether the data subject is a member of a trade union;

e.

the data subject’s physical or mental health or condition;

f.

the data subject’s sexual life;

g.

the data subject’s commission, or alleged commission, of any offence; or

h.

any proceedings for any offence committed, or alleged to have been committed, by the
data subject, the disposal of any such proceedings or any sentence of a court in any such
proceedings.

18. In order for the Inquiry to process an individual’s sensitive personal data, then pursuant to the
Schedule 3 of the DPL at least one of several other conditions must also be met before the
processing can comply with the first data protection principle. These other conditions are as
follows.
a.

The data subject whom the sensitive personal data is about has given explicit consent to
the processing.

b.

The processing is necessary to comply with employment law.

c.

The processing is necessary to protect the vital interests of:
i. the data subject (in a case where the data subject’s consent cannot be given or
reasonably obtained), or
ii. another person (in a case where the data subject’s consent has been unreasonably
withheld).

d.

The processing is carried out by a not-for-profit organisation and does not involve
disclosing personal data to a third party, unless the data subject consents. Extra
limitations apply to this condition.

e.

The data subject has deliberately made the information public.

f.

The processing is necessary in relation to legal proceedings; for obtaining legal advice; or
otherwise for establishing, exercising or defending legal rights.

g.

The processing is necessary for administering justice, or for exercising statutory or
governmental functions.

h.

The processing is necessary for medical purposes, and is undertaken by a health
professional or by someone who is subject to an equivalent duty of confidentiality.

i.

The processing is necessary for monitoring equality of opportunity, and is carried out with
appropriate safeguards for the rights of individuals.
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19. In addition to the above conditions – which are all set out in the DPL itself – the SPD
Regulations set out several other conditions for processing sensitive personal data. Their effect
is to permit the processing of sensitive personal data for a range of other purposes – typically
those that are substantially in the public interest, and which must necessarily be carried out
without the explicit consent of the individual. Examples of such purposes include preventing or
detecting crime and protecting the public against malpractice or maladministration.
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Background to the Inquiry
20. In November 2011, Verita5 (at the instruction of the Council of Ministers) produced a paper
(the Verita Report) (as appended to Projet P.118/20126 (Appendix 2)) setting out proposals
and recommendations regarding the commissioning of a Committee of Inquiry into historic
child abuse in Jersey. This was precipitated by Operation Rectangle7 and the various criminal
prosecutions which arose as a result of that investigation and, in particular, the sheer number
of offences which were alleged to have been committed at Haut de la Garenne children’s home
(HdelG). As is noted at page three of the Verita Report:
“The States Assembly asked the Council of Ministers earlier this year to propose terms of
reference for a possible Committee of Inquiry. Ministers in turn asked Verita to report on
how such an inquiry might be framed”.
21. The Verita Report made, inter alia, the following observations/recommendations in respect of
data protection issues:
a.

At paragraph 2.9: “The chair would be likely to need the services of a project
manager/inquiry secretary and a part-time legal adviser… The legal adviser would need to
be an advocate qualified to practice law in Jersey.

The chair might also request the

services of counsel”.
b.

At paragraph 2.16: “Two potential obstacles came to light during our meetings.

They

concern disclosure and data protection.
2.17

First, it is likely that States of Jersey Police would need to take legal advice before

releasing some of the information they hold.
2.18

Second, consent will be needed if the inquiry wanted access to the personal

records of someone still alive.
…
2.20

We and HM Attorney General suggest that there should be a further discussion

between the Jersey Data Commissioner and the Law Officers’ Department.

We also

recommend that there should be a discussion between the Committee of Inquiry and the
Data Commissioner to ensure that data is processed in an appropriate manner.

This

should include developing a protocol in relation to the processing of personal data”.
22. The Inquiry was set up pursuant to SO.146 of the Standing Orders of the States of Jersey8 (the
Standing Orders). Under SO.147(1) thereof, the Inquiry may regulate its own procedure for
and conduct and management of its proceedings.

5

http://www.verita.net/
http://www.statesassembly.gov.je/AssemblyPropositions/2012/P.118-2012.pdf
Operation Rectangle was the code name assigned to the Historical Child Abuse Enquiry undertaken by the States of Jersey
Police.

6
7

8

https://www.jerseylaw.je/Law/display.aspx?url=lawsinforce%2fconsolidated%2f16%2f16.800.15_StandingOrdersoftheStatesof
Jersey_RevisedEdition_1January2015.htm
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23. The specific powers of the Inquiry are set out under the provisions of the States of Jersey
(Powers, Privileges and Immunities) (Committees of Inquiry) (Jersey) Regulations 2007 9 (the
Inquiry Regulations).

In particular, Reg.2 of the Inquiry Regulations sets out that the

Inquiry has the power to issue a summons requiring a person to appear before it and produce
documents and Reg.3(4) states that the summons may require the person to produce:
a.

all documents;

b.

specific documents; or

c.

documents described by reference to their subject matter or any other factor,

which are or might reasonably be relevant to the matter that the committee of inquiry is
inquiring into.
24. Chief Minister Gorst (Hansard: 6 March 201310) [Appendix 16] noted, inter alia, that:
“The main objectives of a public inquiry are to establish the facts, learn from past events
and prevent their reoccurrence, provide an opportunity for reconciliation and resolution, to
rebuild public confidence, to hold people and organisation to account and to demonstrate
that something has been done and that government is transparent. This Inquiry is not a
court of law and will not be able to judge the guilt or innocence of individuals mentioned
by witnesses. Its role is to understand what happened to cared for children, by allowing
victims to describe what happened to them, by allowing those accused of abuse, but not
charged with a crime, to have their say and by collating information from past
investigations and reviews, particularly from those carried out since 2007…”
25. The Inquiry should therefore act impartially and so as to safeguard the interests of all those
involved, alleged victims and alleged abusers alike, and, in particular, to process both sets of
individuals’ data in accordance with the principles of the DPL.
The Commissioner’s engagement with the Inquiry
26. As noted at paragraph 6 above, the Commissioner has received a number of concerns from a
number of third parties regarding the Inquiry process and the manner in which the Inquiry
have and continue to process data under the DPL.
27. The Commissioner has also had cause to engage directly with the Inquiry and, as further noted
at paragraph 8 above, the Commissioner has formed her own concerns regarding the Inquiry’s
compliance with the DPL, such as came to the fore following receipt by the Commissioner of an
email from Eversheds on 10 March 2015 (the Eversheds Email) [Appendix 12].
28. In that email, Eversheds sought guidance in respect of certain social services records which
have been obtained by the Inquiry pursuant to summons and, in particular, confirmation as to
the manner in which those records should be redacted. They also asked certain questions as

9

https://www.jerseylaw.je/Law/display.aspx?url=lawsinforce%2fconsolidated%2f16%2f16.800.23_SoJ(Powers%2cPrivilegesand
Immunities)(CommitteesofInquiry)Regulations2007_RevisedEdition_1January2008.htm
10
http://www.statesassembly.gov.je/AssemblyHansard/2013/2013.03.06%20States%20-%20Edited%20Transcript.pdf
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to whether or not (and if so to what extent) third party data could be provided to those alleged
abusers in what was, at that point, the next stage of the Inquiry proceedings.
29. The questions posed by Eversheds in that email highlighted, in the Commissioner’s view, the
clear deficiencies in the manner in which Eversheds are dealing with Data Protection issues
and raise questions as to whether or not the lawyers engaged by the Inquiry are suitably
qualified in this area generally and/or have suitable knowledge of the DPL in this jurisdiction.
30. Given the extremely large volume of data which has been summonsed by the Inquiry from
various entities (i.e. States of Jersey Police and Health & Social Services) and which are
purportedly being processed by the Inquiry in accordance with the DPL, it is extremely
important that any lawyers engaged in processing or otherwise dealing with what is, in these
circumstances, extremely sensitive personal data, are fully concordant with the terms of the
DPL, the SPD Regulations and the principles to which the Inquiry must adhere.
31. The Commissioner considers that the manner in which Eversheds are dealing with the data
which has been provided to the Inquiry is inadequate and that the Inquiry (and/or their legal
counsel) has failed to implement, from the outset, clear policies as to how that data should be
dealt with so as to comply with the DPL. The Inquiry also appears to have failed to appreciate
the effect that certain decisions taken at an earlier stage of the Inquiry may have on
proceedings further down the line. For example, the Eversheds Email notes that:
“You may be aware that the Inquiry will shortly be moving to its next phase of evidence
during which the Inquiry will need to put some of the allegations of abuse to the alleged
abusers to seek their version of events and their response to the allegations made.

As

part of this process it is anticipated that a number of individuals will request specific details
and information in respect of who has made such allegations; you will appreciate that
some allegations have been made against former staff members, for example, therefore
without

specific

details

it

will

be

difficult

for

individuals

to

recall

certain

scenarios/situations. The Inquiry therefore needs to be satisfied that these allegations are
put to those accused of abuse with sufficient detail to allow them to respond but also
protecting the person making the allegation…”
32. They then go on to ask a series of questions as to what documentation/evidence could
properly be advanced to the alleged abusers.
33. The questions posed in the Eversheds Email apparently demonstrate that little or no
consideration was given, at the outset, to the above issues and it is extremely unfortunate that
the opportunity was not taken at an early stage by the Inquiry to liaise with the Commissioner
regarding the manner in which data was to be handled by the Inquiry. This should have been
done at the time of inception but the Commissioner was not approached at any stage by the
Inquiry or their lawyers to discuss the manner in which data was to be handled by the Inquiry,
nor the policies they were minded to put in place contrary to the recommendations set out by
Verita.
34. In light of her concerns and following receipt of the Eversheds Email, the Commissioner wrote
to the Inquiry on 17 April 2015 (the April 2015 Letter) [Appendix 12] inviting a meeting
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with the Inquiry and offering the Inquiry the benefit of a voluntary assessment, pursuant to
Art.51(7) of the DPL (Voluntary Assessment).

Art.51(7) of the DPL contains a provision

giving the Commissioner power to assess any organisation's processing of personal data for
the following of 'good practice', but only with the agreement of the data controller. Good
practice is defined in the DPL as practices for processing personal data which appear to be
desirable. This includes, but is not limited to, compliance with the requirements of the DPL.
35. The Commissioner is of the opinion that a Voluntary Assessment is a constructive process
which had the propensity to provide real benefits to the Inquiry, particularly in light of the
apparent deficiencies in process to which the Commissioner had been alerted. Accordingly, the
Commissioner invited the Inquiry to consider whether or not the Inquiry would agree to a
Voluntary Assessment in order to identify what issues exist and how they may best be dealt
with in a collaborative and non-adversarial manner.
36. As is common practice, the scope of that process would have been agreed between the
Commissioner and the Inquiry and would typically have sought to assess the Inquiry's
procedures, systems, records and activities in order to:
a.

ensure the appropriate policies and procedures are in place;

b.

verify that those policies and procedures are being followed;

c.

test the adequacy controls in place;

d.

detect breaches or potential breaches of compliance; and

e.

recommend any indicated changes in control, policy and procedure.

37. Given the extremely sensitive nature of the Inquiry proceedings, the Commissioner proposed
that an independent Voluntary Audit would be assisted by the Information Commissioner for
the United Kingdom or another appropriately qualified individual, with assistance from the
Commissioner’s local counsel.
38. Following receipt by the Inquiry of the April 2015 Letter, meetings were held between the
Commissioner and/or her legal representative and the Inquiry on 7 and 13 May 2015.

At

those meetings, discussions were entered into regarding the Commissioner’s concerns as to
the Inquiry’s obligations under the DPL and the manner in which the Inquiry was processing
data.

However, it became apparent that any Voluntary Assessment was likely to be

inconvenient to the existing Inquiry timetable.

Counsel for the Commissioner wrote to the

Inquiry on 15 May 2015 (the May 2015 Letter) [Appendix 12] advising that unless the
Inquiry was willing to postpone the next phase of the Inquiry (which was then due to
commence on 26 May 2015 (the Next Phase) that there would be little to be achieved in
pursuing a Voluntary Assessment in tandem with the Next Phase and so, instead, she would
provide a detailed report as to the deficiencies identified by the Commissioner as to the
Inquiry’s handing of data under the DPL.
39. This is that Report.
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Identified Deficiencies
Data Protection Governance
Summonses for information/documentation
40. The Inquiry has broad powers to procure evidence and documents, to examine witnesses, to
conduct its proceedings in public or in private and generally to regulate its procedure.

Reg.2

of the Inquiry Regulations allows the Inquiry to issue a summons requiring a person to appear
before it and produce documents. Reg.3(4) states that the summons may require the person
to produce:
a.

all documents;

b.

specific documents; or

c.

documents described by reference to their subject matter or any other factor,

which are or might reasonably be relevant to the matter that the committee of inquiry is
inquiring into.
41. The Commissioner has noted at Art.2(i) of the Inquiry Regulations that the Inquiry has wide
powers to require evidence and production of documents and the Commissioner is cognisant of
the fact that, pursuant to the Terms of Reference dated 6 March 2013 [Appendix 3] the
Inquiry has the remit to investigate institutions providing care to children (particularly
vulnerable children) throughout the period 9 May 1945 – 3 April 2014. It is likely that there
are thousands (if not hundreds of thousands) of paper, manual and electronic records that
potentially fall within the scope of this time period.
42. The Commissioner has noted that the Inquiry Protocol relating to providing evidence to the
Inquiry [Appendix 6] is silent on how it seeks access to such information and what criteria it
will use for obtaining records relevant to its functions save for paragraph 3 of that Protocol
which states that a:
“…document will be considered to be a ‘relevant document’ if the Inquiry would, if aware of
its existence, wish to be provided with it, given the Inquiry’s Terms of Reference”.
43. The Commissioner would draw attention to the Third Principle which states:
“Personal data shall be adequate, relevant, and not excessive in relation to the purpose or
purposes for which they are processed”.
44. In practice, this means that the Inquiry should ensure that it only holds personal data about an
individual that is sufficient for the Inquiry’s purposes and it should not hold more information
than it needs for that purpose.

In other words, it should identify the minimum amount of

personal data it needs to fulfil those purposes and hold that information; this is known as data
minimisation and aids compliance with the Third Principle. The Commissioner considers that
the Inquiry should have put rules in place setting out how it would seek access to records and
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how it will ensure that it is not seeking access to records it does not need. Given the apparent
recent scrutiny upon the Inquiry regarding costs, the Inquiry may consider putting in place
rules relating to the inspection of records in situ, in other words inspection of records within
the institutions coming under the Inquiry’s remit, to save on the wholesale transmission of
records many of which may not, in fact, be needed.
45. The Commissioner has been contacted by a number of individuals11 complaining about the
manner in which the Inquiry has conducted the summons process.

In particular, the

Commissioner understands that a number of individuals who formed part of the Historic Abuse
Redress Scheme12 (the Redress Scheme) were initially contacted by the Minister for Health
and Social Services (H&SS) to ascertain whether or not they would provide their consent to
their personal data being released to the Inquiry. The Inquiry then decided to do away with
the consent process and, instead, issue a formal summons to the Minister for H&SS requiring
that they disclose all information relating to the Redress Scheme, even in circumstances where
the data subject had actively withheld consent or where that Department had not been able to
elicit a response.

Certain of those individuals who actively withheld consent did so on the

basis that they did not want to be involved in the Inquiry in any way.
46. As stated at paragraph 43 above, the Third Principle clearly states that the data processed by
the Inquiry must be adequate, relevant and not excessive.

The Commissioner does not

consider that it was necessary or proportionate for the Inquiry to override the consent of
competent individuals and effectively force potentially vulnerable individuals to have their very
sensitive personal information provided to the Inquiry and for such to then be provided to the
Interested Parties.

The Commissioner has had regard to the SPD Regulations and, in

particular, Schedule 3 of the DPL as set out at paragraph 19 above which is clear in its terms
that a data controller (here the Inquiry) must have the consent of the data subject in order to
process that individual’s sensitive personal data (unless certain exemptions apply). It is not
known how much data was received by the Inquiry such as referred to individuals who had not
provided consent nor whether such was made available to the Interested Parties and/or the
Public.
47. The Commissioner is aware of further examples whereby documentation has not been sought
by the Inquiry through proper channels or has been sought at very short notice.
Example
At the beginning of the Inquiry, a former director was purportedly contacted directly by
solicitors to the Inquiry for C4 documents rather than through the proper channels. These
documents were not personal; they were C4’s documents and should have been requested
through the correct procedure, particularly as the aforementioned was to be called as a
witness. The released documentation had to be documented retrospectively.13
Example

11
12
13

C5 and alleged victims
http://www.gov.je/Government/Departments/HealthSocialServices/Pages/HistoricAbuseRedress.aspx
C8
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Documentation is purportedly requested at extremely short notice. On one occasion the
documents (which were highly sensitive and located in a private area) were said to be
required almost immediately and this was very problematic, on both an organisational and
staff welfare basis.14
Changing of Inquiry Protocols
48. The Inquiry has published on its website15 a number of “Protocols”16 which set out how the
Inquiry will conduct its business. Of particular interest for the purposes of this Report are:
a.

Inquiry Protocol: Data Protection, FOI and Redaction17 (the DP Protocol) [Appendix 4];

b.

Inquiry Protocol: Protective Measures Protocol18 (the Protective Measures Protocol)
[Appendix 5];

c.

Inquiry Protocol: Providing Evidence to the Inquiry19 (the Evidence Protocol) [Appendix
6]; and

d.

Inquiry Protocol: General Procedures20 (the General Procedures Protocol) [Appendix
7].

The DP Protocol
49. The DP Protocol purportedly sets out the manner in which the Inquiry will adhere to the DPL
and the relevant Principles. It has been amended twice during the course of the Inquiry.
Naming of deceased alleged abusers
50. On 7 October 2014, the Inquiry made a ruling following applications by Counsel to the Inquiry
to amend the DP Protocol regarding the naming of those whom the Inquiry reasonably believes
to be deceased. Submissions were heard from Mr Sadd (Counsel to the Inquiry); Advocate
Beverley Lacey (on behalf of H&SS), Advocate Robert MacRae (on behalf of the States of
Jersey Police (SOJP)) and Mr Collins (on behalf of the Jersey Care Leavers Association
(JCLA)).
51. Mr Sadd sought an amendment to paragraph 17.1.2 of the DP Protocol and, in particular, the
general protective ruling which provided for the redaction of the names and identifying details:
“of any individuals accused of abused, except for those who have criminal convictions”. The
amendment was resisted by Advocates Lacey and MacRae.
52. A transcript to that hearing may be found on the Inquiry website21 and ultimately that
application was adjourned for consideration on another day22.

14
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53. On 15 October 201423 the Inquiry heard further submissions from Counsel to the Inquiry
regarding proposed further amendments to the DP Protocol and, in particular “what the Panel
is being invited to consider is what constitutes the public domain and therefore what
information is it, in relation to the Redaction Protocol, that need not be redacted”
54. The Inquiry ultimately handed down their ruling regarding the above amendments on 24
October 201424 and stated that:
“On 23 September 2014 Interested Parties were notified of an intended change to the
Redaction Protocol. The relevant Protocols are: Protective Measures at 8.1.2, Data
Protection, Freedom of Information and Redaction at 17.1.2.
These Protocols currently prohibit the naming of
"... any individuals accused of abuse, except for those who have criminal
convictions for that abuse."
The proposed amendment at that date of 23 September was for the Protocol to read as
follows:
"... any individuals accused of abuse, except for those who have criminal
convictions for that abuse and those whom the Inquiry reasonably believes to be
deceased."
On 7 October the Panel heard submissions on the naming of those whom the Inquiry
reasonably believed to be deceased. The matter was then adjourned to 15 October for the
Panel to hear further submissions and determine the following:
(i) Public domain - what should this encompass?
(ii) Whether the exception on the prohibition on naming is confined to those who
have "criminal convictions for that abuse" or "criminal convictions for abuse”
(iii) Notification of changes to the Protocols
(iv) Provision of unredacted material to Interested Parties…
…it is clear that the Protocol of not naming alleged deceased abusers is not tenable. There
is a need for more transparency and a need for the narrative, the witness's voice, to be
more easily and readily understood by all. Those alleged abusers who are still alive may
have a contribution to make to the Inquiry. Accordingly, they will be given an opportunity
to respond to allegations against them by giving evidence to the Inquiry. The same does
not of course apply to alleged deceased abusers.
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The Panel do recognise that there is a balance to be achieved between transparency, the
need for a cogent report and the wishes/feelings of the relatives of the deceased. Our
focus, however, must be our Terms of Reference and the production of a cogent and
coherent report for the benefit of the people of Jersey.
Accordingly, in the exercise of its discretion, the Panel agree that the Protocols be
amended to permit the naming of individuals accused of abuse whom the Inquiry
reasonably believes to be deceased…
Ruling
18 (i)"in the public domain"
The proposed change is agreed, namely that under the Data Protection, Freedom of
Information and Redaction Protocol, information that is already in the public domain will
not be redacted and names of individuals that are in the public domain will not be
redacted.
"In the public domain" is information that is realistically accessible to the general public,
information that has been published in regulated media - newspapers (printed or online),
radio and television broadcast…”
55. The First Principle states that personal information must be fairly and lawfully processed and
the Sixth Principle states that personal information must be processed in line with the data
subject’s rights.
56. The Commissioner is concerned that the manner in which the Inquiry takes steps to amend its
Protocols are inadequate and, in particular, that:
a.

The Inquiry does not appear to advise the Interested Parties of proposed amendments
with sufficient notice to allow the Interested Parties to properly consider those
amendments;

b.

The Inquiry refuses to accept submissions from the Interested Parties as to the adequacy
of the proposed amendments;
Example
On 17 March 2015 the Inquiry wrote to the Interested Parties advising that the Inquiry
Panel had decided to amend the Protocol and a copy of the proposed amended Protocol
was provided.

The Inquiry advised that the Protocol was to come into effect on 24

March 2015.
The Inquiry indicated that they would not entertain further submissions in respect of
the proposed amended Protocol in light of the fact that they had received submissions
in respect of “the proposed process previously circulated”.

The Inquiry concluded by

stating that “In light of the Panel’s decision to amend the Protocol and also the process,
the Inquiry will not respond to those submissions previously made.”

Page 17 of 64

c.

Insufficient reasons are provided by the Inquiry as to the reasons behind the proposed
amendments and, where submissions are received from Interested Parties, no reasons are
given as to what weight (if any) has been given those submissions.
Example
At Appendix 8 is a copy of the Inquiry Ruling – Amendment to Data Protection,
Freedom of Information and Redaction Protocol25 which states that “The Panel, having
reviewed a number of documents received from various providers, have made the
following ruling of its own initiative.
The protocol has been amended to include that any information already in the public
domain will not be redacted” (emphasis supplied).
Example
On occasions, witnesses’ inquiry statements contain inaccurate facts or claims which
are hearsay from third parties. This means that certain information being put into the
public domain is potentially inaccurate.26
Example
In relation to the Protective Measures Protocol, the deletion of the former paragraph
18 had the effect that Interested Parties are now no longer to be informed when
protective measures applications are being made, or have the chance to make
submissions, taking away their right of reply in relation to those matters.27
Example
“Due to the sensitivity of the records, and the allegations being made, it is essential
that the redactions are applied consistently and that there are no errors. It only
requires one occurrence of a name left un-redacted to lead to the identification of an
individual. Under the protocol, departments are meant to have 5 days’ notice to check
provisional redactions. Under the old protocol, when larger amounts of documents
were being redacted, (which was unnecessary as they would not ultimately be utilised
in a public hearing room), the compliance with the 5 days process and the error rate
was unacceptably high”.28
Example
There is a commitment to give notice of any future changes to the DP Protocol, but it
is evident that this has not happened on a number of occasions. This means that any
teams assisting the Inquiry often struggle to do so. Under the DP Protocol, the Inquiry
should give 48 hours’ notice with regards to any rejected redactions, or in relation to
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witnesses coming forward to give evidence. For example, notification

of witness 80

coming forward to give evidence was only sent after close of business on the day
before the witness was due to appear, meaning that many of those individuals’ records
were not available for the Inquiry hearing.29
57. The Commissioner considers that proposed amendments to Protocols should be circulated to
all Interested Parties with sufficient time to allow them to consider those amendments and to
make such representations as they feel necessary. Such submissions should be received by
the Inquiry and detailed reasons provided to the Interested Parties as to why their submissions
are accepted/rejected as the case may be.
Whilst it is acknowledged that the Inquiry is free to regulate its own procedure for and conduct
and management of its proceedings and pursuant to SO.147(1) of the Standing Orders, the
Commissioner considers that given the effect that proposed amendment to Inquiry Protocols
are likely to have on end service users, that those end service users are afforded sufficient
time to consider proposed amendments and make representations, as necessary and so as to
ensure that any data processed by the Inquiry continues to be handled in a manner compatible
with the DPL and, in particular, the First Principle.
58. The Commissioner is concerned by the amendments made to the DP Protocol following the 24
October 2014 ruling and, in particular, that the Inquiry:
a.

decided to permit the naming of deceased alleged abusers. This was effected by the
way of an amendment to paragraph 17.1.2 of the DP Protocol; and

b.

decided that information in the “public domain” will not be redacted, irrespective of
whether or not a particular individual has been convicted of an allegation which has
entered the public domain30.

59. The Commissioner considers that it is unhelpful in a small community such as Jersey for there
to be any naming of those who have been named as alleged abusers but who have not been
convicted and in circumstances where such individuals may have living relatives and who are
likely to be easily identifiable. There is a risk that naming of deceased alleged abusers in such
a way may bring about recriminations, shaming of those with links to the deceased alleged
abusers and substantial ill-feeling. It is also of concern (albeit not strictly a data protection
concern), that such deceased individuals are unable to respond to the allegations that have
been made against them.
Provisional Redactions to Documents Provided to the Inquiry
60. In February 2015, the Inquiry amended the DP Protocol to remove the rights of document
providers to apply provisional redactions to the documents supplied to the Inquiry.
61. At paragraph 17 of the DP Protocol, it is noted that the Inquiry’s General Protective Ruling (the
General Protective Ruling) provides for the following information to be redacted from all
29

C2 – C4
The media release on the Inquiry website dated 24 October 2014 states that “public domain” means “Information
realistically accessible to the general public that has been published in regulated media – newspapers (printed or online)/radio
and TV broadcast” (http://www.jerseycareinquiry.org/news?newsid=83).
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material before it is disclosed by the Inquiry to Interested Parties and/or published on the
Inquiry’s website:
a.

The names and identifying details of:
i. Individuals having claimed to be abused, or having been a witness to any abuse
alleged;
ii. Any individuals accused of abuse, except for those who have criminal convictions for
abuse or those accused of abuse whose details are in the public domain as defined
above and those whom the Inquiry reasonably believes to be deceased.
iii. Individuals not falling into any of the above categories, whose identity the Inquiry
considers ought not to be disclosed;
iv. Any applicants who have successfully applied to the Inquiry to not have their
identities revealed and who do not fall into any of the above categories.

b.

The Commissioner understands that the Inquiry has not always provided the 5 days’
notice that a particular document is going to be publicly referred to in proceedings (such
as it is required to do under paragraph 22.3 of the DP Protocol) and this has purportedly
given rise to significant failings in the redaction process which cannot be timeously
addressed by the document providers. The Commissioner understands that it is often the
case that errors are sometimes only picked up during the course of an Inquiry hearing by
which time the breach has already occurred and the information in the public domain.

c.

For example, on 9 June 201531, Counsel to the Inquiry (Mr Sadd) stated as follows:
“Madam, before I start just one matter of important housekeeping. First I ought to
apologise for a protocol breach in relation to two documents that the Inquiry will
be looking at and they are Her Majesty’s Inspections of Prison 2001-2005, they are
documents that I asked at the end of last week to be uploaded and that takes
time.
There is also one document that we received this morning following disclosure on
Friday but then there is a process for that document to be uploaded onto the
system and as a consequence of that late provision unfortunately we haven’t been
able to notify the Interest Parties in sufficient time, but again it is a document that
will be available for all parties to be able to see…”
Example
The Inquiry has apparently displayed a relatively high propensity to fail to redact personal
data in documents that the Inquiry has generated or that it has received from elsewhere

31
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than the ‘official’ documents providers. One document provider estimates that the failure
rate may be as high as 30-40%.32
Example
The Inquiry is apparently resistant to the suggestions of certain document providers to
redact certain identifying features of witnesses (for example month and year of birth). It is
not clear why the Inquiry considers that such specific personal data should be left
unredacted or why it assists the Inquiry’s processes not to take the ‘abundance of caution’
approach to redaction apparently advocated by certain of the document providers.33
Example
There have been numerous instances of careless disclosure of data to Interested Parties
due to redaction errors by the Inquiry and this is an on-going problem.34
Example
At least one Social Enquiry Report (SER) pertaining to an offender was disclosed to the
Inquiry without the knowledge or approval of the Royal Court 35. The matter came to light
when the prosecution bundle including the SER were to be uploaded onto the Inquiry
website and there was dispute between the Advocate for the relevant document provider
and the Inquiry Solicitor as to which parts should be redacted.36
62. A further example is that the Commissioner understands that on 26 May 2015, two witness
statements relating to witnesses who were to be examined on 27 May 2015 had still not been
provided to the Interested Parties. It is further understood that one witness statement was
received on 26 May 2015 at 19:52 but that witness did not ultimately give evidence until 28
May 2015. As for the remaining witness who was examined on 26 May 2015, their witness
statement was not received until 26 May 2015 at 22:18.37
63. Despite the protection purportedly afforded by the DP Protocol, there are instances of sensitive
personal data being published during the Inquiry hearings or on the Inquiry’s website.
Example
A senior member of C4 has watched the enquiry on two occasions; both times a name
was mistakenly un-redacted and was shown on the large screen in the presence of the
public and journalists. On another occasion, a colleague’s name was shown on the large
screen simply because they had printed out the document in question and their name was
not appropriately redacted.38
Example

32
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In April 2015 a document containing the name of an alleged victim was published on the
Inquiry website. The Interested Party who had provided this document to the Inquiry had
proposed redactions in yellow which they considered ought to be made to the document.
Those redactions were apparently ignored/overlooked by the Inquiry and the document
was published on the Inquiry website which contained the name of the alleged victim
together with certain other sensitive data.
The document purportedly remained on the Inquiry website for some hours prior to an
independent third party contacting the Inquiry and advising them of the error.
Despite Eversheds confirming that the error was unforeseen but remedied, this document
remained on the Inquiry website until 13 October 2015 allowing any third party accessing
such documents to remove certain of the redactions.

The document was subsequently

replaced at the insistence of the third party.
Example
There are instances where social care files of individuals (including of those who explicitly
rejected the use of their records by the Inquiry) being uploaded to the Inquiry website39.
The Commissioner remains concerned about the publication of such social care files, albeit
with redactions, and making such available on the World Wide Web, due to their extreme
sensitivity.
Example
One complainant has expressed concerns that the mechanisms in place to protect
individuals granted anonymity are not as robust as they necessarily could be.

For

instance, while an individual sits behind a screen, there is no mechanism to disguise their
voice40.
Example
One complainant has noted that the Inquiry team has prepared redacted documentation
for witnesses which also have a unique cipher number applied to it. During the public
evidence, the witness is purportedly often shown a ciphered document, and told that
number e.g. 123 refers to them. Therefore, anyone within the public gallery knows that
123 = for e.g. Mr Smith. The same document is then shown to Mr Smith when appearing
as an anonymous witness Mr X. This further negates the anonymity protection41.
Inappropriate redaction of documentation and careless disclosure to Interested Parties with access
to Opus Magnum
64. Individuals and organisations are able to apply to the Inquiry for Interested Party status, in
accordance with the General Procedures Protocol42 [Appendix 7].

Those who are granted
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Interested Party status are obliged to adhere to certain obligations as to confidentiality as
follows:
“Confidentiality obligations of Interested Parties
15.

A person (which includes an institution, organisation or body) who is designated as
an Interested Party, and who agrees to such designation, automatically undertakes
to be bound by the following confidentiality provisions in respect of the Inquiry’s
work:
15.1

All material provided to the Interested Party by the Inquiry is confidential
and, in consideration of the provision of that material, the Interested Party
agrees to take all necessary steps to preserve that confidentiality. The
material is provided solely for the purpose of assisting the Interested Party
in assisting the Inquiry and for no other purpose.

15.2

All Interested Parties undertake to the Inquiry not to disclose or pass on to
any

third

party,

other than

to

the

Interested

Parties’ own

legal

representatives, any document, witness statement, or other material
supplied to it by the Inquiry, or any of the information contained within
that material, save with written permission of the Inquiry.
15.3

All material supplied to an Interested Party by the Inquiry must be stored
in a secure place in order to prevent access to it by any person not
authorised by the Inquiry.

15.4

All material and information supplied to an Interested Party by the Inquiry
must be used solely for the purpose of the Inquiry and, at the direction of
the Inquiry, any and all material, and any copies, must be returned to the
Inquiry or destroyed at the Inquiry’s request.

16.

The above confidentiality obligations will continue even when the Inquiry’s work
has finished and/or when a person ceases to be an Interested Party.

17.

Where an Interested Party is an organisation, institution, or other body, every
individual who forms part of that Interested Party, will be subject to the above
confidentiality provisions. An Interested Party, must, on request from the Inquiry,
provide a list of all individuals who have access to the Inquiry material and
therefore are bound by the confidentiality obligations.”

65. The Commissioner understands that the following have been afforded Interested Party Status:
a.

SOJP

b.

Chief Minister’s Department43

43

http://www.jerseycareinquiry.org/Key%20Documents/Applications%20for%20interested%20party%20status%20and%20accr
edited%20lawyers%20for%20Relevant%20departments%20of%20the%20States%20of%20Jersey.pdf
Page 23 of 64

c.

H&SS44

d.

Education, Sport and Culture Department45

e.

The Law Officers’ Department (to include former Attorneys and Solicitors General namely,
William Bailhache, Tim Le Cocq and Sir Michael Birt 46, and Sir Philip Bailhache, Terence
Snowden QC, Stephanie Nicolle QC and Howard Sharp QC47).

f.

The Jersey Care Leavers’ Association

g.

Mr Leonard (Lenny) Harper48

h.

Mr Michael Gradwell49

66. As may be noted in the FAQ section50 to the Inquiry website, the Interested Parties are given
advance access to documents uploaded to Opus Magnum (Magnum) and so that they may
propose to the Inquiry that certain questions are put to a witness:
“Q: What does being an Interested Party mean?
A: Interested Parties will be able to propose to the Inquiry that certain questions be asked
of a witness. These questions would need to be submitted to the Inquiry’s legal team no
later than 48 hours in advance of that witness giving oral evidence. Counsel to the Inquiry
will then consider those questions and put them to the witness if they feel it is appropriate
to do so.
Interested Parties, providing they accept that they must keep anything given to them by
the Inquiry confidential, will have advance access to documents. This is to allow Interested
Parties the opportunity to consider papers in advance of witnesses giving evidence and to
submit questions to Counsel to the Inquiry, if they so wish, in the way described above.
Interested Parties have other roles too, such as the ability to seek permission to make an
opening and / or a closing statement to the Inquiry and they will be entitled to be present
to read the Inquiry’s final report two hours before its publication”.
67. Paragraph 19 of the General Procedures Protocol [Appendix 7] states:
“19.

A person who is designated by the Inquiry as an Interested Party and/or their

Accredited Lawyer will:
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19.1 Be provided with access to a dedicated area of the Inquiry’s Document Management
System for Interested Parties in order to view evidence, as set out below;
19.2 Be entitled to be legally represented in accordance with the Inquiry Protocol: Legal
Representation;
19.3 Be entitled to formally appear at any public hearings;
19.4 Be entitled to submit questions to Inquiry Counsel for consideration by them, via the
Solicitors to the Inquiry, that the Interested Party would want a witness appearing before
the Inquiry to be asked;
19.5 Be entitled to seek permission from the Inquiry to make an opening and/or closing
statement to the Inquiry, in accordance with the Inquiry Protocol: Oral Hearings; and
19.6 Be entitled to be present to read the Inquiry’s finalised report two hours before its
publication.”
68. The Commissioner understands that there have been various instances of careless disclosure
of sensitive personal data to Interested Parties via Magnum due to redaction errors on the part
of the Inquiry.
Examples
a.

2 October 2014: Error in redaction to the statement of Witness 23.

Certain third party

names had been left unredacted by the Inquiry. This was communicated to the Inquiry at
19:08pm on 2 October 2014 and responded to by the Inquiry at 20:12 that same day.
b.

11 December 2014: Error in redaction to the statement of Witness 236.

The witness’

name had been left unredacted by the Inquiry. This was communicated to the Inquiry at
09:28am on 11 December 2014 and responded to by the Inquiry at 13:37pm that same
day. It is noted that the Inquiry had sent notice to all parties of the availability of, inter
alia, that document at 20:38pm on 10 December 2014 and so the witness’ name was
visible for some 17 hours before being appropriately dealt with by the Inquiry.
c.

13 April 2014: Error in redaction to document WD005724. An individual’s name had been
left unredacted by the Inquiry. This was communicated to the Inquiry at 17:30pm on 8
May 2015 and responded to by the Inquiry at 11:15am on 14 May 2015.

d.

16 April 2015: Error in redactions to document WD005327_UR. The name of a rape victim
and their abuser was uploaded to Magnum despite provisional redactions having been
provided by the document provider. This apparently was due to an issue with Magnum
which the Inquiry were not aware of until this issue was raised. There were apparently no
checks in place to counteract this.

e.

November 2014:

Error in redaction to a Witness Statement as uploaded to Magnum

in/about November 2014.

This witness’ statement contained various unproven (and

potentially defamatory) allegations against a number of individuals.

In particular, the
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witness made allegations of sexual harassment against a third party who remained
identifiable from certain other information contained within the statement (although that
individual’s name had been redacted). This was communicated to the Inquiry at 10:33 on
11 November 2015 and responded to by the Inquiry at 17:48 on 12 November 2015. It is
noted that by the time the Inquiry was made aware of the deficiencies of this document, it
had been visible to all Interested Parties via Magnum for approximately some 12 months51.
f.

27 May 2015: Error in redactions to the witness statements of two individuals in respect of
identifying features. This was communicated to the Inquiry at 08:49am on 27 May 2015
and responded to by the Inquiry at 08:58am that same day indicating that they would
review the comments which had been communicated to them and would make
replacements where they saw fit to do so.

At 10:04am later that day, the Inquiry

responded to the effect that certain of the comments had been accepted and further
redactions made.
g.

2 June 2015: Error in redaction to document WS000561. A witness’ name had been left
unredacted by the Inquiry. This was communicated to the Inquiry at 12:11am on 2 June
2015 and responded to by the Inquiry at 17:35 on 4 June 2015

h.

9 June 2015: Error in redaction to the documents folder pertaining to Witness 735 in that
certain documents were available in un-redacted form.

This was communicated to the

Inquiry at 13:39am on 9 June 2015 and responded to by the Inquiry at 15:06 later that
same day confirming that the documents had been hidden from view.
i.

18 June 2015: Error in redaction involving the statement of Witness 168 which had not
been redacted sufficiently in view of applicable reporting restrictions pursuant to the
Criminal Justice (Anonymity in Sexual Offence Cases) (Jersey) Law 2002.

This was

communicated to the Inquiry at 12:55pm on 18 June 2015 and responded to by the
Inquiry at 18:37 on 18 June 2015 indicating that the offending document would be
removed but that it was not possible to do so at that time. The Inquiry responded on 22
June 2015 at 10:51pm indicating that the offending document had been replaced.
j.

30 June 2015: Error in redaction to document WD006633 contained in the documents
bundle for Witness 164 (containing sensitive personal data). The relevant redactions were
applied but due to an error within Magnum, such redactions did not show.

This was

communicated to the Inquiry at 10:43am on 30 June 2015 and responded to by the
Inquiry at 11:09am on 30 June 2015.
k.

4 August 2015: Error in redaction to document WS000624. Witness 246’s name had been
left unredacted in the signature block at the end of their witness statement thus allowing
the anonymous witness to be identified.

This was communicated to the Inquiry at

16:55pm on 4 August 2015 and responded to by the Inquiry at 20:48pm that same day
advising that the document was hidden from view ten minutes after the error was brought
to the Inquiry’s attention. Witness 246’s witness statement was released to all parties at
15:47 and was available in partially unredacted form for over an hour.

51
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We however accept the point you make in relation to someone being able to search
for the citation if they so wished. Therefore, we will apply the additional redactions
proposed” [Appendix 12].
o.

October/November 2015: Error in redaction to a Witness Statement uploaded to Magnum
some several months previously.

The version first uploaded to Magnum (and thus

available to all Interested Parties) referred to unproven allegations of sexual harassment
against a third party who remained identifiable from certain other information contained
within the statement. At some point in late October/November 2015, the earlier version of
this witness’ statement was replaced with a version redacting the name of that third party
against whom allegations had been made.53
69. In respect of those statements referred to at paragraphs 67(e) and 63(m), whilst the Inquiry
responded to the party who pointed out the error indicating that they agreed with the
redactions proposed they did not, in fact, alert any of the other Interested Parties to the fact
that the statements had been further redacted and replaced on Magnum.

It therefore

potentially remains a risk that certain Interested Parties may not be aware that amendments
have been made and that they may not rely on the earlier versions of such documents. The
Commissioner considers that in any circumstances whereby documents have been further
redacted and replaced on Magnum that the Inquiry should take active steps to alert all those
who had access to the previous versions and, in particular, to inform them that they may not
rely on, nor retain, such earlier versions. The Inquiry should also ask for confirmation from
each of the Interested Parties that any earlier versions which have been printed off/stored
have been destroyed and not otherwise duplicated/passed on.
70. In allowing the publication of the names of alleged victims/alleged abusers due to inadequate
redaction, the Commissioner considers that such repeated and significant errors in the
redaction process indicates that the Inquiry’s data handling processes fall short of an
acceptable standard in relation to its procedure for preparing documents for disclosure and the
manner in which such documents are then presented to the public. The Commissioner also
considers that in a small community such as Jersey, inadvertently naming (by reason of
insufficient redaction) those that have not been found guilty of any crime potentially places
such individuals (and their families) at risk of retribution. Further, in allowing the inadvertent
naming of alleged victims (sometimes by reference to historic documents), this has the
potential to cause significant damage and/or distress to those individuals who are linked with
abuse.
Breach of Injunction
71. On 9 December 2015, errors in relation to the redaction of a witness statement became
apparent once that statement was uploaded to Magnum.

In that statement, the witness

referred to civil proceedings which had been held in private, and to which an injunction
preventing

the

naming/identification of certain parties to those proceedings applies.

Notwithstanding the terms of the injunction, the witness statement was insufficiently redacted
and uploaded to Magnum and made available to the Interested Parties.
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communicated to the Inquiry on 9 December 2015 and the Inquiry responded on 10 December
2015 (at 9:36am), confirming that the statement was to be replaced on Magnum with
appropriate redactions in place.
72. The Commissioner considers that the Inquiry paid insufficient regard to the contents of that
statement in that they failed to identify that the contents thereof related to “in private” civil
proceedings nor the injunctions flowing from such proceedings.

The Commissioner

understands that the Inquiry is not able to override the terms of an injunction imposed by the
Royal Court of Jersey.

In releasing injuncted information to the Interested Parties the Inquiry

potentially breached the injunction and put the individuals with the protection of such
injunction at risk.
“Reading through” agreed redactions
73. On 9 June 2015, during the course of live evidence, Counsel to the Inquiry (Mr Sadd) stated:
“…those rectangular blocks that you see there and other that you will see in your
statement are in line with the Inquiry’s protocols vis-à-vis confidentiality and the necessity
as a default position to redact names and to maintain people’s confidentiality where
necessary.

I will probably read through a good amount of the redaction because those

people whose names you mention that have been redacted will be giving evidence in public
and therefore I can name them”.
This is recorded at page 65 line 1 of the transcript for that day 54 and did not draw any
comment from the Inquiry panel.

Counsel then proceeded to refer openly to a third party

throughout the course of that day’s hearing without any protective measures ruling being
made and prior to that individual providing evidence or waiving any right to anonymity.
74. The Commissioner understands that it was only as a result of representations being made to
the Inquiry on 9 June 2015 that the Inquiry agreed that the redactions had been incorrectly
read through by Counsel to the Inquiry and who was then purportedly reminded of the
redaction policy. The transcript of that day’s hearing were then redacted removing the name
of the third party but not apparently until on/about 17 June 2015 by which time the transcript
had been online and visible to the world for some 9 days.
The Inquiry’s use of Twitter
75. It is noted that the Inquiry live tweets during hearings and posts are made to the
www.twitter.com website using the handle @JerseyInquiry55. There is, apparently, no Inquiry
protocol/social media policy dealing with the Inquiry’s use of Twitter and how this impacts on
an individual’s rights under the DPL.
76. The Commissioner notes that certain of the tweets published by the Inquiry (such as referred
to in the example below) purportedly refer to allegations made by certain witnesses within
their witness statements and whose statements were then read into the record by Counsel. It
is not always clear from the wording of the tweets, however, that this is the case.
54
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Example
Certain tweets were published by the Inquiry and which detail allegations made by certain
alleged victims against a former houseparent of Haut de La Garenne (HDLG) i.e.:

REDACTED
REDACTED

[Appendix 7]56
77. Using the above as an example, it is not clear as to whether or not the individual referred to in
the

above

tweet

is

alive/deceased

charged/prosecuted/convicted of any crime.

or

whether

he

was

ever

formally

If that individual is alive then the manner in

which the allegations (which may not be proven) are worded, read as if to insinuate that there
has been some finding of fact against that individual or, indeed, that the allegations against
him have been proven rather than simply recording the fact that certain allegations have been
made by Witness 123 and detailing the nature of those allegations.
78. Great care should be taken by the Inquiry to ensure that the processing of an individual’s data
is relevant, not excessive and that it is fairly and lawfully processed.
79. It is clear that not all tweets (such as referenced above) fairly meet this requirement and great
care should be taken by the Inquiry to distinguish between those things which are allegations
and those which are proven facts.
80. The Commissioner notes that notwithstanding her raising this particular issue with the Inquiry
in her letter dated 17 April 2015, and the Inquiry acknowledging that the tweets were
inappropriate and the relevant individual spoken to, that they remain on the Inquiry’s twitter
feed.

56

The Commissioner has decided to redact this individual’s name, in line with her comments at paragraphs 77-81 of this
report.
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Training and awareness
81. It is incumbent on the Inquiry to ensure that all staff are aware of the Inquiry’s obligations
under the DPL. This is particularly important regarding the Inquiry’s legal counsel who are the
ones receiving and processing vast quantities of data in accordance with the DPL and the
Inquiry’s own policies and Protocols.
82. The conditions for processing are set out in Schedules 2 and 3 to the DPL. Unless a relevant
exemption applies, at least one of the following conditions must be met whenever processing
personal data:
a.

The individual whom the personal data is about has consented to the processing.

b.

The processing is necessary:
i. in relation to a contract which the individual has entered into; or
ii. because the individual has asked for something to be done so they can enter into a
contract.

c.

The processing is necessary because of a legal obligation that applies to the data
controller (except an obligation imposed by a contract).

d.

The processing is necessary to protect the individual’s “vital interests” (in so-called “life or
death” situations).

e.

The processing is necessary for administering justice, or for exercising statutory,
governmental, or other public functions.

f.

The processing is in accordance with the “legitimate interests” condition.

83. If the information is sensitive personal data, at least one of several other conditions must also
be met before the processing can comply with the first data protection principle. These other
conditions are as follows.
a.

The individual whom the sensitive personal data is about has given explicit consent to the
processing.

b.

The processing is necessary so that the data controller can comply with employment law.

c.

The processing is necessary to protect the vital interests of:
i. the individual (in a case where the individual's consent cannot be given or reasonably
obtained), or
ii. another person (in a case where the individual's consent has been unreasonably
withheld).
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d.

The processing is carried out by a not-for-profit organisation and does not involve
disclosing personal data to a third party, unless the individual consents. Extra limitations
apply to this condition.

e.

The individual has deliberately made the information public.

f.

The processing is necessary in relation to legal proceedings; for obtaining legal advice; or
otherwise for establishing, exercising or defending legal rights.

g.

The processing is necessary for administering justice, or for exercising statutory or
governmental functions.

h.

The processing is necessary for medical purposes, and is undertaken by a health
professional or by someone who is subject to an equivalent duty of confidentiality.

i.

The processing is necessary for monitoring equality of opportunity, and is carried out with
appropriate safeguards for the rights of individuals.

Identified Deficiencies
84. The Eversheds Email sought guidance from the Commissioner in respect of certain social
services records which have been obtained by the Inquiry pursuant to summons. In particular,
they sought advice as to i) the manner in which such data should be redacted and ii) whether
(and if so to what extent) third party data can be provided to those alleged abusers in the next
phase of the Inquiry proceedings57.
85. The questions posed by Eversheds demonstrate a distinct lack of understanding as to the
manner in which documents may be redacted in accordance with the terms of the DPL and the
Commissioner notes that at her meeting with the Inquiry on 7 May 2015 Eversheds asked for
the Commissioner to review certain documents and the redactions which had been proposed
as a “perfect example”.
86. The DPL is perfectly clear regarding the manner in which third party data must be dealt with:
“(7)

If a data controller cannot comply with the request without disclosing information

relating to another individual who can be identified from that information, the controller is
not obliged to comply with the request unless –
(a)

the other individual has consented to the disclosure of the information to the

person making the request; or
(b)

it is reasonable in all the circumstances to comply with the request without

the consent of the other individual.
(8)

In paragraph (7), the reference to information relating to another individual includes

a reference to information identifying that individual as the source of the information
sought in the request.
57

Which began on 26 May 2015.
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(9)

Paragraph (7) is not to be construed as excusing a data controller from

communicating so much of the information sought in the request as can be communicated
without disclosing the identity of the other individual concerned, whether by the omission
of names or other identifying particulars or otherwise.
(10) In determining for the purposes of paragraph (7)(b) whether it is reasonable in all
the circumstances to comply with the request without the consent of the other individual
concerned, regard shall be had, in particular, to –
(a)

any duty of confidentiality owed to the other individual;

(b)

any steps taken by the data controller to seek the consent of the other

individual;
(c)

whether the other individual is capable of giving consent; and

(d)

any express refusal of consent by the other individual.”

87. The extent of any redaction proposed entirely relates to the document itself and every
document will be different. It is for the Inquiry to be satisfied that once the redaction process
is complete that the third party should not be identifiable, taking into account any other
information which, in the reasonable belief of the Inquiry, is likely to be in (or to come into)
the possession of the data subject.
88. The Commissioner considers that the questions posed in the Eversheds Email clearly indicate
that the Inquiry/Eversheds lack sufficient understanding of the Inquiry’s obligations pursuant
to the terms of the DPL and that this, in turn, impacts on the Inquiry’s ability to lawful process
an individual’s data in accordance with the Law.
89. The Commissioner is aware that the Inquiry, whilst notified as a data controller, has sought to
respond to subject access requests (DSARs) made to them by individuals, pursuant to Article
7 of the DPL but that the Inquiry apparently failed to appreciate the difference between the
Inquiry’s standard redaction protocol such as it relates to the Inquiry’s obligations under the
DPL.
Example
On 18 May 2015, the Inquiry wrote to one of the document providers58 informing that
provider of the intended disclosure of copies of that provider’s records to a witness to the
Inquiry and asking the provider to review the Inquiry team’s proposed redactions.

The

provider wrote to the Inquiry indicating that they had very serious concerns regarding the
proposed redactions and indicating that they did not consider that it was appropriate for
the Inquiry to respond to DSARs and that such should be referred to the provider.

In

particular, the provider would, when responding to DSARs and because of the sensitivity of
the documentation, meeting with the individual in order to answer any specific questions
which would not be done by the Inquiry.

58
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The provider also had concerns regarding the redactions proposed by the Inquiry and
identified the following deficiencies:
1. The Inquiry proposed to release information pertaining to the individual’s family
members and was minded to release information regarding the individual’s siblings. That
third party information was the personal data of the sibling and not the individual and so
should not be disclosed.
2. Certain documents had been “over-redacted” in that whilst they were case histories
relating to the individual, the Inquiry had then gone on to redact the individual’s personal
details i.e. the school they attended, date of birth and address.
The provider considered that the Inquiry had applied the standard redaction approach in
line with the Inquiry protocol, but which was not in line with the DPL and namely, whether
the data for release was actually the personal data of the individuals making the DSAR.
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Records Management (manual and electronic)
The DPL
90. The relevant provision of the DPL is the Seventh Data Protection Principle which provides, at
Part I of Schedule 1 to the DPL, that:
“Appropriate technical and organisational measures shall be taken against unauthorised or
unlawful processing of personal data and against accidental loss or destruction of, or
damage to, personal data”.
91. Paragraph 9 at Part II of Schedule 1 to the DPL provides that:
“the measures shall ensure, having regard to the state of technological development and
the cost of implementing any measures, a level of security appropriate to –
(a) the harm that might result from such unauthorized or unlawful processing of,
or accidental loss, destruction or damage to, the personal data; and
(b) the nature of the personal data to be protected”.
92. The Commissioner considers that there are flaws in the technical and organisational measures
apparently put in place by the Inquiry to safely deal with personal data.
Measures put in place by the Inquiry
93. In States’ Report (R.8/2011 dated 1 February 201159 (Appendix 10)) reference was made as
follows to the Inquiry having a dedicated DP Officer:
“Document Management
Document management will be required to handle the collection of documents, sort/order
them and ensure their safekeeping. A dedicated Document Manager will be the point of
contact with those who may have documents and will ensure that a disclosure schedule is
signed off and will deal with continuing disclosure. The Document Manager will also be the
Data Protection Officer for the inquiry”.
94. The DP Protocol sets out how the Inquiry will treat information received by it, in the following
way:
“1. The Inquiry is committed to ensuring any personal data will be dealt with in accordance
with the Data Protection (Jersey) Law 2005.
2. The Inquiry will collate and generate a large amount of information during its work. This
information

will

include

personal

data

and

sensitive

personal

data.

There

will

understandably be concerns about how this information is to be used. This protocol
therefore sets out:
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2.1 How the Inquiry will treat information disclosed to it;
2.2 The extent to which this information will be published;
2.3 The limited circumstances under which information may be passed on to third
parties; and
2.4 The procedures that the Inquiry will follow in obscuring information from
documents, known as the ‘redaction’ process.
How the Inquiry will treat information received
3. All documents received by the Inquiry will only be accessed by members of the Inquiry
Panel and Inquiry Legal Team (which consists of Solicitors to the Inquiry and Counsel to
the Inquiry) until material is released in accordance with paragraph 6.
4. In broad terms the evidence the Inquiry expects to receive during the course of its work
will fall into one of the following categories:
4.1 Documents provided to the Inquiry by any individual, institution, organisation or
body;
4.2 Witness statements;
4.3 Evidence given by witnesses at oral hearings; and
4.4 Evidence that the Inquiry obtains through its own research or efforts, and from
whatever source it considers necessary”.
Identified Deficiencies
95. The Commissioner is unaware of the Inquiry putting in place any DP Officer. It is presumed
that control of document management for the Inquiry lies with Messrs. Eversheds as solicitors
to the Inquiry.
Example
Concerns have been raised by C2, C3 and C4 regarding the Inquiry’s use of court documents.
For example it has uploaded liability reports for a case currently involved in live proceedings to
all Interested Parties, contrary to a court order, and has also uploaded Probation Social
Enquiry reports60.
96. The DP Protocol fails to deal adequately or at all with data security.

60
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Security of Personal Data
97. Fundamental to the Inquiry’s handling of personal information is the requirement to adhere to
the Seventh Principle.
98. The Seventh Principle states that “Personal information must be secure” and thus requires the
Inquiry to have in place appropriate technical and organisational measures to secure the
personal information it will be handling, receiving and sharing. The seventh principle means
that the Inquiry must have appropriate security to prevent personal data it holds being
accidentally or deliberately compromised. This includes by physical and technical means.
The Inquiry Protocols
99. The DP Protocol states at paragraph 19 thereof that documents will be received by the Inquiry
on a confidential basis, and that such documents will not be referred to or released to
Interested Parties until redactions are agreed with the evidence provider. This is designed to
ensure that any personal information of individuals referred to in the documents concerned will
be adequately obscured so as to provide security to those individuals, whether a victim or an
alleged abuser.
100.

The Evidence Protocol sets out, at paragraphs 15-21 thereof, the manner in which the

Inquiry obtain evidence from a witness and, in particular, as follows:
“18.

If the Solicitors to the Inquiry prepare a draft witness statement for a witness

following interview, a copy of the draft witness statement will be sent to the witness who
may add to, alter or amend the statement before approving its contents and signing the
statement.

The witness however will not be entitled to materially change fundamental

elements of their account given to the Solicitors to the Inquiry at interview. The statement
will become evidence to the Inquiry.
19.

In the event that a witness fails to return an approved and signed copy of their

statement within five working days, or refuses to sign the statement without good reason,
the Inquiry may release to Interested Parties and their Accredited Lawyers, a copy of the
unsigned and unapproved statement.

The unsigned and unapproved statement will

become evidence to the Inquiry.
20.

Witness

statements

should

be

sent

electronically

to

the

secure

email

at

info@jerseycareinquiry.org, or sent by post to the Independent Jersey Care Inquiry, PO
Box 551, St Helier, Jersey, JE4 8XN, Channel Islands…” [Appendix 6]
101.

None of the other Inquiry Protocols set out, in any detail, the manner in which data is to

be transferred between Jersey and the UK.
Identified Deficiencies
102.

The Commissioner is aware of potentially unsatisfactory data handling practices exhibited

by the Inquiry in that:
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a.

An individual spent two days with an Eversheds employee in Jersey providing a proof of
evidence;

b.

The Eversheds employee took away from the Island the hard copy notes they had made in
that interview; and

c.

The Eversheds employee subsequently left the employment of Eversheds and those
original notes could not be located.

d.
103.

The witness had to be recalled to provide a further proof of evidence.
It is noted that Schedule 1, Part II of the DPL states that ‘The data controller shall take

reasonable steps to ensure the reliability of any employees of the data controller who have
access to the personal data.’
104.

In addition, the Commissioner is aware that the draft witness statement of Mr Leonard

Harper was purportedly sent out by the Inquiry using standard post, rather than by recorded
delivery or courier. In an article from the BBC website dated 9 October 201461, it is reported
that:
“…Officials sent him his 200-page confidential statement to sign, but he said it appeared to
have been opened and was not sent by recorded delivery…
He said that the post office in the UK had resealed the package in a plastic bag because it
had been damaged and inserted a letter of apology for the condition.
Mr Harper said: “There are details of alleged abusers, there are details of many victims
and what victims were saying happened to them.
There are details of allegations of corrupt behaviour by officials in Jersey and many other
details of a sensitive nature.
It could cause a lot of distress to a lot of people.
My main concern obviously would be the victims who gave accounts of what had happened
to them in confidence at that time.”
The Inquiry said it could not comment further at this stage” [Appendix 13].
105.

In a further BBC report62 dated 11 October 2014, a link is provided to a statement issued

by the Inquiry on 9 October 201463 which states as follows:
“There has been no security breach over mail sent by the Inquiry.
Here is its statement.
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“The Inquiry is in contact with a wide range of witnesses, some of whom are on the island
and some are not. Much of our contact with witnesses is by telephone or electronic, but
sometimes it is necessary to send documentation through the post, particularly to
witnesses who are not on the island.

The Inquiry has deliberately chosen not to draw

attention to post, which is sent in plain, non-branded envelopes or plastic document bags
in the normal post. The Inquiry by necessity has to use the postal service on the island.
The Inquiry views with concern the reports from Mr Harper that his private mail has
possibly been tampered with and has been in contact with Mr Harper” [Appendix 14].
106.

The Inquiry published on its Twitter account similar words to that effect:

107.

On 10 October 2014, the Inquiry published on its Twitter account, the following tweets

referring to a purported breach by a journalist:
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108.

On 14 October 201464, the Inquiry made a statement during the course of that day’s

hearing as follows:
“THE CHAIR: Before we do that, Mr Sadd, a matter has occurred over the weekend and I
wish to say this: that the Inquiry is considering an alleged serious breach of privacy by
which a journalist released into the public domain confidential witness information. We will
not be responding to any questions at this stage until that is concluded” [Appendix 15].
109.

In respect of both of the examples cited above, the Commissioner is concerned that the

Inquiry has apparently allowed hard copy documentation to be transmitted insecurely between
Jersey and the UK.
110.

The Commissioner is also concerned that the Inquiry appears to lack appropriate

organisational measures against the accidental loss of personal data.

Such measures might

have included:

64

a.

Centralised storage of hard copy notes/proofs of evidence in Jersey;

b.

Usage procedures/log;

http://www.jerseycareinquiry.org/Transcripts/JER%20INQ%20-%20Day%2024%20Final.pdf
Page 40 of 64

111.

c.

Secure storage of master copies; and

d.

Regular training in relation to reporting procedures following a security breach.
The Commissioner considers that the apparent loss of hardcopy notes by Eversheds is

potentially very serious because it highlights that there appears to be a lack of appropriate
security measures in place for the transmission off-island of hard copy documentation.
112.

The Commissioner also considers that the transmission of draft witness statements to

witnesses in the UK (and elsewhere) by standard post, rather than by recorded delivery or
courier, is inappropriate in the circumstances.

For example, Mr Harper’s draft witness

statement purportedly contained the unredacted information of a number of potential victims
and alleged abusers which may have been read by a third party.
113.

The Commissioner considers that contraventions of this kind are likely to cause substantial

damage or distress. The failure to take appropriate organisational measures is likely to cause
substantial distress to any witness who may know or suspect that their confidential and
sensitive personal data has been lost and/or potentially been found/disclosed to a recipient
who has no right to see that information. Further, that witness is likely to be distressed by
justifiable concerns that their data may be disseminated even if those concerns do not actually
materialise.
114.

The Commissioner considers that the Inquiry knew or ought to have known that there was

a risk that this type of contravention might occur and that such a contravention would be of a
kind likely to cause substantial damage or substantial distress. The Commissioner considers
that the Inquiry appears to lack appropriate procedures which would prevent this type of
contravention and there is no reference at all, in any of the Inquiry documentation, regarding
proper data security.
115.

The Commissioner also considers that the loss of the hardcopy notes/such being

intercepted by unrelated third parties had the potential to interfere with the Inquiry process.
116.

The likelihood of distress in these circumstances is self-evident. The individuals whose

personal data was put at risk of unauthorised access and further dissemination would be likely
to have suffered worry and anxiety on account of the risk that their data would come into the
possession of unauthorised individuals. While there is no evidence (as far as the Commissioner
is aware) that damage has been caused there was a significant risk that it could have been.
117.

In particular the Inquiry and or Eversheds needs to be able to better account for the safe

storage, handling and destruction of such data given that it appears to be dispersed to a large
number of people across a potentially wide geographic area and transmitted between Jersey
and the UK.
118.

The Commissioner is also aware of a certain issue regarding unsatisfactory redaction and,

in particular, that pertaining to the day 67 documents (the Day 67 Documents)65.

On 16

April 2015, it became apparent during the course of that day’s hearing that certain of the
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supporting documents which had been disclosed to the Interested Parties (and subsequently
uploaded to the Inquiry website) had “lost” the yellow redaction provided by one of the
document providers66 exposing the names of various individuals.

The Commissioner

understands that representatives from C10 raised their concerns with Eversheds later that day
requesting an explanation as to how such sensitive information had lost its redaction.
119.

Following on from that incident, Eversheds responded to C10 indicating that the reason

that those redactions had been lost was due to a technical (and unforeseen) issue but that
such had been resolved and would not happen again. Whilst the date of Eversheds response is
not entirely clear, it appears from the Inquiry website that the link to the Day 67 Documents
was last modified on 6 May 2015.
120.

On 13 October 2015, it became apparent that, in fact, the redaction issue regarding the

day 67 documents was not resolved and that anyone downloading those documents from the
Inquiry website was able to remove those electronic yellow highlights exposing the names of
certain individuals who were said to be the victims of childhood sexual abuse.

The

Commissioner wrote (via Counsel) to the Inquiry (at 15:15pm that same day) [Appendix 12]
asking for the offending documents to be removed from their website and the Inquiry complied
immediately with that request. Eversheds responded substantively to the issue regarding the
Day 67 Documents on 19 October 2015 [Appendix 12] with an explanation as to how such a
problem had arisen. In particular Eversheds commented that:
“The issue in April only related to circumstances where redline boxes abutted the opaque
yellow boxes. The remaining opaque yellow boxes remained in situ and acted as a form of
redaction, albeit that the boxes were yellow rather than black.

As a result of this

understanding, document WD005327 was not flattened in April (as per Opus’ solution
above) as the Inquiry believed that the redactions required had all been made and were
not aware that the yellow opaque boxes which still remained in the document posed a
further (but different) problem. This meant that the document was ‘over-redacted’ – i.e.
that the yellow opaque boxes were covering up information which the team may not
actually have redacted. It was thought that there was no risk as these words were hidden
by the opaque boxes and could not be edited by anyone else”.
121.
in

It was noted, however, that a link to those documents still appeared if conducting a search
Google

and

the

link

directs

users

to

https://ijci-

public.sharepoint.com/_forms/default.aspx?apr=1&wa=wsignin1.0 and this was communicated
to the Inquiry by letter from the Commissioner dated 20 October 2015 [Appendix 12].
122.

Whilst it is acknowledged by the Commissioner that the issues raised by a document

provider67 in April 2015 were slightly different to those raised by the Commissioner in October
2015, the Commissioner considers that it is extremely surprising that the entirety of that
document was not checked for other issues and particularly once it was uploaded to the
Inquiry website. The Commissioner is not satisfied with Eversheds’ response that “…neither
the Inquiry nor Opus were aware that documents could be exported by the Interested Parties
and edited…Similarly, the Inquiry was not aware that documents could be downloaded from
66
67
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the Website and edited in Adobe Acrobat. As far as the Inquiry was concerned, the website
only contained an ‘image’ of a document, rather than the document itself which is contained on
Magnum…” It is clear that the redactions which were capable of being removed allowed the
sensitive personal data of third parties whom should have been afforded protection under the
Inquiry’s own Protocol and the DPL to be revealed to the world and in so doing identifies those
parties as having been involved in child sexual abuse. The Commissioner considers that it was
(and remains) the duty of the Inquiry to ensure that they have adequate procedures in place
ensure that documents which are available to the world at large are secure and, in particular,
that they maintain the privacy rights of data subjects.
123.

In particular, the Commissioner considers that when the first issue was highlighted to the

Inquiry in April 2015 that the Inquiry should have made certain that when such documents
were re-published on the Inquiry website they were compliant with the DPL and steps should
have been taken to check the entirety of the Day 67 Documentation for errors.

The

Commissioner has requested an explanation from Eversheds as to how this very serious
breach was allowed to continue for some 6 months notwithstanding the representations made
by Eversheds previously that the error had been rectified.
124.

The Commissioner, in light of this very serious matter, also took steps to have each day’s

documents (such as have been uploaded to the Inquiry website) manually reviewed to
ascertain whether or not there were any further problematic documents. Certain issues were
identified and the Commissioner wrote to the Inquiry on 20 October 2015 [Appendix 12] in
this regard.
125.

Numerous documents have been disclosed to the Inquiry which contain the most

confidential and sensitive personal data on children formerly in the care of the States of Jersey
and their families. Provisional redactions supplied by the relevant document provider sought
to protect the identities of child victims of sexual abuse and it is inconceivable that
notwithstanding the confirmations provided by Eversheds that the initial error had been
rectified the Inquiry purportedly failed to realise that such defects had not, in fact, been
remedied. This is all the more astonishing in light of the fact that Eversheds liaised with the
document provider on this very point and, in particular, the extremely sensitive nature of
these records and the need to process the same with the utmost sensitivity, caution and in
accordance with the DPL (and indeed the Inquiry’s own Protocol).
126.

The Commissioner considers the uploading of such very sensitive documentation shows a

lack of appropriate technical knowledge on the part of the Inquiry and a failure to ensure that
the measures they have put in place to deal with the data supplied are adequate, safe, and not
capable of being breached. In light of such concerns, the Commissioner wrote to the Inquiry
on 20 November 2015:
“I write further to your letter dated 18 November 2015 in respect of the Day 67
documents.
At page 2, paragraph 1 of that letter I note your comments that “The Inquiry did rectify
these issues with the Day 67 documents of which it was aware back in April 2015; these
issues were immediately actioned. The document was also checked once uploaded to the
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website and the data in question was obscured by the yellow opaque boxes. The Inquiry
also took steps to ensure that the same issue did not happen again” (emphasis supplied)
Please confirm:
1. Who checked the Day 67 documents once they were uploaded to the Inquiry website;
2. Whether the entirety of the Day 67 documents were checked (rather than simply the
part relation to the issue identified in April 2015);
3. What checks were actually performed i.e. was the document checked for errors as if
being accessed by a member of the public with access to Adobe Reader; and finally
4. What checks are made once documentation is uploaded to the Inquiry website. Are all
items manually reviewed to ensure that the redactions are correct and the document free
of errors? If such checks are performed, who performs that check?”
127.

The Inquiry responded to that letter as follows [Appendix 12]:
“1. The Day 67 documents which contained the yellow opaque boxed was rectified and
was checked again by a member of the redaction team when they were uploaded to the
Inquiry website.
2.

The entirety of the relevant document was reviewed when uploaded to the Inquiry

website to ensure that there were not red boxes visible and no names revealed which
should have been redacted in accordance with the Inquiry’s Protocols, with specific
attention being paid to the issues identified in April 2015.

The entirety of the Day 67

documents were not re-checked (see point 4 below).
3. As stated in our letters of 19 October and 18 November 2015 nobody within the Inquiry
team nor Opus envisaged that the documents were capable of such manipulation therefore
the document was not checked to the extent of being downloaded from the website and
tested within Adobe Reader to see if the redactions could be deleted.
4. As explained in our previous correspondence the process has changed over the course
of the Inquiry.

The initial process provided for documents to be reviewed twice by the

Inquiry’s redaction team: R1 review was conducted by a junior member of the team, with
R2 being conducted by a more senior member of the team therefore being forwarded to
the document provider for comment. The process was subsequently reduced by the Panel
to remove the two internal lines of review.

This was a decision based on budget and

proportionality as it was felt that this was a duplication of work since the document
provider would also be reviewing the documents and the proposed redactions before they
were used in the hearing room and uploaded to the Inquiry’s website.
As you are aware from the correspondence exchanged earlier in the year, we sought your
views on the process when it was changed. It was accepted by the Inquiry that ideally the
two lines of review should continue but this was not possible for the reasons outlined
above and discussed earlier this year.
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For the avoidance of doubt, the current process is that the documents are reacted by the
Inquiry team and sent to the document provider for comment. The document provider has
five days to review the redactions and upon agreement of the redactions with the
document provider the documents are used in the hearing room and subsequently
uploaded to the Inquiry website. No further checks are carried out once the documents
are uploaded.
This matter has been discussed with the Chair. The Chair is satisfied that there was no
further action that could have been taken by the team in the circumstances and that the
current processes are sufficient…” (emphasis supplied).
The naming of alleged abusers
128.

Certain individuals who may have been the subject of police inquiries at various times but

against whom no charges were brought/arrests made (such cases clearly, for whatever reason,
not having passed the evidential threshold for prosecution) are being routinely named by the
Inquiry notwithstanding the fact that they are still alive and where the specific information
referred to in the Inquiry was not previously in the public domain.
129.

Whilst it is noted that the Inquiry ruled that

“under the Data Protection, Freedom of

Information and Redaction Protocol, information that is already in the public domain will not be
redacted and names of individuals that are in the public domain will not be redacted. “In the
Public Domain” is information realistically accessible to the general public that has been
published in regulated media – newspapers (printed or online)/radio and TV broadcast”68 it is
arguable that individuals are being named, who properly ought not to be. The Commissioner
is not aware of any policy/guidance notes made by the Inquiry which explain who and by
whom a decision is taken to publish the name of certain individuals but not others.
130.

It has been submitted that the “Public Domain” should be afforded a broader

interpretation by the Inquiry, in that it should not be limited to insular media, particularly
when the Island has access to all mainstream UK public and commercial broadcasters, and
given the worldwide publicity the events giving rise to the Inquiry received. However, such a
submission can be seen as stripping away the safeguards afforded to individuals with a role to
play in the Inquiry. It must be remembered that the Inquiry is not a trial, and the difficulty
with naming individuals in respect of allegations which have not been proved is that there is a
very good chance that such individuals will not be in a position to defend themselves or their
reputations.
Example
An individual69 made an application for protective measures in early 2015 [Appendix 16]
under paragraph 1.1.4 of the Protective Measures Protocol.

The individual’s application

was refused for the reasons set out in the Inquiry Ruling and on the basis that the panel
was satisfied that allegations of physical abuse made against that individual were in the
“public domain”, such as defined by the Inquiry in a ruling on 24 October 2014.

68
69

This

http://www.jerseycareinquiry.org/Transcripts/JER%20INQ%20%20-%20Day%2028%20Ruling.pdf
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finding was apparently on the basis that allegations purportedly originally aired in a
television broadcast in 2010 by a member of the regulated media remained accessible
online and that the information remained realistically accessible to the general public.
The report relied on by the Inquiry has, in fact, been removed from the regulated media
website and is only available via a social media website. The report had also been clearly
edited from that as originally broadcast.
The Inquiry’s rationale for not granting that individual protective measures are unclear.
131.

The naming of alleged abusers and the recitation of in depth allegations by alleged victims

(the details of which are then published on the Internet) appears to demonstrate an
inconsistent approach being taken by the Inquiry in such matters and, in particular, that
alleged abusers are being treated in a manner which is inconsistent with that of the alleged
victims (who, generally speaking, enjoy blanket anonymity).
132.

The DPL treats all individuals equally unless, of course, certain exemptions are deemed to

apply and in such circumstances the burden is on the data controller to show which exemption
applies, and why.
Inadequate protection afforded to the personal data of victims/administrative errors in public
hearings
133.

Certain administrative errors have been made in public hearings regarding the personal

data of victims.
Example
Certain documentation pertaining to an alleged victim was projected onto a screen during
the course of public hearings that it bore, in handwriting, the name of that victim in the
top corner of the document (notwithstanding the fact that the victim benefits from
anonymity).
The document apparently remained on view for a significant length of time and also
notwithstanding that the rest of the document had been appropriately redacted.
Example
The Commissioner understands that the Inquiry does not always provide the 5 days’ notice
that particular document is going to be used in proceedings that it is required to do under
paragraph 22.3 of the DP Protocol and this has given rise to significant failings in the
redaction process which cannot be timeously address by the document providers.70
Example
As by failing to operate within its own protocols in respect of the timeous disclosure of
documents we are given little or no notice that the Inquiry is going to use particular
70
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documents, so we are concerned that redaction problems only become apparent after a
breach may have been committed.71
Example
The Inquiry’s rate of what we consider to be inappropriate disclosure of personal data
appears to be unreasonably high and even when they have been identified by third parties,
issues have not been remediated with due expediency.72
134.

This demonstrates that the Inquiry’s procedures fell short in relation to its procedure for

preparing documents for disclosure.

71
72
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PROPOSITION
THE STATES are asked to decide whether they are of opinion −
(a)

to agree that a Committee of Inquiry should be established in
accordance with Standing Order 146 to enquire into a definite matter
of public importance, namely historical child abuse in Jersey; and that
the Committee should be comprised of a senior legally qualified
Chairman of significant standing from outside Jersey and 2 other
members from outside the Island with suitable skills and experience;

(b)

to approve the Terms of Reference for the Committee of Inquiry (as
set out in Appendix 1 to the Report of the Council of Ministers dated
5th November 2012);

(c)

to agree that the Chairman should be selected by a Panel comprising
the Greffier of the States and 2 independent persons from the United
Kingdom, with the selection process being overseen by the Jersey
Appointments Commission;

(d)

to agree that the 2 members of the Committee should be selected by a
Panel comprising the proposed Chairman, the Greffier of the States
and 2 independent persons from the United Kingdom, with the
selection process being overseen by the Jersey Appointments
Commission;

(e)

to agree that the proposed Chairman should be requested to
recommend any final changes to the Terms of Reference for the
Committee of Inquiry referred to in paragraph (b) above for approval
by the Assembly, and also to set out the proposed process for
conducting the Inquiry having consulted with interested parties where
necessary;

(f)

to request the Chief Minister to bring forward to the States the
necessary proposition relating to the appointment of the Chairman and
members and, if necessary, to the approval by the States of the final
Terms of Reference if changes have been recommended by the
proposed Chairman;

(g)

to agree that the Committee of Inquiry should be requested to
complete its work within 12 months of commencing the Inquiry.

COUNCIL OF MINISTERS
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REPORT
Historical Child Abuse: Establishment of Committee of Inquiry
Background
This proposition, seeking the establishment of a Committee of Inquiry into Historical
Child Abuse in Jersey, reflects both the belief of the Council of Ministers that this
course of action is the correct one for the whole community and that it is the will of
the States, following the approval of P.19/2011 (Appendix 2). The Council of
Ministers also believes that it is in keeping with the intention of this proposition to
reiterate the apology made on 6th December 2010 by former Chief Minister,
Senator T.A. Le Sueur –
“On behalf of the Island’s government, I acknowledge that the care system
that operated historically in the Island of Jersey failed some children in the
States’ residential care in a serious way. Such abuse has been confirmed by
the criminal cases that have been before Jersey’s courts. To all those who
suffered abuse, whether confirmed by criminal conviction or not, the Island’s
government offers its unreserved apology.”
In making that apology, the States of Jersey acknowledged failings in the Island’s
historical residential care system and, as a consequence, the Council of Ministers
agreed the details of a Historic Abuse Redress Scheme for those who were in the
States of Jersey’s full-time residential care between 9th May 1945 and 31st December
1994. Detailed discussions with claimants’ lawyers concluded that individuals
concerned would prefer to settle matters, if possible, outside of public and adversarial
court proceedings. Under the Scheme, which began in April 2012, claimants provide
the relevant details and Mourant Ozannes (the Scheme lawyers) assess each claim.
They will then determine whether the claim can be admitted into the Scheme, and
assess the amount to be paid within agreed financial bands. Those bands have been
arrived at following advice from expert UK counsel and feedback from specialist
lawyers acting for claimants. All claims for financial redress were to be received by
the States of Jersey’s legal advisers by 30th September 2012. Late claims would be
considered by the Council of Ministers on a case-by-case basis.
Since 2008 there have been a number of independent reports relating to Children’s
Services. These have included –
•
•
•
•
•
•
•
•

Williamson Report: An Inquiry into Child Protection in Jersey – June 2008
The Howard League for Penal Reform – Jersey Review: November 2008
Williamson Report: Implementation Plan – January 2009
Health, Social Security and Housing Scrutiny Panel Review – July 2009
Report by the European Committee for the Prevention of Torture or Inhuman
or Degrading Treatment or Punishment – July 2010
Youth Justice in Jersey: Options for Change – August 2010
Action for Children – Review of Services for Children and Young People with
Complex and Additional Needs – September 2012
Voice of the Child Report – July 2012.
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The recommendations and actions contained in these reports are reported to the
Children’s Policy Group on a quarterly basis and are contained in the Health and
Social Services Department’s Service Improvement Plan. Since the approval of this
Plan by the Children’s Policy Group at the end of 2011, significant progress has been
made in implementing many of the recommendations.
A Committee of Inquiry
Public Inquiries are generally established to investigate specific and often
controversial events that have given rise to public concern and are followed by calls
for a ‘full and public inquiry’. The common factor in every Public Inquiry is the
pressing public concern that something has happened that must be investigated openly
and fairly by a body that is independent of the problem. In Jersey, the first test for a
Committee of Inquiry, as set out in Standing Orders, is that it must be about a ‘definite
matter of public interest’.
In general, there are 6 main objectives of a public inquiry –
(1) Establishing the facts – providing a full and fair account of what
happened.
(2) Learning from events – distilling lessons and preventing their recurrence
through changing practice.
(3) Therapeutic exposure – providing an opportunity for reconciliation and
resolution between different parties.
(4) Reassurance – rebuilding public confidence in whatever service or issue
has been the subject of the inquiry.
(5) Accountability – holding people and organisations to account, sometimes
indirectly contributing to the assignment of blame and mechanisms for
retribution.
(6) Transparency – demonstrating that ‘something has been done’ or
transparency in government.
A full Committee of Inquiry is a significant undertaking which will require the
appointment of individuals of sufficient stature and experience to act impartially and
judicially in order to safeguard the interests of all involved. Experience of other
Inquiries, such as that of the Ireland Commission, is that many of those who wish to
engage with it, whether as witnesses, those named by witnesses or other organisations
would require legal support. This would be in addition to the legal support provided to
the Inquiry team itself. All legal representation would be paid for by the States.
The framework for a Committee of Inquiry
The previous Council of Ministers commissioned Verita to seek the views of
interested parties about the purpose, manner and conduct of a Committee of Inquiry, to
propose Terms of Reference, to forecast likely costs, and to make a written report with
recommendations. The key tasks were to –
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• seek the views of interested parties about the purpose, manner and conduct of
the intervention/inquiry;
• research the various options, including restorative justice, in order to be able
to advise the Council of Ministers and the States Assembly;
• propose Terms of Reference for the intervention/inquiry building on those
resulting from the debate over P.19/2011;
• suggest ways of conducting the intervention/inquiry taking account of
previous undertakings and current views;
• model costs of the options – so that Ministers and other States Members
understand what they are committing to spend;
• set out the practical implications arising from the decisions they take
e.g. appointment of Chairman, Panel, recovery of documentation, etc.;
• set out a timetable
intervention/inquiry.

for

the

commissioning

and conduct

of

an

This report was considered by the former Council of Ministers in 2011, subsequently
published and is attached as Appendix 3.
In view of the passage of time since Verita’s initial work, the Chief Minister requested
that Mr. Andrew Williamson, a specialist in childcare services, review both the Terms
of Reference and the recommendations of the Verita report. This review is attached as
Appendix 4.
These 2 reports raised a number of issues which the Council of Ministers considered
in preparing this final Proposition and Report for presentation to the States for
approval. These included the following issues, which are dealt with, in turn, below –
•
•
•

the Terms of Reference;
the composition of the Committee;
the process for gaining States approval.

•

Terms of Reference

The Verita report provided draft terms of reference for a Committee of Inquiry (see
Appendix 1 of the Verita report).
Following due consideration of the issues raised, the Verita recommendations have
been used as the foundation for Terms of Reference, which answer the central purpose
for establishing this Committee of Inquiry, namely to provide a trusted forum in which
all witnesses can share their experiences, allow for a healing process to begin and for a
shared understanding of the lessons which need to be learned from our past.
These are provided in Appendix 1 to this Report.
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•

Composition of Committee

The Council of Ministers recommends that the Chairman should be independent of
Jersey and of all interested parties and should have a legal/judicial background. In
order to ensure that the recruitment process is handled in an independent manner, it is
proposed that the selection Panel should be comprised of the Greffier of the States and
2 independent persons with appropriate experience from the United Kingdom. It is
further recommended that the Jersey Appointments Commission should oversee the
appointment process of the Chairman. The Greffier has indicated his willingness to
undertake this role if requested to do so by the States, and has suggested that he would
seek to select one independent panellist with experience in dealing with public
inquiries of this nature, and one with experience in working alongside victims of
abuse, to form the Panel.
It is also recommended that the Chairman should be supported by one or 2 panellists,
also recruited from outside Jersey, with at least one lay member from an island
community, and that one panellist should have childcare experience.
•

Process for gaining States approval

The Council of Ministers asks the States to approve the establishment of a Committee
of Inquiry, a set of Terms of Reference and a process of recruitment for the Chairman
and members. Following appropriate consultation, the proposed Chairman would then
recommend any changes he/she deemed to be appropriate to the Terms of Reference.
A further Proposition and Report would then be presented to the States to approve –
(i) any changes to the Terms of Reference recommended by the proposed
Chairman; and
(ii) the appointment of the Chairman and the 2 Committee members.
Financial and manpower implications
The Council of Ministers recognises that this Inquiry will be complex and will need
administrative support as outlined in the Verita report. The estimated known and
quantifiable costs of the Inquiry are put at some £2.04 million and are considered in
detail in section 2.12 – 2.15 and Appendix 3 of the Verita report. Andrew Williamson
considers these to be a fair reflection of the costs involved.
However, it should be borne in mind that this estimate does not include the legal fees,
which could be significant. These may be incurred under legal advice for the Panel,
legal costs of interviewees and the legal costs for a review of the decisions on whether
to prosecute. Verita has advised that the legal costs of similar Committees of Inquiry
may account for some 70% of the total overall costs.
The magnitude of legal costs will necessarily depend on the size of the Inquiry and the
number of witnesses and their requirement for legal representation, all of which makes
it difficult to precisely quantify the full costs at this stage. However, the best estimate
of the total costs of a Committee of Inquiry, including legal costs, is likely to be in the
region of some £6 million. Costs will need to be met from year-end carry-forwards
and the Contingency for Emerging Items.
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There are no permanent staffing implications for the States as a result of this
Proposition, although a number of temporary staff will need to be recruited. The cost
estimate does not include officer time in departments which have dealings with the
Committee – for example – for liaising with the Inquiry team, recovering documents,
taking legal advice about disclosure and supporting those who are witnesses. This
means that temporary staff may be needed, either to assist the Inquiry or to backfill
staff who are assisting. This, in turn, could have further cost implications.
Conclusion
It is the united view of this Council of Ministers that a Committee of Inquiry is the
right and proper way in which to proceed. It provides a clear acknowledgement that
things have gone wrong in the past, and that now is the time to learn lessons from past
failings in childcare provision.
Ministers believe that by establishing a thorough, trusted and independent process of
inquiry, the experiences of all witnesses will be accorded their rightful importance and
play a part in ensuring that Jersey has the correct framework to protect all Islanders,
especially its most vulnerable.
It is the sincere hope of the Council of Ministers that this Committee of Inquiry will be
the first step in the healing process for all who have suffered and for the whole
community.

The Council of Ministers urges Members to support this Proposition.

5th November 2012
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APPENDIX 1
Terms of Reference
The Committee of Inquiry (“the Committee”) is asked to do the following –
1. Establish the type and nature of children’s homes and fostering services in
Jersey in the post-war period, with a particular focus on the period after 1960.
Consider (in general terms) why children were placed and maintained in these
services.
2. Determine the organisation (including recruitment and supervision of staff),
management, governance and culture of children’s homes.
3. Examine the political oversight of children’s homes and fostering services by
the various Education Committees between 1960 and 1995, by the various
Health and Social Services Committees between 1996 and 2005, and by
ministerial government from 2006 to the current day.
4. Establish a chronology of significant changes in childcare practice and policy
during this period, with reference to Jersey and the UK in order to identify the
social norms under which the services in Jersey operated throughout the
period under review.
5. Take into account the independent investigations and reports conducted in
response to the concerns raised in 2007 and any relevant information that has
come to light during the development and progression of the Redress Scheme.
6. Consider the experiences of those witnesses who suffered abuse or believe
that they suffered abuse, and hear from staff who worked in these services,
together with any other relevant witnesses. It will be a matter for the
Committee to determine the balance between privacy for the witness against
the requirement for openness in a Committee of Inquiry. The Committee, in
accordance with the requirements of Standing Order 147(2), will have the
power to conduct hearings in private if the Chairman and members consider
this to be appropriate.
7. Identify how and by what means concerns about abuse were raised and how,
and to whom, they were reported. Establish whether systems existed to allow
children and others to raise concerns and safeguard their wellbeing.
8. Consider how the Education and Health and Social Services Departments
dealt with concerns about alleged abuse, what action they took, and whether
these actions were in line with the policies and procedures of the day.
9. Establish whether, where abuse was suspected, it was reported to the
appropriate bodies including the States of Jersey Police; and what action was
taken by persons or entities including the police, and whether this was in line
with policies and procedures of the day.
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10. Establish the process by which files submitted by the States of Jersey Police
for consideration as to whether or not a prosecution should be brought, were
dealt with by the prosecution authorities and establish whether or not that
process –
-

enabled those responsible for deciding on which cases to prosecute to
take a consistent and impartial approach;

-

was free from any political influence or interference at any level.

If, in the opinion of the Chairman of the Committee, it is necessary that one or
more of the prosecution files underpinning any prosecution decision should be
examined, those files shall be examined by an independent expert or experts in
criminal law from outside Jersey, appointed by the Committee, who shall
prepare a confidential report to the Committee maintaining the anonymity of
witnesses and persons against who accusations are made. Any such expert or
experts shall ensure that they are fully informed of the relevant Jersey law at
the material time, and shall carry out any such review on the basis of the
reasonableness of the decision in question in all the circumstances.
11. Set out what lessons can be learnt for the current system of residential and
foster care services in Jersey.
12. Report on any other issues arising during the Inquiry considered to be relevant
to the past safety of children in residential or foster care. The Inquiry should
make full use of all work conducted since 2007.
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APPENDIX 2

PROPOSITION
Historical Child Abuse: request to Council of Ministers (P.19/2011)
As adopted on 2nd March 2011 as amended
THE STATES agreed to request the Chief Minister and the Council of Ministers to
reconsider their decision and lodge a proposition asking the States to establish a
Committee of Inquiry to investigate the following issues which remain unresolved in
relation to historical abuse in the Island –
(1)

What measures were taken to address inappropriate behaviour from staff when
it was discovered, and if those measures were insufficient, what other
measures should have been taken?

(2)

How did those in authority at political and officer level deal with problems
that were brought to their attention?

(3)

Were there any mechanisms in operation to allow children to report their
concerns in safety and what action was taken if and when concerns were
voiced?

(4)

Was a consistent and impartial approach taken when deciding on which cases
to prosecute; and was the process free from political influence or interference
at any level?
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APPENDIX 3

Report to Council of Ministers:
Historical child abuse Committee of Inquiry

November 2011
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Introduction
This paper sets out for the Council of Ministers a summary of our visit to
Jersey in September 2011 and proposals for and recommendations about
commissioning a Committee of Inquiry (CoI) into historical child abuse. The
report appendices contain draft terms of reference, cost forecasts and a
note of actions needed to get commissioning underway.

Purpose of our consultative work

The Council of Ministers asked us to seek the views of interested parties
about the purpose, manner and conduct of a CoI; to propose terms of
reference; to forecast likely costs; to set out the practical implications of a
decision to commission such an inquiry; and to make a written report with
recommendations.

Ed Marsden, managing partner of Verita, and Patricia Wright, an associate,
carried out the work. Verita’s finance team calculated the likely costs of
any inquiry.

Structure of this report

The paper is in three parts. Part 1 summarises what we learned during our
visit.

Part 2 contains our analysis and recommendations.

contains the appendices.
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Part three

Preface
Operation Rectangle and recent criminal prosecutions involving the physical,
mental and sexual abuse of children in residential care in Jersey have raised
serious concerns.

A total of 533 alleged offences were reported and

recorded by the States of Jersey Police Operation Rectangle between
September 2007 and December 2010. Of these 315 were reported as being
committed at Haut de la Garenne children’s home. Eight people have been
prosecuted for 145 offences and seven convictions secured. Police identified
151 named offenders and 192 victims. No more prosecutions are proposed.

The States Assembly asked the Council of Ministers earlier this year to
propose terms of reference for a possible Committee of Inquiry. Ministers in
turn asked Verita to report on how such an inquiry might be framed.

We are satisfied that we have heard the views of those with an interest in
this matter. We set out as requested our suggestions about the terms of
reference that should govern the inquiry. We make proposals about the next
steps in commissioning it.
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Part 1

The first part of this paper summarises what we learned during our visit.

Who we met and the overall outcome of our discussions

1.1

We came to Jersey between Sunday 4 September and Friday 9

September 2011. We prepared for our visit by office-based research. We
held 21 meetings and heard from a range of people including victims and
their representatives, States officers and politicians, including backbenchers
and ministers. Most of our interviewees had responded to our invitation to
contribute to the development of the terms of reference. We visited the
Jersey Archive and asked the head of archives and collections about the
documents held concerning historical child abuse. We met representatives of
States of Jersey Police who were familiar with Operation Rectangle.

1.2

Some interviewees provided information and opinions in response to

our questions.

Others expressed views without prompting. The following

summary represents an overview of the main points.

1.3

Overall, we found clear agreement that the CoI should take place.

Its purpose would be to:
•

understand what really happened to children cared for by the States
and private foster care systems by: allowing victims of abuse to
describe what happened to them; allowing those accused of abuse
(but not charged with a crime) to have their say and collating
information from the range of investigations and reviews that have
been undertaken over the last 20-30 years with a particular focus on
those carried out since 2007

•

set this information in the context of social norms across the period
to be reviewed

•

understand what went wrong, what was done at the time and who
was accountable
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•

ensure that current and future services are arranged so that children
are protected

•

ensure trust in children’s services and the States’ supervision of them

•

ensure the reputation of Jersey with respect to child care

1.4

We found widespread agreement that the CoI was needed to close

this chapter in the island’s history and that the inquiry must be
comprehensive.

1.5

We found a general consensus that the CoI should:
•

accept that abuse occurred and undertake a review within this
context

•

focus on systemic issues, although it was clear that individuals would
want to have their say

•

cover a period from 1960 – 2005, though some people thought it
should be able to go back to the post-war period

•

take a historical perspective rather than review current services

•

deal with residential care and fostering services, state and privately
provided

•

focus as a minimum on all seven proposed terms of reference
debated in the States Assembly earlier this year

1.6

Most people we heard from recognised that the inquiry was likely to

be expensive.

Some felt the money would be better spent on providing

continuing support for the victims of abuse and improving services for
children and young people.

People who have been in care
1.7

People who have been in care (care leavers) supported a systemic

review and wanted individuals to have the opportunity to tell their story,
even if it was traumatic. They felt the inquiry should work in public with the
discretion to hear evidence in private. Some wanted the opportunity to ask
questions.
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1.8

Care leavers raised concerns about:
•

Transparency of process for appointing the inquiry panel and the
conduct of its work

•

Lack of trust of the Jersey ‘establishment’

•

A perception that their concerns are not important

The inquiry process
1.9

Our brief was to concentrate on what an inquiry would consider but

the question of how it should be conducted was raised in many of the
interviews. This section, therefore, highlights a number of points that
Council of Ministers/States Assembly, the chair and panel will need to take
into consideration if a satisfactory outcome is to be achieved.

Process for agreeing the terms of reference
1.10

Everyone we heard from appreciated that their views had been

sought but some were sceptical about whether the full range of views would
be incorporated into the proposition to be submitted to the States Assembly
later this year. People recognised that the draft terms of reference would
be discussed by the Council of Ministers before submission to the States but
felt that care leavers and backbenchers should see the Verita report
(including the draft terms of reference) before any proposition was laid in
the States.

Recruitment of the chair
1.11

We found overwhelming agreement that whoever chaired the inquiry

should not be connected with Jersey. The care leavers sought assurance that
the chair would be independent and that they and others could play a part in
the recruitment process so as to be confident of this.
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1.12

We found mixed views about whether the chair should have a legal

background or a caring background. People recognised that this may be
determined by the availability of individuals interested in undertaking the
role.

1.13
•

Most felt that the chair would need the following qualities:

an appreciation of the historical and sociological features of the
island

•

empathy

•

trusted (by the people who had been in care)

•

understanding of how to run an inquiry

•

independence

•

unimpeachable integrity

•

strong but fair

•

judicial background

Recruitment of the panel

1.14

Views about whether panel members could be Jersey residents were

more mixed and no consensus was achieved. Some thought that recruiting
from the local community would give rise to concerns about independence.

Part 2

This part of the paper sets out our analysis and recommendations.

Terms of reference

2.1

We took as our starting point the outcome of the States Assembly

debate earlier this year. We reviewed the seven terms of reference the
States debated. We also took into account views we heard during our visit
and in particular we tried to reflect what victims and their representatives
told us.
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2.2

We suggest that the inquiry focuses primarily on historical events but

also considers lessons for services today (see appendix 1 for terms of
reference). We propose that the inquiry should consider the ‘system’ of
services rather than investigate individual allegations of abuse that might
more properly be matters for Jersey’s criminal justice system. The period to
be covered is primarily 1960 to 2005. However, we drafted the terms of
reference with scope to consider the post-war period because abuse victims
from that period are still alive. We suggest that the inquiry considers the
organisation and supervision of services, how complaints of abuse were dealt
with and what the government could learn from their handling of the matter
following the events in 2008.

2.3

An inquiry is by nature inquisitorial but a number of people we met

stressed the importance of the work being conducted in a non-adversarial
way. The chair should set the tone of this inquiry.

Statutory basis of the Committee of Inquiry

2.4

The Committee of Inquiry would be commissioned under Standing

Orders. It would have power to compel witnesses to attend and to have
documents disclosed to it. The presumption is that most of the committee’s
work would be in public but the chair would have power to decide whether
some proceedings took place in private in the interests of justice or in the
public interest.

Scope of the inquiry

2.5

The inquiry would gather evidence from interviews and documents.

The evidential challenges are considerable because the inquiry would span
about 50 years or more.

However, our initial impression is that the CoI

would have enough sources of information to meet its terms of reference.
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2.6

We tried during our visit to establish the scale of the inquiry. We

estimate that it would take evidence from between 60 and 100 victims (this
figure cross-refers to the number of civil claims and accords with the views
of Jersey Care Leavers Association).

We estimate that 100 - 125 other

people may also be required to give evidence.

It would take about six

months to speak to this number of witnesses, assuming between three and
four interviews a day.

2.7

A substantial amount of documentary evidence is available.

The

Jersey Archive holds about 500 boxes of documents, including admission
registers, client files, staff and foster parent files and minutes and reports
from oversight committees (see appendix 2 for a description of the
material).

The education and law officers’ departments hold relevant

material. States of Jersey Police hold information associated with Operation
Rectangle, some of which the inquiry would want to see. Some of this is on
paper, some is held on the Home Office Large Major Enquiry System
(HOLMES) and only a trained operator can retrieve it.

Logistical needs of the inquiry

2.8

The inquiry would need a secure base in Jersey and access to a

neutral venue for conducting interviews. It should have its own confidential
email and electronic document storage system.
2.9

The chair would be likely to need the services of a project

manager/inquiry secretary and a part-time legal adviser (we allow for four
days a month in the costs). The legal adviser would need to be an advocate
qualified to practise law in Jersey. The chair might also request the services
of counsel.

2.10

The administrative burden associated with the inquiry is likely to be

daunting.

It would include, for example, establishing administrative

systems, receiving and responding to correspondence, organising and
scheduling 200 or so interviews and making arrangements for travel and
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accommodation. A small dedicated team would need to carry out this work.
This would be in addition to current resources available.

2.11

The chair would need a small team to gather, sort and read the

available documents. This team would serve the documentary needs of the
panel and liaise with the administrative team once hearings began.

Cost of the inquiry

2.12

The costs of any inquiry are driven by a number of factors. The main

ones are:
•

the size of the panel – clearly the larger the panel the higher the
costs

•

whether the panel has counsel and witnesses are granted legal
representation

•

the number of interviews to be conducted

•

the quantity of documents to be reviewed

•

the organisation of the inquiry – robust management will help to
ensure that timetables are adhered to and prevent unnecessary costs
being incurred.

2.13

For the purposes of providing an estimate of costs, we have made the

following main assumptions:
•

the inquiry will run for about a year – 3 months in preparation,
6 months for hearings and a further 3 months for evaluation and
drafting the report.

•

the inquiry will have a chair and two panel members

•

the panel will have a legal adviser for 1 day a week for the duration
of the inquiry

•

there will be just over 200 interviewees and the panel will see
between three and four interviewees per day
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•

a project manager will act as inquiry secretary for 3 days per week
for all phases of the inquiry (i.e. probably 12 months). He/she will
have a small administrative support team working five days per week
during the three month preparatory stage; six days per week during
the hearings and reducing to two days per week during the final
evaluation/writing stage.

•

a document team to review and identify the key documents for the
panel. We have estimated this will take three people nine weeks on a
full time basis.

•

On this basis we estimate the cost, excluding legal fees, to be
approximately
£2.040 million (see appendix 3).

This splits into approximately

£1.175 million of panel fees and £585k of fees for support to the
inquiry panel including some support for the communications unit. In
addition we have allowed for travel and accommodation costs for the
panel and support team as well as some travel costs for interviewees
and the transcribing of oral evidence.
•

The legal fees could be significant. They may be incurred under three
headings: legal advice for the panel (other than as above), legal costs
of interviewees (if chair agrees to allow such) and legal costs for a
review of earlier decisions about prosecution.

This is our best estimate based on the above assumptions and our knowledge
to date. If there are material differences the estimate is likely to change.

2.14

There will be other requirements for the inquiry which we have

assumed will be met from internal resources, such as a venue, offices for the
inquiry team, a suitable room for the hearings, IT, telephones and general
office costs (stationery, postage etc).

2.15

From our discussions it is clear that the inquiry is likely to have cost

implications for a number of States departments and States of Jersey Police.
For example, these could include liaising with the inquiry team, recovering
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documents, taking legal advice about disclosure and supporting those who
are witnesses. It has not been possible to put a value on these costs.

Disclosure and data protection

2.16

Two potential obstacles came to light during our meetings.

They

concern disclosure and data protection.

2.17

First, it is likely that States of Jersey Police would need to take legal

advice before releasing some of the information they hold.

2.18

Second, consent will be needed if the inquiry wanted access to the

personal records of someone still alive.

2.19

We have asked the advice of HM Attorney General about these

matters. He agrees that the States of Jersey Police will need to take legal
advice before releasing some of the information that they hold. It may be
appropriate that some of this advice is provided independently of the Law
Officers’ Department.

2.20

We and HM Attorney General suggest that there should be a further

discussion between the Jersey Data Commissioner and the Law Officers’
Department. We also recommend that there should be a discussion between
the Committee of Inquiry and the Data Commissioner to ensure that data is
processed in an appropriate manner.

This should include developing a

protocol in relation to the processing of personal data.

Identifying and appointing a chair and panellists
2.21

We strongly recommend that the chair is independent of the island

with no relationship or commercial interests with politicians, senior officers
or other interested parties.

On balance, we think the chair should be a

senior lawyer because we think the inquiry might face significant procedural
challenges, including those to do with fairness.
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2.22

We advise that we prepare a role description and a person

specification for the post of chair. We suggest we take informal soundings of
suitable candidates and in doing so explain to them the task and the
appointment process.

Those interested should then be invited to apply

perhaps through the Jersey Appointments Commission.

We suggest that

victims’ representatives have the opportunity to meet the chair. This would
be after the formal appointment but before the nomination was put to the
States for approval.

2.23

We recognise that recruiting panellists from the island may seem

desirable but we think it could undermine the perceived independence of
the inquiry and that membership could put undue pressure on the individuals
concerned. We favour seeking panellists from outside Jersey, with ideally at
least one from an island community. We suggest our advice is discussed with
the chair once he/she is appointed.

2.24

The inquiry will also need access to independent expert advice

including from a senior, experienced prosecutor from outside Jersey.
Handling the next steps
2.25

We heard the views of many people.

We made clear that the

decision about commissioning an inquiry rests with the Council of Ministers
and the States Assembly. Even so, the very act of consultation has inevitably
raised expectations.

Backbench politicians are keen to keep abreast of

developments, while victims and their representatives want to ensure that
the inquiry takes place and that their opinions count. We recommend that
all parties are informed about progress and engaged in further discussions.

2.26

We suggest two possible ways of handling the commissioning of the

inquiry (see appendix 4).

2.27

The first option is for a chair to be recruited and his/her nomination

put to the States for approval at the same time as the draft terms of
Page - 23
P.118/2012

reference are debated. This will allow the chair to comment on the draft
terms of reference and possibly speak to them before the debate in the
States. We think this an important way of binding the chair into the remit of
the inquiry. It may also provide confidence to States Members about how
the chair will conduct the inquiry. Approving the terms of reference and the
chair nomination is likely to reduce the time needed to commission the
inquiry but it is nevertheless only right to point out that this approach could
mean that a chair who was already appointed was faced with significantly
altered terms of reference as a result of amendments from States members
during the debate.

2.28

The second option is for the States to debate the terms of reference

and for the chair to be recruited after this. The appointment would be the
subject of a further proposition to the States. This will allow the States the
opportunity to debate the terms of reference and the likely costs and
provide more time for recruiting the chair and panellists.

However it

assumes that the chair will not want a say in the terms of reference or the
resourcing of the inquiry. Given the likely stature of the chair, we think that
they are sure to want a say in both matters.

This approach is likely to

extend the timescale for commissioning the inquiry.

Recommendations

2.29

We recommend:

1. The Council of Ministers should commission a Committee of Inquiry
into historical child abuse. We suggest that the attached terms of
reference form the basis of the committee’s work. We advise that
these are proposed to the States Assembly.

2. The States should appoint an inquiry chair independent of the island.
He/she should be appointed in a transparent and open manner and,
ideally, should have the opportunity to comment on the terms of
reference before they are finalised. On balance, we suggest that the
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chair has a legal background because he/she may need to deal with
complex procedural challenges.

We recommend that a role

description and person specification be produced to guide the
appointment process.

Jersey Appointments Commission should be

asked whether they wish to handle the appointment.

3. We advise that the chair be supported by one or two panellists not
from the island; one panellist should have child care experience and
a lay member should come from an island community.

4. We suggest that the inquiry is supported by independent, robust
project-management to ensure that it is conducted efficiently and
effectively.

5. We suggest that victims’ representatives and backbench politicians
are kept informed of the inquiry commissioning plans.

6. We recommend that the CoI is conducted in a thorough and timely
way so that this matter is laid to rest.

We advise that it is

commissioned and conducted properly or not at all.

7. We suggest that the inquiry commissioning actions suggested in the
chart at appendix 4 are set in train.

8. We recommend that the attached terms of reference, cost estimate
and nominations for chair and panellists are put to the States
Assembly at the earliest opportunity.

Ed Marsden
Managing partner

Patricia Wright
Associate

November 2011
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Part 3
This section contains the appendices.
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Appendix 1

Draft terms of reference

Committee of Inquiry into historical child abuse in Jersey

Commissioner

The States of Jersey is the commissioner of this Committee of Inquiry. It is
commissioned under Standing Orders and with reference to the powers laid
down in the States of Jersey (Powers, Privileges and Immunities)
(Committees of Inquiry) Regulations 2007.

Context

The States of Jersey has commissioned this Committee of Inquiry to
investigate the organisation, management and oversight of children’s
residential and fostering services in Jersey with an emphasis on the period
after 1960.

The inquiry will look at how concerns about reported abuse

were dealt with by relevant States organisations.

The purpose of the inquiry is to establish the facts, to provide learning, to
enable reconciliation and resolution, to rebuild public confidence and trust,
to hold to account and to demonstrate transparency of government by the
inquiry examining this matter on behalf of the States of Jersey.

Page - 27
P.118/2012

Terms of reference
The Committee of Inquiry is asked to do the following:

Establishing the facts
•

Establish the type and nature of children’s homes and fostering
services in Jersey in the post-war period with a particular focus on
the period after 1960. Consider (in general terms) why children were
placed and maintained in these services

•

Determine the organisation (including recruitment and supervision of
staff), management, governance and culture of children’s homes and
the social norms under which they operated

•

Examine the political oversight of children’s homes and fostering
services by the various education committees between 1960 and
1995, by the various health and social services committees between
1996 and 2005 and by ministerial government from 2006 to the
current day

•

Establish a chronology of significant changes in child care practice
and policy during this period with reference to Jersey, the UK and, if
appropriate, France

•

Consider and appraise the independent investigations and reports
conducted in response to the concerns raised in 2007

What was done in response to concerns about abuse?
•

Consider the experiences of those witnesses who suffered abuse or
believe that they suffered abuse and hear from staff who worked in
these services

•

Identify how and by what means concerns about abuse1 were raised
and how and to whom they were reported. Did systems exist to allow
children and others to raise concerns and safeguard their wellbeing?

1

World Health Organisation definition of abuse(1999): Physical and/or emotional illtreatment, sexual abuse, neglect or negligent treatment or commercial or other
exploitation, resulting in actual or potential harm to the child’s health, survival,
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•

Consider how the education, health and social services departments
dealt with concerns about alleged abuse, what action they took and
whether they were in line with the policies and procedures of the day

•

Establish, where abuse was suspected, whether it was reported to
the appropriate bodies including the States of Jersey Police and what
action was taken by persons or entities including the police and
whether this was in line with policies and procedures of the day

•

Determine whether the concerns in 2007 were sufficient to justify
the States of Jersey Police setting in train Operation Rectangle

•

Determine whether, on reviewing files submitted by the States of
Jersey Police for consideration as to whether or not a prosecution
should be brought, those responsible for deciding on which cases to
prosecute took a consistent and impartial approach and whether the
process was free from any political influence or interference at any
level

Children’s services in 2011
•

Set out what lessons can be learnt for the current system of
residential and foster care services in Jersey

Government
•

Review what actions the government took when concerns came to
light in 2008 and what, if any, lessons there are to be learned

General
•

Report on any other issues arising during the inquiry considered to be
relevant to the past safety of children in residential or foster care

The inquiry should make full use of all the work conducted since 2007.
development or dignity in the context of a relationship of responsibility, trust or
power. (WHO definition suggests that abuse should be interpreted within the
context of the cultural environment in which it occurs)
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At an appropriate moment, the inquiry should hold a seminar(s) to enable a
broader discussion of some of the themes raised by the evidence.

The

seminar(s) will not make recommendations to the chair but will provide
ideas and information that will form part of the material to be considered as
the report is drafted.

Page - 30
P.118/2012

Appendix 2
List of documentation held at Jersey Archive

Information provided by Linda Romeril, head of archives and collections

Children’s Home Inquiry

The following records are held at Jersey archive:

Social services

Haut de la Garenne

Admission registers
•

4 admission registers from relevant period, 1933 – 1984

•

2 admission registers from relevant period for Jersey Home for Girls,
1915 – 1959

•

3 admission registers from Westaway Creche, 1941 - 1965

Case file sheets

c.500 green case file sheets (generally only 1-2 foolscap pages). Green case
file sheets have been fully listed in excel with name of individual, date of
birth, last date of file and any comments.

Clients included in these files have dates of birth which range from 1940 –
1975.

Client files c.400 boxes

There are c.12,000 client files from central Children’s Services and individual
children’s homes including c.1,240 from Haut de la Garenne at Jersey
Archive.
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This series also includes files from La Preference, Blanche Pierre Nursery, St
Mark’s Hostel, Brig-y-Don, Heathfield, Grands Vaux, Greenfields, Les Chenes
and Tevielka.

There are often several files for one individual, e.g. a central Children’s
Services file, a file from Greenfields for the individual and a file from La
Preference.

Client files can relate to one individual or to a family.

Client files range in size from a single sheet to up to 10 large folders.

Client files have all been listed on individual spreadsheets which have been
merged to one master spreadsheet.

The master spreadsheet includes details of client’s name, date of birth, year
of last entry and children’s home.

Dates of birth for client files range from the 1940s – 2000s.

Staff and foster careers files c.35-40 boxes

There are c.1,900 staff and foster careers files at Jersey Archive. These
include staff working at specific Children’s Homes and staff working for
central Children’s Services.

Most staff files are for those who left the service between 1978 – 2009.

Files have all been listed on individual spreadsheets which have been
merged to one master spreadsheet.

The master spreadsheet includes details of individual’s name, address,
employee number, start date and year of last entry/year left service.
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Miscellaneous c. 50 boxes

There are c.675 misc. files from Children’s Services and Children’s Homes at
Jersey Archive. These include c.60 children’s report books, petty cash and
pocket money books, daily diaries, rules and regulations, secure cell log
books etc.

These files are mainly from Haut de la Garenne, St Mark’s Hostel, Brig-y-Don
and Greenfields.

The files in this section date from the 1930s – 2000s.

Children’s services additional records

There are 8 boxes of records that were deposited at the Archive in 1997.

These boxes include copies of the minutes and reports of the Children’s SubCommittee, copies of Education Committee Acts, some admission forms to
the Jersey Home for Girls, Foster Parent Books and some strategic/planning
papers.

Judicial Greffe
•

Criminal Court records to 1984

•

Magistrates Court criminal records to 1964

•

Magistrates Court civil records to 1982

•

Police Charge Sheets on Microfilm from 1949 – 1979

•

Depositions in criminal cases 19th century – 1968 (later depositions
are held at the Judicial Greffe)

Law officers’ department
•

Correspondence files concerning children at risk index, 1963 – 1991
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Education sport and culture
•

Staff files – NB These files are still at ESC for pension purposes

•

Departmental correspondence files

•

Individual school headmaster’s diaries and punishments books e.g:
o

D/J/N8/8 - St Helier Vauxhall Boys school Punishments Book,
1965 – 1975

o

D/J/N29/3 - Les Landes School, formerly St Ouens Parochial
School- Punishment book, 14/09/1916 - 07/06/1962

o

D/J/N34/C/1 - Punishment book for St Clement's Parochial
School, 15/02/1944 - 29/01/1965

General background archives
•

Acts and Minutes of the States of Jersey, e.g. D/AU/Y2/C/18 Projets
du loi relating to the punishment of indecent conduct towards
children,1961

•

A/D1/C34 Correspondence relating to corporal punishment in Jersey,
includes extracts from the Jersey Evening Post 29/04/1960 18/04/1979
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Appendix 3
Costing calculations

Panel
Chair

Panel
member

Panel
member

Fee per day

£2,800

£2,000

£1,500

Total days

206.00

171.00

171.00

Total fee
calculation

£576,800

£342,000

£256,500

Inquiry support team
Project
manager

Legal/
advocate

Admin

Document
team

Comms

Fee per day

£1,250

£1,000

£640

£800

£1,250

Total days

161.00

55.00

259.00

180.00

14.00

Total fee
calculation

£201,250

£55,000

£165,760

£144,000

£17,500

Total fees

£1,758,810
£87,075

Transcription costs

£194,040

Travel & accom
Total estimated
costs

£2,039,925

These costs are supported by a detailed spreadsheet held by the Verita
finance team.
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APPENDIX 4
I was asked by the Chief Minister to review both the terms of reference and
the recommendations of the Verita report to the Council of Ministers into
historical child abuse in the States of Jersey. The report was published in
November 2011 and subsequently considered by the Council of Ministers.
The Verita report recommended that the Council of Ministers should
commission a Committee of Enquiry into historical child abuse and listed a
number of specific recommendations in relation to the composition of the
members of the Enquiry Panel; the various aspects of children’s services that
should be investigated and that the timescale for the enquiry should be from
1960 to the present day. It was further recommended the Enquiry should
consider the experiences of the witnesses who suffered abuse or believe they
suffered abuse and also the views of staff who worked in the service during
this period.
There are also recommendations for the Enquiry to review the actions taken
by the Government of the States of Jersey when the various allegations of
abuse within the care system were made and finally consider the action the
States of Jersey has taken in response to the various reports commissioned
over recent years.
Whilst this significant piece of work was being undertaken much work was
going on both within the Health and Social Services Department and other
departments involved with Children’s safeguarding to ensure all
recommendations from recent enquiries and inspections were implemented.
In preparation for writing this report I have carried out a number of enquiries,
held meetings with various representative groups for children in, or have been
in the care system in Jersey, and also other interested individuals or
organisations who responded to the advertisement placed in the Jersey
Evening Post in June of this year. I have also reviewed relevant reports and
visited the Jersey Archives to confirm the existence of the relevant records.
One of the most significant developments since the publication of the Verita
Report in 2011 has been the implementation of the Historic Abuse Redress
Scheme in March 2012. The scheme is designed to deal with applications for
compensation for sexual or unlawful physical abuse suffered by individuals
between May 1945 and the 31st December 1994 when in the States of Jersey
full time residential care. This programme was launched with a full apology by
the States of Jersey to all those who had been abused and significant efforts
have been made to publicise the Redress Scheme to ensure that all those
who are entitled to claim for compensation do so within the 6 month timescale
which concludes on the 30th September 2012. Financial provision has been
made by the States to ensure independent legal advice is provided to all
claimants and financial compensation has been provided for.
To date, a significant number of applications (nearly 100 by the end of June) to
be considered for the Redress Scheme have been received. The Scheme is
well publicised and has received media coverage. At the time of writing this
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report there are still three months remaining, for those who feel they have a
claim to do so. I have looked at the way the Redress Scheme is being
managed, the States response to claimants, and the support offered and I am
impressed by the apparent non-judgemental way in which it operates. It is
worth re-emphasising that the Redress Scheme is available for all former
residents of Jersey’s Children’s Homes from 1945 to 1994.
It should also be noted that as part of the recent review of the Children’s
Services, in addition to the Redress Scheme and formal apology by the States
of Jersey to all children who were abused whilst in their care, the States have
financially invested in the Children’s Service to ensure high standards of care
are provided and that there is external scrutiny to ensure that these are
maintained. External scrutiny exists both in the establishment of the Jersey
Child Protection Committee and the reviews of the service by Independent
Inspection Agencies. To further illustrate this point I understand that that as a
follow up to its recent comprehensive review of the Children’s Services
provided across the Island the Scottish Inspection Agency has been invited to
make a return visit in the near future to ensure all recommendations made as
a result of the last inspection have been implemented.
Another significant development in the Children’s Service is that since the
completion of the Verita Report all of the Children’s Homes, apart from
Brig Y Don, that were in operation during the period of allegations of abuse
have closed and smaller more ‘family friendly’ homes have been opened,
together with a significant investment in the development of the fostering
service. Brig Y Don has been completely refurbished and the management of
this Home, together with all the recently opened Homes have introduced more
open and transparent approaches to managing the Homes and involving the
young people who are resident. A good illustration of these developments is
the introduction of the Statement of Purpose and Function for the Home which
is a document explaining the complaints and suggestions process.
To summarise in relation to the service provided for children in Jersey, many
safeguards have been implemented to try to ensure a high quality of service is
provided by trained, qualified staff who have all been vetted to ensure none
possess a criminal record etc. It is crucial that this vigorous approach to
ensuring high standards is maintained. The Improvement Plan which is
updated on a quarterly basis and provided to the members of the Children’s
Policy Group provides regular information to the Ministerial Group of the
achievements and areas requiring improvement. The availability of such
information provides a valid benchmark for the delivery of quality services.
With regard to the various enquiries at the former Children’s Home, Haut la
Garenne, the police enquiry, Operation Rectangle, resulted in convictions
against seven former members of staff working at Haut la Garenne and no
further prosecutions are proposed.
There is however a strongly held view amongst some of the people who made
contact with me during this review that a further examination of the decision
whether or not to prosecute should be undertaken. Given that the Redress
Scheme is currently progressing it may be appropriate for the States of Jersey
to commission an independent, legal review of the decisions to prosecute or
take no further action. This could be carried out by an independent non island
Page - 39
P.118/2012

based lawyer and will involve the reviews of factual evidence. It must be
acknowledged that the police have undertaken a review of how they carried
out the original enquiry into abuse suffered and general management of Haut
La Garenne Children’s Home.
Given the significant investment in the Children’s Service and the Redress
Scheme currently in operation a number of the original concerns have been or
are being addressed. Nevertheless from the interviews I have undertaken and
the information I have received there remains a strongly held view that there
must be an independent enquiry to examine whether the Children’s Services
for a long period of time challenged or examined the quality of the services
provided and the overall standards of care. If this didn’t happen was it a
deliberate act and was there a conspiracy within the senior management and
political representatives to ignore or deny the issues?
Whilst such an enquiry will inevitably be complex there is a strong
determination to learn from the past to ensure that such practices, if they did
exist, do not happen again. I would therefore recommend that, in order to
avoid confliction with the Redress Scheme and various ongoing police matters
the terms of reference for an enquiry are restricted to the issues of managerial
and political accountability between 1960 to 1994 (the same period as the
Redress Scheme). This should be chaired by a lawyer and I would
recommend a person who is not a resident of the island. Further that a review
could be carried out of the decisions to prosecute or not following the various
police enquiries as a result of the Haut La Garenne investigation. This could
also be undertaken by a lawyer who would review the paperwork which was
considered at the time to determine whether there was sufficient evidence to
proceed with a prosecution. Finally the States of Jersey may want to consider
establishing a Truth and Reconciliation enquiry following the closure of all the
claims made under the Redress Scheme. This could be undertaken by a
national children’s charitable organisation and could provide ongoing support
and consistency to those who are making claims in the Scheme but have
made it very clear to me that they would not be prepared to give evidence to a
formal public enquiry. They would however appreciate the opportunity to talk
about their experiences in a more confidential basis if accepted. This should
not commence until the work of the Redress Scheme is concluded to avoid
any possibility of adversely affecting the legal processes as the Redress
Scheme draws to a conclusion.

Conclusions
To conclude therefore I would make three recommendations to the States of
Jersey:1. To convene an independent Committee of Inquiry to look at the
decisions taken by both political and senior management of the
Children’s Services in Jersey during the period 1960 to 1994 with
particular reference to the standards of care provided to children in the
care system.
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2. To commission a review of the decisions taken whether or not to
prosecute individuals identified during the police enquiry concerning
the various allegations that culminated in the enquiry into Haut la
Garenne. This can be undertaken by a lawyer, not resident in Jersey,
and should be a review of the legal evidence available at that time.
3. Following the closure of the Redress Scheme in May 2013 the States
of Jersey may wish to consider commissioning a Truth and
Reconciliation Service to assist those individuals who made claims to
talk about their experiences and receive support on a confidential
basis. This would also enable those people who claim they’ve suffered
abuse whilst in residential care but do not feel able to give evidence to
a full public enquiry to talk about their experiences on a confidential
basis.

Andrew Williamson
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REPORT
1.

INTRODUCTION
On 6th December 2010, the Chief Minister made the following apology –
On behalf of the Island’s government, I acknowledge that the care system
that operated historically in the Island of Jersey failed some children in
the States’ residential care in a serious way. Such abuse has been
confirmed by the criminal cases that have been before Jersey’s courts. To
all those who suffered abuse, whether confirmed by criminal conviction
or not, the Island’s government offers its unreserved apology.
This report sets out the Council’s position in relation to a Committee of Inquiry
into historical child abuse. In arriving at their conclusion, the Council have
considered the number of investigations and reviews that have been undertaken
around the issue.

2.

THE COUNCIL OF MINISTERS’ COMMITMENT
On 31st March 2008 the previous Council of Ministers presented a report to the
States (R.27/2008 – see Appendix A) announcing the intention of that Council to
ask the States to establish a Committee of Inquiry to investigate any unresolved
issues in relation to historic abuse in the Island at the conclusion of criminal
investigations.
The report came in the wake of the announcement made in late February 2008 by
the States of Jersey Police of the discovery of a fragment of what was initially
described as partial human remains and later as part of a skull at Haut de la
Garenne. These announcements led to massive public concern and international
media attention and gave the appearance that Jersey had uncovered historic abuse
on a scale far more serious than anywhere in the UK. The attention this generated
included allegations that Jersey was an island of ‘deep secrets’ where the
authorities had been complicit for many years in covering up child abuse.
It was in this context that the previous Council of Ministers announced that a
Committee of Inquiry would be established in due course to investigate any
unresolved issues.

3.

THE CURRENT CONTEXT
There is no doubt that the context has changed considerably since the previous
Council of Ministers made its public proposal for a Committee of Inquiry. The
current Council believes that the actions that have taken place since, and the
context in which we find ourselves today, are key considerations in deciding
whether some form of inquiry should take place.

3.1

Police Investigation
On 12th November 2008 the States of Jersey Police announced that they had
found no evidence of any murders having taken place at Haut de la Garenne.
In December 2010, it announced the end of the thorough and detailed enquiry into
allegations of historical abuse within the childcare system in Jersey during the
period 1941 to 2009. On its conclusion, 8 people had been charged, with
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7 successful prosecutions resulting from these cases. The States of Jersey Police
has stated that, at this point in time, there is insufficient evidence from which it
would be possible to mount any further prosecutions.
3.2

Current Childcare Arrangements
In an immediate response to concerns raised about the nature of childcare in the
Island, in August 2007, the previous Council commissioned Mr. Andrew
Williamson to undertake a review of children’s services in the Island. This report,
which was published in July 2008, concluded that current services were not
failing in the Island, but identified important improvements to be made. These
improvements have been included within a comprehensive plan which is currently
being implemented with significant additional annual revenue funding which will
reach £3.3 million by 2012. It is expected that by the end of 2011, 80% of these
recommendations will have been fully implemented.
As part of this plan, in December 2010 the Children’s Policy Group launched a
public consultation on the Children and Young People’s Strategic Framework that
will run until mid-February. It is expected that this will then be lodged for debate
in March 2011. Amongst other things, the plan also includes regular reviews of
children’s services by the Scottish Inspection Agency, the first of which began in
January 2011.

3.3

Wiltshire Report
Shortly after the November 2008 announcement and following the suspension of
the Chief of Police, the Wiltshire Police conducted an independent disciplinary
investigation into the handling of the investigation. This work was completed in
October 2009 and redacted versions of part of the main report, the financial report
and the BDO audit were published in July 2010 and the rest of the main report
will be published in redacted form very shortly.
The Wiltshire report contained 8 recommendations, 7 of which related to
improvements to be made by the States of Jersey Police in how it manages future
investigations (the eighth being a matter for ACPO in the UK). The States of
Jersey Police have drawn up an action plan to fulfill these recommendations with
good progress being made in all areas.

3.4

Governance of States of Jersey Police
The early phase of the Police investigation undoubtedly raised concerns over the
governance arrangements for the States of Jersey Police.
On 21st December 2010, the Minister for Home Affairs lodged a Proposition and
Report (P.192/2010), setting out the principles and roles of a Jersey Police
Authority and requesting States approval to develop draft legislation based on
these principles. This proposition is expected to be debated in February 2011.
Central to this proposal is providing proper oversight through establishing a body
which provides a ‘buffer’ between the Minister and the Police and is in a position
to challenge how policing is delivered to the community without accusation of
interference. The Council firmly believes such arrangements are crucial to the
effective oversight of the States of Jersey Police in the future.
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3.5

The prosecution service
A regrettable feature over the period of the inquiry has been the criticisms levelled
by some against the prosecution and courts in the Island. The Council is in no
doubt that fair and impartial justice has been delivered in the glare of what has
been at times unprecedented publicity.
In June 2009, in conjunction with decisions relating to files received by the Law
Officers’ Department, the then Attorney General made a detailed public statement
which set out clearly the approach taken and the underlying principles and
reasoning behind decisions of this nature. In July 2009, the then Attorney General
also made a statement to the States Assembly in relation to cases where he had
directed that there should be no further action. Amongst other things, these
statements identified the role played by independent lawyers in the process of
considering files.
Also in 2009, the States commissioned an independent review of the role of the
Crown Officers, including roles of the Attorney General and Solicitor General as
legal adviser to the States of Jersey and chief prosecutor. This report was
published as a report to the States in December 2010 and work is currently being
undertaken to begin the process of progressing the recommendations.

3.6

Support for those affected
Throughout the historical abuse investigation, arrangements have been put in
place to support those who have been affected by or been victims of abuse. This
support is extremely important and the current Council of Ministers recognises
this need and is putting in place measures for this to continue in the future on an
independent basis for a specified period.
As a result of the investigation, the National Society for the Prevention of Cruelty
to Children (NSPCC) Counsellor received 168 inquiries from alleged victims of
physical, sexual and emotional abuse arising from their time in the care of the
States of Jersey. Of these, 116 maintained regular contact and 25 received one-toone counselling. In 7 of these cases, counselling occurred on a daily basis. A
further 10 victims were serving a sentence in prison and required some
therapeutic service.
The Health and Social Services Department worked closely with the States of
Jersey Police to ensure a smooth transition of care and support for these alleged
victims to its Psychological Assessment and Therapy Service. A helpline was set
up by the Critical Incident Support Team and manned for a period of several
months with the Psychological Assessment and Therapy Team worked closely
with Victim Support. During the inquiry, the Psychological Assessment and
Therapies Service worked with and offered consultation to the various multiagencies involved in the inquiry process, including the police investigation team
and Victim Support to meet the clients’ needs.
The provision of a traumatic counselling service for those who have suffered
complex post-traumatic syndrome (PTSD) is a fundamental contribution to the
“recovery chances” of victims. Fifty individuals, many of whom are still in receipt
of treatment, have been referred for such support as a direct consequence of
events related to the historic abuse investigation. In addition, referral rates to the
Psychology Service for cases relating to historic abuse more generally have
increased by 20% over this period. In order to cope with the increased demand,
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increased provision was made and in April 2009 a Counselling Psychologist was
employed on a full-time basis to offer, working alongside those within the
department, trauma-focussed therapy to clients.
Working with the Jersey Care Leavers Association, it was recognised that there
may be a number of people in the community who need help but who have not
contacted the service because they see it as part of the system which permitted
their abuse to occur. With the announcement of the closure of criminal cases, the
Council will shortly be establishing an independent and confidential point of
contact for any remaining individuals who feel that they have either not been
heard or are seeking assistance from the States of Jersey as a result of their
experiences. Andrew Williamson, CBE, has been asked to provide this point of
contact, which would be established through the States Greffe, to be independent
from the H&SS Department. These arrangements will be established for a
specified period in 2011 and it is anticipated that Mr. Williamson would speak
with individuals about their experiences and assist them to access the appropriate
services to meet their needs.
3.7

Dealing with claims for financial compensation
As would be expected, claims for financial compensation have been received and
these are being dealt with by the Health and Social Services Department. The
current Council has, however, considered the matter of dealing with such claims
on a number of occasions since late 2009 and lawyers have been appointed to act
on behalf of the States of Jersey.
The claims themselves, and the most appropriate approach to be adopted in
managing those claims, are presently under review and are subject to detailed
discussions between relevant parties. At this stage, the Council is unable to make
any comment on this subject until this process has been completed.

3.8

Evidence of Conspiracy
The current Council is mindful of the claims of conspiracy and cover-up and
therefore believe it was important to establish whether there had been any
substantive evidence of a high-level conspiracy. With this in mind, in December
2010, the States of Jersey Police and the Attorney General were asked –
(a)

In the course of the Police investigation had there been any evidence of
any form of high level conspiracy?

(b)

If the answer was yes, to explain the potential nature of any possible
conspiracy.

The Attorney General has confirmed that both he and prosecuting counsel are
aware of no evidence to suggest any form of high level conspiracy, either to carry
out abusive activities or to cover up such activities.
The former Acting Chief of Police also confirmed that had been advised that the
police enquiry did not reveal any high level conspiracy to commit offences
against children in the childcare system. Nor was there evidence to indicate there
had been any cover-ups of any such alleged activities. He also confirmed that no
evidence was found of paedophile rings operating in the childcare system.
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The current Council of Ministers have noted that there is no evidence of any
conspiracy in the investigations and reviews on the issue of historic child abuse.
3.9

Summary of current context
In March 2008 the Island was in shock and mourning for those it was alleged had
been murdered at Haut de la Garenne, particularly in the light of allegations of
complicity and cover-up. When considering what has taken place since then, it is
clear that the context within which the previous Council of Ministers made its
public commitment to a Committee of Inquiry has changed beyond recognition, In
particular –
(a)

The alleged abuse has not been of the scale and scope as it appeared early
in 2008, when it appeared to be potentially the worst case of historic
abuse ever discovered in the UK. In particular:
•
There is no evidence that murder took place at Haut de la
Garenne.
•
There have been fewer prosecutions than were envisaged at this
time.

(b)

An in-depth investigation has been undertaken into current childcare
arrangements,
with
all
recommended
improvements
being
comprehensively acted upon.

(c)

Concerns about how the police enquiry was conducted in the period
leading up to November 2008 have been addressed through the
publication of the Wiltshire report and the implementation of key actions
by the States of Jersey Police.

(d)

Associated concerns about the governance arrangements of the Police are
being addressed by the Minister for Home Affairs through the current
proposal to establish a Police Authority.

(e)

Criticisms of the prosecution service have no firm basis, the former
Attorney General has publicly explained the principles and reasoning
behind prosecution decisions and the role of the Attorney General is
covered within the Carswell report that was presented to the States
Assembly in December 2010.

(f)

Both the Attorney General and the States of Jersey Police have confirmed
that the investigation has not revealed evidence of high level conspiracy
or cover-up.

(g)

The Chief Minister has made an unreserved apology to all those who had
suffered abuse in the Island’s care system in the past.

(h)

Comprehensive arrangements to provide support to those affected have
been in place since 2009 and the Council of Ministers will be putting in
place arrangements to strengthen these through a new independent
gateway via Mr. Andrew Williamson CBE to assist individuals’ access to
the services they need.

(i)

The approach to be adopted in dealing with civil claims for compensation
is presently subject to review and detailed discussion between relevant
parties.
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4.

A COMMITTEE OF INQUIRY
Public Inquiries are generally established to investigate specific and often
controversial events that have given rise to public concern and are followed by
calls for a ‘full and public inquiry’. The common factor in every Public Inquiry is
the pressing public concern that something has happened that must be investigated
openly and fairly by a body that is independent of the problem. In Jersey, the first
test for a Committee of Inquiry, as set out in Standing Orders, is that it must be
about a ‘definite matter of public interest’.
Whilst it is difficult to generalise, it is also clear that some inquiries are the result
of what could be described either as a ‘flaw’ in society or the systematic failure of
the State to protect its citizens. The Ireland Commission of Inquiry, for example,
was the result of serious and widespread abuse of children across
c. 140 institutions, which lead to c. 15,000 individual applications to its Redress
Board.
In general, there are 6 main objectives of a public inquiry –
(1)

Establishing the facts – providing a full and fair account of what
happened.

(2)

Learning from events – distilling lessons and preventing their
recurrence through changing practice.

(3)

Therapeutic exposure – providing an opportunity for reconciliation and
resolution between different parties.

(4)

Reassurance – rebuilding public confidence in whatever service or issue
has been the subject of the inquiry.

(5)

Accountability – holding people and organisations to account,
sometimes indirectly contributing to the assignment of blame and
mechanisms for retribution.

(6)

Transparency – demonstrating that ‘something has been done’ or
transparency in government.

As part of reviewing this matter, the Council has considered the characteristics,
objectives and outcomes of a range of inquiries, including the North Wales
Waterhouse Inquiry, Edinburgh Children’s Inquiry, Victoria Climbie Inquiry and
the Ireland Commission to Inquire into Child Abuse (see Appendix B).
A full Committee of Inquiry is a significant undertaking which would require the
appointment of individuals of sufficient stature and experience to act impartially
and judicially in order to safeguard the interests of all involved. Experience of
other Inquiries, such as that of the Ireland Commission, is that all those who wish
to engage with it, whether as witnesses, those named by witnesses or other
organisations would require legal support. This would be in addition to the
significant legal support provided to the inquiry team itself. All legal
representation would be paid for by the States.
Whilst cost should not be the deciding factor whether to commission a Committee
of Inquiry it must be considered. As well as legal support, other main areas of cost
would include the Chair and Inquiry team for the duration of the inquiry,
secretarial support to that team, support for evidence-gathering and witnesses,
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accommodation, media support and information technology systems for document
management and transcription.
To illustrate the possible scale of such an approach, it has been estimated that on
any one day of the 209 days that the North Wales Tribunal sat was regularly
attended by c. 30 Counsel, plus solicitor advocates. It has also been estimated that
a day of hearings (typically 3 per day) cost the Ireland Commission 103,000 euros
per day.
Appendix C identifies some of the resource and practical issues in more detail.
5.

OPTIONS CONSIDERED
With the above in mind, the Council has given serious consideration as to whether
an inquiry is required and justified in the following areas –
•
•
•
•

5.1

Historic childcare.
Current childcare
The prosecution process
The police investigation.

Historic Childcare
A historical inquiry as described by the Council of Ministers in R.27/2008,
including what happened in different organisations (e.g. Children’s Service and
Children’s homes), processes and policies, how complaints were dealt with and
how those in authority reacted.
This would be predominantly backward-looking, and may serve to address the
objectives of fact finding, transparency and providing victims with the chance to
tell their story and understand what happened, but it is unlikely to contribute to
learning or provide public reassurance that current systems are effective. Due to
the time that has passed, the ability of such an inquiry to uncover additional
evidence or to hold individuals or organisations to account is considered highly
questionable.
It is clear that the circumstances are far less serious than they initially appeared
and are certainly not, as initially thought, worse than many other such incidents in
the UK. Consideration has been given to the main issues that have emerged from
inquiries into residential child abuse that have been conducted in the UK. A
number of key findings have been consistently found from a range of such
inquiries, including poor management of homes, in particular the level of
autonomy given to the heads of homes; lack of close inspection; inadequacies in
handling of complaints and lack of clear policies on this issue; lack of sensitivity
towards children’s needs and a failure to listen to them; poorly trained and
unqualified staff exacerbated by inadequate recruitment procedures. It is likely
that an inquiry into historical abuse in Jersey would uncover similar findings or
conclusions; and with the services now provided having changed and moved on, it
is at present difficult to imagine any lessons from the past leading to
improvements in current and future services.
The current Council cannot see how using an inquiry to hold organisations to
account for past policies and practices would be beneficial, particularly when
independent external advisors have been engaged and we know that current
standards of child care are appropriate and are in the process of being further
improved. It is also difficult to see how an inquiry could be used to bring
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individuals in the system at the time to account when a thorough and detailed
police investigation has resulted in convictions and has concluded that there is no
evidence to justify further prosecutions.
The Council recognises that an inquiry in this area could provide those individuals
who have suffered abuse to have their stories heard, understand what happened
and to draw a line under their experience. Experience shows, however, that this is
not always achieved though an inquiry; not only can some find the experience
traumatic, the outcome can lead to immense dissatisfaction amongst those
affected, as was notably the case with the Ireland Commission. In addition,
through the services in place to support those affected and the implementation of
additional independent gateway arrangements in 2011, it is hoped that individuals
who have been affected will continue to be able to tell their story and access
appropriate support.
The Council of Ministers is therefore of the view that a Committee of Inquiry in
this area would be of questionable benefit and, in the current context, could not be
justified.
5.2

Current Childcare
The examination of current childcare arrangements in the Island to assess whether
the Island is discharging its responsibilities properly.
This would address objectives around providing reassurance that current childcare
arrangements are satisfactory, provide transparency around these arrangements
and would enable learning to take place for the future.
The current Council of Ministers believes that this aspect has been fully covered
by the Williamson report. This provided an independent and rigorous review of
the standard of child protection and care in the Island and has identified areas for
improvement which are in the process of being implemented. Amongst other
things, this work includes the current consultation on a Children’s Plan and the
independent inspections of services by the Scottish Social Work Inspection
Agency, the first of which commenced recently.
For this reason, the Council firmly believes there would be little benefit in
undertaking a Committee of Inquiry in this area.

5.3

The Prosecution Process
The examination of issues relating to the performance of the prosecution service
and how cases were dealt with leading up to decisions on whether to prosecute.
This would address objectives around providing reassurance and public
confidence in the process, could enable learning for the future and would address
issues of transparency in government.
The Council believes that criticism that Island’s prosecution service has delivered
anything but fair and impartial justice is unjust and has no firm basis. The former
Attorney General took steps to explain the principles and reasoning behind
prosecution decisions, including the engagement of external lawyers, and the role
of the Attorney General is covered within the independent Carswell report that
was presented to the States Assembly in December 2010.
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5.4

The Police Investigation
The examination of how the police investigation was conducted, including overall
governance of the police service.
This could address objectives around providing reassurance and public confidence
in the Police, could enable learning for the future and may address issues of
accountability and transparency in government.
The Wiltshire investigation focused heavily on the conduct of the investigation.
This independent report has now been published and the recommendations
identified are in the process of being implemented by the States of Jersey Police.
This would appear to fulfil the requirements for public scrutiny and future
improvement. In addition, the current proposals for a Police Authority seek to
address concerns about the governance of the police. The current Council finds it
difficult to conceive what a Committee of Inquiry would add to this work.

6.

RESOURCE IMPLICATIONS
Public inquiries are inevitably costly, something recognised in R.27/2008, when
the Council of Ministers stated there would be significant cost to such an
undertaking. The costs will vary widely depending on the scope of any such
exercise; and forecasting such costs in advance of establishing the detailed scope
and terms of reference is particularly difficult. It is also clear that costs and scope
can be easily be subject to significant underestimate at the start, the experience in
Ireland being a good example of this, where initial estimates were
c. 2.1 million euros and projected final costs of between 126 and 136 million
euros.
It is therefore only possible to make a broad assessment at this stage, using other
recent inquiries as a guide. With this in mind an initial estimate would be that, in
Jersey, an inquiry with reduced scope could cost in the order of £3 million –
£5 million with something of broader scope anything between £5 million and
£10 million.
The costs of a Committee of Inquiry would clearly be in addition to those incurred
as part of addressing the subject more broadly, in particular:
One-off costs:
Historical Abuse Investigation
Williamson Review

£7,575,000
£35,000

Williamson Implementation (capital)

£600,000

Wiltshire Investigation

£639,000

Additional revenue expenditure:
Williamson Implementation (by 2012)

£3,300,000

(£3.0 million in 2011)
The Island has already committed considerable resource to dealing with both the
investigation and matters arising, including reviewing and improving current
childcare and reviewing the police investigation. In addition to the above, there
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will be a number of civil claims which will incur significant cost and potentially
result in compensation payments. In total this could amount to a seven-figure cost.
7.

CONCLUSIONS
In March 2008, it was feared that what had been uncovered by the historical abuse
investigation represented the worst ever case of abuse anywhere in the UK. This
has proved not to be the case and, whilst any individual case of child abuse is
serious, the scale of the issue has been shown to be very different to that
apparently presented when the Council of Ministers made its commitment to a
Committee of Inquiry.
There is no question that the care system operating historically in the Island had
failed certain children in the States’ residential care in a serious and unacceptable
way. The Island’s government has unreservedly apologised for this and, given the
confirmation that all criminal prosecutions are concluded, is working in detail on
the most appropriate approach to be adopted in dealing with the claims for
compensation.
Although the criminal case has ended, the support and care provided to those
affected continues. The arrangements for Psychological support that have been in
place since 2009 will be strengthened in 2011 through the provision of an
independent gateway which will enable individuals to both have their story heard
and be provided with access to appropriate services.
In addition, whilst the work undertaken since 2007 demonstrated that services
within childcare were not failing, significant steps are being taken to ensure that
current and future child care is of the highest possible standard.
There is also no question that the way the Police investigation was handled early
in 2008 generated a level of fear and apprehension amongst the public which has
subsequently been judged to have been wholly inappropriate. It is clear lessons
have been learned from this, and steps have already been taken to improve Police
investigations and governance in the future.
The current Council recognises that the most compelling argument for some form
of inquiry is in the area of historical childcare. It is accepted that an inquiry in this
area might provide opportunities for those affected to have their story heard and
understand what has happened, though evidence would suggest that outcomes
often fail to match expectations, sometimes adding to the sense of grievance and
anger.
With the police investigation having fully investigated the allegations made, it is
unclear what an inquiry into events that took place many years ago would add to
this and what meaningful benefit would be derived from such a complex
undertaking.
The Council has therefore concluded that a Committee of Inquiry would not meet
the requirement to investigate unresolved issues in relation to the historic abuse in
the Island as the issues have been reviewed.
It is accepted that not everyone will agree with the Council’s decision and some
individuals may still have questions. It is hoped that those who may not agree will
recognise the seriousness with which the Council has considered the matter. With
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the advantage of the passage of time, the Council has reviewed all the issues and
considers that a Committee of Inquiry would not be appropriate.
The current Council of Ministers firmly believes that the Island would be best
served by recognising the steps that have already been taken and the continued
focus on improving current levels of childcare and also continuing to meet and
support the needs of those affected.
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REPORT
The Chief Minister and the Council of Ministers have made it clear since the
announcement of the police investigation into historic child abuse that all required
resources will be made available to enable the investigation and any subsequent criminal
proceedings to be completed effectively. At this time this must be the top priority for the
Island.
It is nevertheless almost inevitable that, at the conclusion of the current criminal process,
there will still be a very large number of unanswered questions about the way in which
children have been cared for in Jersey in previous decades.
The Council of Ministers believes that the only way to ensure that there is total
transparency in relation to this issue is for a full public inquiry to be held in due course,
and the Council is hopeful that all members of the States will share this view. The most
effective way to undertake any such inquiry is through a Committee of Inquiry established
under the States of Jersey Law 2005.
The Council of Ministers has approved the attached draft proposition relating to this issue
(see Appendix) in order to illustrate the nature and extent of the Inquiry that is envisaged.
The purpose of this Report is to place the matter in the public domain. The Council does
not, however, consider it would be appropriate to lodge this proposition ‘au Greffe’ until
the criminal process has been completed. This would firstly be inappropriate because
lodging and debating this proposition now could risk compromising the ongoing criminal
process. Secondly, until that process is complete, it remains unclear exactly what questions
will remain unanswered at the end of the process, and this proposition may need to be
amended. It could be some time before it is possible to lodge and debate this, but the
Council nevertheless believes that this should be done as soon as it becomes possible.

Council of Ministers
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APPENDIX
[to R.27/2008]

DRAFT
PROPOSITION
(to be finalised once the criminal process has been completed)
THE STATES are asked to decide whether they are of opinion −
to agree that a Committee of Inquiry should be established in accordance with
Standing Order 146 in order to investigate any issues which remain unresolved in
relation to historic abuse in the Island.

COUNCIL OF MINISTERS

Note:

The membership and terms of reference of the Committee of Inquiry to be agreed
by the States at that time.

REPORT
Since the announcement of the police investigation into alleged historic child abuse in the
Island, the Council of Ministers has made it clear that the Island’s first priority must be to
give full support to the police investigation and any subsequent prosecutions to ensure that
anyone found guilty of abuse can be brought to justice. The Council has also made it clear
that anyone who, while not necessarily acting criminally, covered up evidence or who
deliberately or negligently failed to act upon information they received will be dealt with
appropriately. The Council has undertaken to ensure that all the necessary resources will
be made available to achieve this objective.
In a statement made on Monday 25th February 2008, just after the discovery of the
fragment of a skull at Haut de la Garenne, the Chief Minister stated that “The protection of
children is our highest priority and we are totally committed to supporting the Police and
Criminal Justice authorities in uncovering any historic abuse and bringing those
responsible to justice. There will be no hiding place for anyone who abused children or in
any way colluded with or helped to cover up that abuse. We will commit whatever
resources are necessary to the investigation and any subsequent criminal cases.”
Experience in other jurisdictions that have faced similar investigations in the past has
shown that there are always a large number of unanswered questions that remain at the end
of the investigation and prosecution process. It is therefore probable that the future
conviction of any guilty parties in Jersey will only go some small way towards answering
the many questions that local residents and others outside the Island have been asking in
recent weeks. These are likely to include questions such as –
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•
•
•
•
•
•

How have the Island’s children’s homes been run in recent decades?
What procedures were in place to recruit staff and how was the performance of
staff monitored? Should other steps have been taken to monitor performance?
What measures were taken to address inappropriate behaviour from staff when it
was discovered, and if those measures were insufficient, what other measures
should have been taken?
How did those in authority at political and officer level deal with problems that
were brought to their attention?
What processes were in place to assess the performance of the homes and what
action was taken as a result of any problems that were identified?
Were there any mechanisms in operation to allow children to report their concerns
in safety and what action was taken if and when concerns were voiced?

The Council of Ministers believes it is essential that its undertaking to ensure that there is
complete transparency in relation to these issues is translated into a firm commitment to
hold a full inquiry into any unanswered questions in due course. It is, of course, the case
that the inquiry will not be able to begin until the conclusion of the current police
investigations and any associated prosecutions, but the Council nevertheless considers that
it is important for the States to be advised now of the Council’s commitment that this
inquiry should take place so that work can start as soon as possible after the conclusion of
any criminal trials. There have been many comments in recent days in the international
press alleging a ‘culture of secrecy’ and ‘cover-up’ in Jersey and a public commitment at
this stage to hold a full transparent inquiry would demonstrate in a practical way that this
is simply not the case in 2008.
The Council of Ministers believes that the inquiry should take the form of a States
Committee of Inquiry established in accordance with the procedures set out in the States of
Jersey Law 2005 and the Standing Orders of the States of Jersey. This would enable the
States as a whole to agree the terms of reference of the inquiry and its membership. In
addition, a Committee of Inquiry has the advantage of having all the powers and
immunities conferred by the States of Jersey (Powers, Privileges and Immunities)
(Committees of Inquiry) (Jersey) Regulations 2007 (see Appendix) which enable it to
summon evidence and witnesses if necessary, and also provide protection against civil and
criminal proceedings. These powers and immunities will be essential to ensure that the
Committee can discover the full facts without any inhibition.
It would be premature at this stage to speculate on the precise scope of the Committee’s
terms of reference, as these may depend in part on the outcome of the current police
investigations. The Council is determined that nothing should be done or proposed at this
time that could, in any way, prejudice the current police investigation. When it is possible
to establish the Committee it will, however, be essential to ensure that the terms of
reference are far-reaching so that every concern expressed and every allegation made can
be fully investigated. Whilst it may be too late to right the wrongs of the past, it will be
important for the people of Jersey that all relevant issues are brought out into the open so
that the truth of what may have happened in recent decades can be established.
Under Standing Orders a Committee of Inquiry can be comprised of between one and
5 people and the appropriate membership will need to be considered once the precise
terms of reference can be drawn up. In order to ensure a proper degree of independence, it
is nevertheless almost certain that it will be necessary to appoint one or more members
with appropriate professional qualifications and experience from outside the Island. The
Committee will require considerable administrative support to undertake its work
effectively and it would be naïve to imagine that there will not be a significant cost
associated with its work. The Council nevertheless believes that this will be an essential
and worthwhile use of public funds in the light of recent events.

R.8/2011

17

Financial and manpower implications
As explained above it is likely to be many months, or even years, before this Committee of
Inquiry can begin work and there are therefore no immediate resource implications arising
from this proposition. When a further proposition is brought in due course to appoint
members of the Committee and agree terms of reference, a full resource implication
statement will be included, together with details of the proposed source of those resources.
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APPENDIX B
Summary of other inquiries
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APPENDIX C
1.

Some issues surrounding costs
Whilst it is vital that a commitment is obtained at the outset to adequately fund an
inquiry, in its initial stages it will be extremely difficult to gauge the overall
projected costs accurately because of unknown or variable factors. Providing a
forecast in advance of establishing overall scope and the inquiry team’s detailed
terms of reference have been definitively established is particularly difficult and a
preliminary budget would need to be identified at the outset.
This difficulty is highlighted by the initial estimate in 1999 of the costs of the
Commission of Inquiry in Ireland would be between 1.9 million and
2.1 million euros and would take 2 years to complete. In practice, it was 10 years
before a report was produced and it has been estimated that final costs could be
between 126 and 136 million euros.
In 2004 the Department for Constitutional Affairs (DCA) produced a consultation
paper, Effective Inquiries, in response to a wider piece of work known as
Government by Inquiry. In this consultation document, the DCA noted that there
had been approximately 30 significant/extensive inquiries since 1990 at a total
estimated cost of over £300 million. Some of these inquiries and their costs are
listed below –
•
•
•
•
•
•

Stephen Lawrence Inquiry – 1997 – £4.2 million
Bristol Royal Infirmary Inquiry – 1998 – £14.5 million
Bloody Sunday Inquiry – 1998 – c. £155 million
Royal Liverpool Children’s Hospital Inquiry – 1999 – £3.5 million
Marchioness Inquiry – 2000 – £6.3 million
Shipman Inquiry – 2000 – £16 million – £21 million.

Based on these inquiries, it was estimated in 2004, that the average cost of
inquiries was approximately £7 million (this figure excludes the Bloody Sunday
Inquiry). It has also been recognised that in addition to this there will be further
costs to a department itself in terms of the handling of the inquiry and its
aftermath, as well as the redeployment of staff away from their usual tasks.
As an example of a breakdown of costs, the Ireland Commission is projected to
cost (Source: C&AG Ireland report June 09) –
Category
Administration*
Legal team Costs
Litigation Costs
State Respondent Costs**
Other Costs
Third Party Legal Costs
*
**

Total Projected Cost in euros
30m
15.5m
2m
8.5m
2m
68 – 78m

Administration: 58% salaries, 25% accommodation, 6% IT, 4% experts, 3%
accountancy.
Costs of representing the public interest, government departments and compliance
with discovery orders.

What is striking from the above figures is the amount spent on legal costs – a
broad estimate would be 90 – 100 million euros. If, as would be likely, Jersey
adopted the principle that legal representation should be met by the States, then a
great deal of expenditure on a Committee of Inquiry would be on legal fees. The
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list of the main practical issues provided in Section 2, below, identifies at least
4 areas where Counsel/legal advice will be required –
•

for the Inquiry Team

•

for witnesses

•

for those named by others

•

for other parties (e.g. States Departments).

To further illustrate these costs –

2.

•

It has been estimated that on any one day of the 209 days the
North Wales Tribunal on Child Abuse sat was regularly attended
by 8 Queen’s Counsel, 21 Junior Counsel and solicitor
advocates.

•

it has been estimated that a day of hearings (typically 3) cost the
Ireland Commission 103,000 euros per day (though in Jersey this
is likely to be higher).

Practical Considerations
In considering what a Committee of Inquiry might look like in Jersey,
consideration of other public inquiries in the UK has identified a number of issues
that will need to be considered. These are set out below and will need to form part
of the thinking behind the size and scope of any inquiry.
Chair/Inquiry Team
Many inquiries operate with a single Chair, who may choose some suitably
qualified assistants for support (e.g. Victoria Climbie, 1 Chair, 4 assessors).
Others will appoint a team of people (e.g. 3), with one identified as the Chair.
Under Standing Orders, a Committee of Inquiry in Jersey can be comprised of
between one and 5 people.
Counsel for the Inquiry Team
The inquiry team will almost certainly require specific legal support, probably in
the form of a solicitor to the inquiry and a legal team in support. This is likely to
be significant.
The Victoria Climbie inquiry had a legal team of 13 and the North Wales ‘Lost in
Care’ enquiry had 10 plus legal assistant support.
Counsel for Witnesses
Legal support will be required for witnesses, which is very often paid for by the
inquiry.
Counsel for those named by others
Legal support for those either accused of abuse or those accused of operating or
presiding over systems which allowed abuse to go unchecked.
Counsel for other parties
Legal support for other parties, such as the States Departments involved or other
involved parties.
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Secretariat
A secretarial service will be required for the inquiry team. This often includes a
secretary to the Chair, plus support staff.
The Victoria Climbie inquiry had a secretary plus 7 others and the North Wales
‘Lost in Care’ Inquiry had 8 administrative staff under a Chief Administration
Officer.
Evidence-Gathering/Witness Team
Careful consideration will need to be given to who should provide evidence, what
evidence is required and what support is required to gathering evidence.
Some inquiries, such as the North Wales ‘Lost in Care’ inquiry include support to
the evidence gathering process through a witness interviewing team (9 people,
including 8 retired detectives).
Document Management
Document management will be required to handle the collection of documents,
sort/order them and ensure their safekeeping. A dedicated Document Manager
will be the point of contact with those who may have documents and will ensure
that a disclosure schedule is signed off and will deal with continuing disclosure.
The Document Manager will also be the Data Protection Officer for the inquiry.
Venue
A multi-functional venue will be required which will provide facilities to hold the
public inquiry, including public access, provide facilities for the inquiry team,
legal team and secretarial and to house the technology requirements. Separate
meeting rooms will be required both for the inquiry team and to meet witnesses.
Media Support
It will be crucial to have dedicated and experienced media support for the inquiry.
This will be particularly important during public hearings, when new information
will undoubtedly come to light and will need to be responded to and co-ordinated
with some urgency.
One dedicated person is likely to be an absolute requirement, though more may be
required at key times. (e.g. Victoria Climbie 2 people, North Wales ‘Lost in Care’
1 person).
IT Support
IT systems and support will be required for –
•
Document/evidence management systems
•
Transcription systems
•
Website
Not only will the right systems have to be selected and implemented, ongoing
support will be required, particularly for the transcription service, systems support
and website updating.
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Deputy R.G. Bryans (H)
Deputy of St. Peter
Deputy R.J. Rondel (H)

2.
Committee of Inquiry: Historical Child Abuse (P.118/2012) - as amended
The Bailiff:
Very well, we come next to Projet 118, Committee of Inquiry: Historical Child Abuse lodged by
the Council of Ministers and I will ask the Greffier to read the proposition and I will also ask the
Greffier to take over the Chair for this matter.
The Assistant Greffier of the States:
The States are asked to decide whether they are of opinion - (a) to agree that a Committee of
Inquiry should be established in accordance with Standing Order 146 to inquire into a definite
matter of public importance, namely historical child abuse in Jersey and that the committee should
be comprised of a senior legally qualified chairman of significant standing from outside Jersey and
2 other members from outside the Island with suitable skills and experience; (b) to approve the
terms of reference for the Committee of Inquiry (as set out in the Appendix 1 to the report on the
amendment of the Council of Ministers dated 5th February 2013) as amended; (c) to agree that the
Chairman should be selected by a panel comprising the Greffier of the States and 2 independent
persons from the United Kingdom, with the selection process being overseen by the Jersey
Appointments Commission; (d) to agree that the 2 members of the committee should be selected by
a panel comprising the proposed Chairman, the Greffier of the States and 2 independent persons
from the United Kingdom, with the selection process being overseen by the Jersey Appointments
Commission; (e) to agree that the proposed Chairman should be requested to recommend any final
changes to the terms of reference for the Committee of Inquiry referred to in paragraph (b) above
for approval by the Assembly and also to set out the proposed process for conducting the inquiry,
having consulted with interested parties where necessary; (f) to request the Chief Minister to bring
forward to the States the necessary proposition relating to the appointment of the Chairman and
members and, if necessary, to the approval by the States of the final terms of reference if changes
have been recommended by the proposed Chairman; (g) to agree that the Committee of Inquiry
should be requested to complete its work within 12 months of commencing the inquiry.
The Greffier of the States (in the Chair):
Very well, just before I call the Chief Minister to propose, just 2 preliminary matters; I would, first
of all, ask Members to note that the Greffier of the States is given a role in the proposition in
relation to the appointment, so I trust Members do not think that interferes with my presiding in the
Assembly today. Secondly, Members will have noted that there are a number of amendments
lodged to the proposition. The Council of Ministers has lodged, of course, an amendment to its
own proposition which substitutes the terms of reference and, consequently, then lodged an
amendment to those amendments, which makes certain further changes. Members will find on
their desks, I think, a sheet which shows the effect of the terms of reference as amended. Do I take
it Members are content, in the interests of simplicity, to invite the Chief Minister to propose the
proposition as amended by those amendments? Very well, there is clearly an amendment from
Deputy Tadier which will have to then be taken separately but I will ask the Chief Minister to
propose the proposition as amended. Chief Minister.
2.1 Senator I.J. Gorst (The Chief Minister):
Perhaps I could thank Members for ceding to take the proposition as amended and amended. A
Committee of Inquiry to consider historical child abuse is the right and proper way to proceed. It
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provides a clear acknowledgement that we know things have gone wrong in the past and that we
want to learn lessons from previous failings in childcare provision.
[11:45]
Government first made an apology on 6th December 2010 in the following way: “On behalf of the
Island’s Government I acknowledge that the care system that operated historically in the Island of
Jersey failed some children in the States residential care in a serious way. Such abuse has been
confirmed by the criminal cases that have been before Jersey’s courts. To all those who suffered
abuse, whether confirmed by criminal conviction or not, the Island’s Government offers its
unreserved apology.” More than 2 years has passed since that apology was first made and I am
convinced that a Committee of Inquiry is now the correct course of action. It is the right thing to do
for victims of abuse who want to recount their experiences to an independent inquiry. It is the right
thing for our community, so we can be assured that we have done everything possible to establish
what went wrong and then to ensure it does not happen again. Agreeing the Terms of Reference
today is the next step, reflecting the Assembly’s decision in 2011 to hold an inquiry. Ministers
have already set up the Historic Abuse Redress Scheme which is compensating victims of abuse; 31
claimants have already accepted offers under the scheme. Since 2008 there have also been a
number of independent reports on our children’s services. These reports have informed Health and
Social Services policy development and significant progress has been made in implementing many
of the recommendations. Our children’s services today are very different from how they were just
10 years ago, let alone 30 years ago. Members are well aware of the process that has brought us to
where we are today. The Verita review and the Williamson review have both helped us to arrive at
today’s terms of reference. I would like to thank Verita, Andrew Williamson and the interested
individuals for their help in producing and refining these terms of reference. I would also like to
mention 2 Members of this Assembly whose participation I have particularly appreciated: Deputy
Tadier, who has co-ordinated and represented views of stakeholders and Senator Le Gresley,
without whose patient diligence we would not have reached the level of consensus that we have
today. [Approbation] I am confident that today’s proposals answer the central purpose of
establishing a Committee of Inquiry. I believe this inquiry will provide a trusted forum where
witnesses can share their experiences where a healing process can begin and through which we can
develop a shared understanding of the lessons which need to be learned from our past. A
Committee of Inquiry is a significant undertaking which needs to be led by individuals of sufficient
stature and experience to act impartially and to safeguard the interests of all involved. The Council
of Ministers is proposing the committee should be led by a legally qualified Chair with a legal or
perhaps judicial background who is independent of Jersey and of all interested parties. We are
proposing that the selection panel should include yourself, Sir, and 2 independent people with
appropriate experience from the United Kingdom. The Jersey Appointments Commission should
oversee the appointment process of the Chair. The Chair should be supported by one or 2
panellists, also recruited from outside Jersey, with at least one lay member from an island
community and one panellist with childcare experience. The proposed Chair should recommend
any changes to the terms of reference for approval by the Assembly and set out the proposed
process for conducting the inquiry, having consulted with interested parties where necessary and
that the Committee of Inquiry should be requested to complete its work within 12 months of
starting the inquiry. The main objectives of a public inquiry are to establish the facts, learn from
past events and prevent their reoccurrence, provide an opportunity for reconciliation and resolution,
to rebuild public confidence, to hold people and organisations to account and to demonstrate that
something has been done and that government is transparent. This inquiry is not a court of law and
will not be able to judge the guilt or innocence of individuals mentioned by witnesses. Its role is to
understand what happened to cared for children, by allowing victims to describe what happened to
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them, by allowing those accused of abuse, but not charged with a crime, to have their say and by
collating information from past investigations and reviews, particularly from those carried out since
2007. This information will need to be set within the social norms of the relevant period to help us
understand what went wrong, what was done at the time and who was accountable. I do not
propose to go through each term of reference individually. A Committee of Inquiry generally sits
in public. It can though, in the interests of justice or in public interest, sit for all or any part of its
proceedings in private. It is essential that the committee balances the needs of the victims with
both public interest and in the interests of justice, consequently Ministers hope that the committee
will consider the comments of the Attorney General in this regard. I am aware that some Members
have concerns about the possible financial implications of this inquiry. Members will know that an
initial estimated cost of £6 million was identified. This figure was produced with help from Verita
who have experience of similar inquiries. Further validation work has since been undertaken by
your own department and by the Treasury Department and I would like to thank the Minister for
Treasury and Resources for his detailed comment in this regard and I hope that Members have
gained reassurance from this further detail. The main assumption with regard to finances is that
this inquiry will take one year. Other key assumptions relate to the number of witnesses, named
individuals and organisations to be interviewed. Allied to this is the level of legal support and costs
that will be required to support those individuals and organisations. These estimates will be
reviewed when the Chair and panel are appointed and have confirmed their approach to the conduct
of the inquiry. The £6 million estimate includes a contingency provision of £1 million, recognising
that there will inevitably be developments as the process continues. With regards to the budget
management, the £6 million will be allocated to the States Greffe and you, Sir, the Greffier of the
States, will act as a counting officer with financial management support through existing Treasury
arrangements. Management of the budget will need to comply with the Public Finances Law and
all relevant financial directions. The inquiry will operate over 2 financial years, 2013 and 2014,
and ongoing forecasting will be undertaken as part of the budgetary control procedures. I
understand that this inquiry needs proper funding but I am clear that spending should be rigorously
controlled by Treasury’s regular procedures. In conclusion, the Council of Ministers believes a
Committee of Inquiry is the right thing to do. We want to acknowledge publicly that things have
gone wrong in the past and we hope this Committee of Inquiry will help us to learn lessons from
past failings in childcare provision. Ministers believe that by establishing a thorough, trusted and
independent process of inquiry the experiences of all witnesses will be recorded their rightful
importance and play a part in ensuring that Jersey has the correct framework to protect all Islanders,
especially its most vulnerable. I would like to reassure Members that everything suggested by
Verita and more is contained in the proposed terms of reference. This Assembly has already stated
its position on the holding of an inquiry. Now is the time for all Members to support these
comprehensive terms of reference so that work can start. It is my sincerest hope that this
Committee of Inquiry will be the first step in the healing process for all of those who have suffered,
as well as the whole community. I ask Members to support this proposition as amended.
2.2

Committee of Inquiry: Historical Child Abuse (P.118/2012) - Amendment (P.118/2012
Amd.) - Second Amendment (P.118/2012 Amd.(2))
The Greffier of the States (in the Chair):
Is the proposition seconded? [Seconded] There is one amendment remaining to deal with, which
is the amendment in the name of Deputy Tadier. This is numbered P.118 amendment - second
amendment and I will ask the Greffier to read that amendment.
The Assistant Greffier of the States:
After the words “(as set out in Appendix 1 to the Report on the amendment of the Council of
Ministers dated 5th February 2013)” insert the words - “except that in the terms of reference, in
30

paragraph 13, for the words from “shall be examined by an independent expert” through to “all the
circumstances” substitute the words “may be examined in a manner to be determined by the
Committee”.
2.2.1 Deputy M. Tadier:
If I can thank the Chief Minister for his speech, I thought that his speech was appropriate in its tone
and content. I know there is a lot of interest being generated today, not simply by the police station
but also about perhaps the more abstract proposition that we have in front of us, which is a
Committee of Inquiry into a very important issue of public interest. The reason that there is only
one amendment left from the table is because much of the work, in fact the vast majority of the
work and I suppose you can compare it to an iceberg, has been done behind the scenes and below
the surface, to mix the metaphors, because many meetings have been taking place, particularly in
the last 2 months, between key stakeholders, interested parties, perhaps pivotal politicians like
myself and Senator Le Gresley and the Council of Ministers in order to find a consensual way
forward.
[12:00]
Many of the amendments that we have put forward have been adopted so that the intent of what we
are trying to get on the table has been recognised. In some ways I would have been hopeful that if
we had not been pushed so much to the wire with these amendments, and there are various reasons
for that, not within our hands it has to be said, I would have thought that given another week or 2
we could have probably come to an agreement on this amendment being accepted. I do not think it
is that controversial and I will explain why. But, first of all, the Greffier staff have been kind
enough to circulate a sheet, akin to the one for the Council of Ministers amendments, simply
showing the difference in what is being asked and it is fairly straightforward. I am simply asking,
on behalf of other stakeholders, that we remove the part which is prescriptive about how the
Committee of Inquiry should be looking, if they need to, at prosecution files simply to say that we
should not be telling them how they do their job. We should be leaving them free to do their job in
a way that they will and remember there will be very experienced, very professional people who
will be doing things best practice. We have the Greffier who is going to oversee that process to
make sure that the individuals we have are people that we can trust to do the job. Nonetheless, I
will read from the report because it is quite short and I think it does encapsulate the purpose behind
the amendment: “Of all the amendments this seems to be the only one that is still causing me and
stakeholders I have been working with problems. The wording in the first part of paragraph 13 of
the terms of reference agrees that, as part of its remit, the Committee of Inquiry will look at the
actions of the States of Jersey Police and prosecuting authorities with regard to the way in which
files were submitted from one to the other.” That is to say between the police and the prosecuting
authorities: “And then to establish whether the prosecutions were conducted in a professional
(including impartial) manner.” I will probably stop at that point just to say we settled on the
wording “professional” after taking advice from Verita because we had originally agreed, I think
back in 2011, the wording was “an impartial and consistent approach”. That then got changed to
“professional and impartial” and then it was suggested by Verita that we do not need those 2 words
because professional entails it but it should be understood that it will be looking at those areas: “To
make sure it is free from undue interference, whether that was political or otherwise, this is very
much the what and, as in the other current 15 terms of reference we are charging the committee to
establish the facts and report back to us.” The key thing I would emphasise is that: “In none of the
other terms of reference do we tell the Committee of Inquiry, who will be professionals with, one
would imagine, a degree of experience but in fact a lot of experience in conducting these type of
inquiries, we should not be telling them exactly how they should be conducting their work.” First
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of all, it does not sound right and it has the potential to get the Committee of Inquiry off on the
wrong footing: “I have engaged in much contact with relevant stakeholders, including the political
originators of the Committee of Inquiry.” That would have been Senator Le Gresley and the former
Deputy of St. Martin, Bob Hill, but also the former Deputy of St. Mary, Daniel Wimberley, and
they have been very helpful. Even though they are no longer States Members they have put in
much time at their own inconvenience, which has to be appreciated: “We know the inquiry will
necessarily have to be chaired by someone who is independent. He or she will also have likely
extensive legal training. It would seem that in the first instance the Chairman may wish to look at
the files, him or herself. As a professional and independent person it does not appear to me that
that should be a problem. However, it is not clear whether those files would be able to be seen by
the Chairman under the current wording or if they would be sent off straight to the independent
experts.” Remember we are going to be paying for the independent Chairman, who is an expert,
and 2 panel members and I see from the costings that they will also have their own legal and
specialist advice. I am just questioning whether we necessarily need to automatically go down that
route straightaway and, if so, why? “The offer for outside independent legal advice is not a
problem per se, indeed it may be desirable but it should be something that is available to the
professional team that will make up the committee. We were, thus, disappointed that our very
simple suggestion of amend ‘shall’ to ‘may’, so that it would read ‘those files may be examined by
an independent expert or experts’ was not accepted. This would have put the discretion very much
back where it belonged with the committee members. It should also be noted that there were
concerns raised from some stakeholders who noted that the advice being given to Ministers on the
process for looking at the prosecution files was coming from the same department whose decisions
would be subject to scrutiny from the Committee of Inquiry. While there is no suggestion of
impropriety we do know that perception is important, given the fact that in Jersey the State
Prosecutor is also the legal adviser to the Council of Ministers. We feel, therefore, that this is
another compelling reason that the Committee of Inquiry should be given the flexibility to act in a
manner of its choosing without apparent undue limitation.” I am going to be asking at the end of
this proposition whether the Chief Minister will be accepting this amendment. I would like to feel
he can do that and I will explain why. It is simply ... it does not mean that the very, what I would
call, prescribed route for the Committee of Inquiry to take. It does not mean that they cannot do
that, if that is seen to be the best or an acceptable way to do it. It simply means that they do not
have to. We do not know who the committee Chairman or the other panel members are going to be
yet. It may be that putting such a route in place may put some applicants off from doing that,
because they will not want to necessarily come over to Jersey to take part in a Committee of
Inquiry, where one or more of the areas have been stipulated - only one of the areas, it has to be
said. It may put certain people off from doing that. I also think that the direction being proposed is
unclear. We have to remember that the Committee of Inquiry are not reinventing the wheel. This
may be something unusual for Jersey, something which has taken a long time to come about. But
these things happen elsewhere. It is unfortunate, but they do occur. Committees of Inquiry happen
elsewhere and there are experts who do the job. I do not really like to use analogies, because they
are never quite perfect, but when you commission an architect to build a house for you, you give
him the specifications and you tell him to go off and build that house. You do not get into the
minutiae of telling him what kind of cement and sand mixture they should be using to build your
house. You say: “I want a house which has got 4 rooms, 3 upstairs, one downstairs; 2 bathrooms.
Go away and do it.” You do not tell him who he is allowed to buy his supplies from. You give
him a budget and he will go off and do that. I think this is very much the way of doing it. If the
only way to do it is what is described here, any self-respecting Committee of Inquiry will adopt that
process anyway. That is all I am saying. I do not want to labour the point, because it depends very
much on the resistance and the arguments that will come back against this amendment. I will
prepare for those in my summing-up. Simply to say, today is not about mudslinging. We have
32

come a long way. We know that it has taken a long time. There was, of course, a point at which
there was not even going to be a Committee of Inquiry. That was turned around. I hope today,
what I would like to leave with Members, is if we are going to do this Committee of Inquiry it is
important that we do it properly or do not do it at all. That is the thing. It is better to not have any
question marks over the Committee of Inquiry from the beginning. Because, there may be people
out there who are never going to be satisfied with whatever the Committee of Inquiry comes back.
But I think the vast majority of people are reasonable and rational. But those question marks will
only increase if we cannot get 100 per cent consensus from the beginning about what the terms of
reference should be. I give one last invite to the Chief Minister before the ensuing debate to accept
what, I think, is a modest amendment. Just to put it in context. If you believe in synchronicity,
about things happening at the same time for a particular reason, today’s copy of the Times leads
with the fact that prosecutors in the U.K. have been ordered to crack down on sex abuse. It has
noticed the fact that the way we deal with things needs to change as they go on. I will not bore
anyone with the copies, but there are some very far reaching and significant recommendations that
are being put in place, which I think we all need to learn from. It is not simply about allocating
blame, saying: “Decisions were wrong.” I do not think it is that clear cut. It is also about
establishing how we as a society should be dealing with these kinds of issues to make sure that the
ones who are most vulnerable are not put through the mill unnecessarily. So, I do make the
amendment and I would ask for Members to give it serious consideration.
The Greffier of the States (in the Chair):
Is the amendment seconded? [Seconded]
Deputy T.M. Pitman:
Sir, can I just raise an issue. I think it is a point of order.
The Greffier of the States (in the Chair):
Yes.
Deputy T.M. Pitman:
I have raised the concerns before, as you are aware, and I hope they have been listened to. Could I
place on Hansard that I think it would be totally wrong that any Member should speak in this if he
or she has got past links, where perhaps they have been in a role where they may find themselves at
this Committee of Inquiry. I would ask that if those people are not going to recuse themselves, they
will at least stand up and acknowledge for the record that: “I was the Attorney General” or: “I was a
care worker” or whatever. I would like that recorded on Hansard, as I do think it is very important
for the reasons Deputy Tadier has touched on.
The Greffier of the States (in the Chair):
Standing Orders 106 makes clear the circumstances in which declarations of interest will be made.
I am sure Members will take account of that Standing Order, if it applies. This is a very narrow
amendment on paragraph 13, so I would urge Members who are speaking to refine their comments
to the amendment. There will be ample opportunity to speak on the proposition afterwards. Chief
Minister?
2.2.2 Senator I.J. Gorst:
I would like to start by reiterating my thanks to Deputy Tadier, as I said, in my opening comments
for marshalling, if I might use that words, stakeholders refinements that they wish to see to the
terms of reference and the work that they put in to enabling the Council of Ministers to bring
forward the 2 amendments which are now incorporated into the terms of reference. I think, as
Deputy Tadier acknowledged in his moving this amendment, this is a particularly difficult area. It
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is particularly difficult to understand quite what the process might be and quite what the
implications of any process, which suggests that prosecution files should be reviewed, would be. It
was a quite deliberate decision of the Council of Ministers in recognition that we were going into
an area which I am not aware has happened in Jersey before. I am not aware that other Committees
of Inquiry have proposed quite a review so broadly in these terms. Therefore, I was of the opinion
and still am that Members need to have before them of how this might work. That is important
because of the way prosecution decisions are made and the basis upon which they are made. That
is itself important, because the Committee of Inquiry will be hearing evidence, people’s stories
about what happened to them, which may not form part of the evidence within a prosecution file,
which was submitted by the police for the prosecuting authorities upon which they were then going
to make a decision. The decisions, as Ministers have said in their comments, which I hope
Members have taken the time to read - if they have not I would ask that they just turn to the
penultimate paragraph, not the emboldened paragraph - where it outlines where it is important to
have the process which Ministers are asking Members to support today. The evidence, the papers
and the file that was available to the decision maker at the time was just that. One can only decide
whether the decision taken was reasonable by looking at those files and not being coloured perhaps
by other evidence or information which is provided to the panel.
[12:15]
Therefore, Ministers quite deliberately and carefully have suggested this process. The other point I
would just wish to make is that the person doing the independent review of these files, should it be
decided that it is required by the Chairman, I believe needs to be somebody who is experienced in
making prosecution decisions. I think that it will be and it will be unlikely that the Chairman of the
inquiry will be such a person, as I suggested in my opening remarks. It is expected that the
Chairman will be a lawyer or somebody with judicial experience, but not necessarily with
experience as a prosecuting authority. They are quite different. It might appear that a lawyer is a
lawyer is a lawyer. That is not quite right. Experience of making those decisions is important
because they will need to understand how those decisions are arrived at and upon what evidence.
Deputy Tadier and myself and Senator Le Gresley have discussed this, I suppose, at length. While
I stand by the position of the Council of Ministers and the comments, of course, it is for this
Assembly to decide at this point. Members will also be aware that one of the limbs of the
proposition this morning is that the Chairman and panel themselves, if they have any concerns
about the terms of reference that we are going to approve today, will be able to ask me when I bring
forward their appointment to this Assembly to make amendments at that time. It is for those
reasons that unfortunately I do not think we were able to reach agreement. I hope that Members
will see that it is from my perspective not quite as straightforward as Deputy Tadier might have
suggested, although I do accept his reasons for bringing it forward, that he does not want to be
prescriptive at this time. He wants the Chairman and the panel to make those decisions. I am of
the view that because it is such a delicate and difficult area, going into grounds that we need to be
absolutely certain of what the process is, that I would ask Members to not accept this amendment
but to remain with the terms of reference as they are. The other thing perhaps I would say is that,
as you rightly directed, it is quite a narrow amendment to the terms of reference. Therefore, I hope
that the debate will not become personal or prolonged. In some ways it is quite simply whether
Members would like to have it prescribed now as the Council of Ministers are proposing or to give
it back to the Chairman to make an ultimate decision.
2.2.3 Senator F. du H. Le Gresley:
I would like to share the Chief Minister’s comments about the very valuable work that we have
been able to do with Deputy Tadier, former States Members and the Jersey Care Leavers’
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Association in arriving at these terms of reference. It has been a long haul. I do believe we have
very robust terms of reference. But it is unfortunate that we cannot quite reach agreement on this
particular term of reference, number 13. I would dearly have hoped that we could have done. I
think the Chief Minister has made the right points and I just want Members to go back to ... because
a lot of where we are today is to do with the original Verita report, which is appendix 3 of the
original proposition. Throughout the process, drawing up terms of reference, we have always gone
back to what Verita have suggested, not only in the wording of the terms of reference but the
process of arriving at how we set up our Committee of Inquiry. I would like to draw Members’
attention to page 21 of our original report and proposition, which is effectively appendix 3 of the
report, and it is the Verita report. On page 21 we do see from Verita, it is the fourth bullet point,
they are talking here about the legal fees. It says: “The legal fees could be significant. They may
be incurred under 3 headings: legal advice for the panel, other than as above; legal costs of
interviewees, if Chair agrees to allow such; and [and these are the key words] legal costs for a
review of earlier decisions about prosecution.” Now, I would interpret that as Verita saying that at
some stage the Committee of Inquiry will require expert legal advice on earlier decisions about
prosecutions. This would be a requirement of complying with Deputy Tadier’s original request in
the proposition that was debated 2 years ago. I do believe Verita were mindful that this would be a
requirement. I back that up by asking Members to turn to page 23 of the same report, of Verita. In
paragraph 2.24, they do say, and this clarifies: “The inquiry will also need access to independent
expert advice, including from a senior experienced prosecutor from outside Jersey.” So, I would
submit that Verita knew quite well that we would require this process. It is not correct to say, as
Deputy Tadier said, that the legal adviser to the Committee of Inquiry will have the same role as the
experienced prosecutor from the U.K. that they would refer any prosecution cases for review. They
are different roles and we must be careful to not confuse that. Some people have been perhaps,
dare I say, disparaging of the role of Andrew Williamson in helping us draw up terms of reference.
His report, although very brief, is appendix 4 of the same original proposition on page 39. He also
made the same point: “It may be appropriate for the States of Jersey to commission an independent
legal review of the decisions to prosecute or take no further action. This should be carried out by
an independent non-Island-based lawyer and will involve the reviews of factual evidence.” So,
Williamson also was of the opinion that independent legal prosecution advice would be required to
review files. For that reason, and probably that reason alone, that the Committee of Inquiry have
felt that we should have prescriptive details in terms of reference 13, relating to the procedure for
the review of files.
Deputy T.M. Pitman:
Sir, can I just ...? I think it is a verbal typo. I think the Senator said the Committee of Inquiry have
asked for prescriptive. Yes, that is what I thought.
The Greffier of the States (in the Chair):
The Senator did inadvertently say “Committee of Inquiry”.
Senator F. du H. Le Gresley:
I am sorry, Sir, I am not working from a script. [Laughter] I would also like to, again, draw
Members’ attention to our first amendment to the proposition, which Members hopefully have
brought with them, on page 5, where we set out more explanation of why we feel that these
additional clauses should be in the terms of reference. I will just read it because I think it is
important we all understand where we are today: “It should not be the case that a Committee of
Inquiry should examine the details of individual prosecution decisions. The reasons for this are as
follows: (1) A public examination of a prosecution decision infringes the principle of the
independence of the prosecution decision-making process and may undermine the independence
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going forward. (2) The Committee of Inquiry, comprising a lawyer and 2 lay persons, will not be
best placed to give any proper evaluation of a prosecution decision without specialist expert
guidance by a person who has access to all materials available to the person who took the original
prosecution decision.” That backs up the views of Verita and of Williamson: “(3) A public scrutiny
of prosecution decisions will amount, in effect, to a trial in public, not only of the decision itself but
also of the individuals against whom allegations are made. This would be wrong and unfair. A
provision to term 10 [now number 13] has been added so as to ensure that prosecution decisions,
should they need to be examined at all, should be done confidentially by a specialist in criminal law
who would then report to the Committee of Inquiry.” I maintain that it was always intended that an
independent prosecution expert from the U.K. would review any prosecution files as appropriate.
That is why the Council of Ministers would prefer that Members support the conclusion of this in
terms of reference 13 and not support Deputy Tadier’s amendment.
Deputy J.A.N. Le Fondré of St. Lawrence:
Sir, may I ask a point of clarification, as it were, from the speaker?
The Greffier of the States (in the Chair):
Yes.
Deputy J.A.N. Le Fondré:
I understand what was said, I think, but could I ask the speaker how much of a show-stopper this
is?
The Greffier of the States (in the Chair):
I am not sure that is a point of clarification, Deputy.
Senator F. du H. Le Gresley:
Should I say something?
The Greffier of the States (in the Chair):
Briefly, if you wish to, but it is not really a point of clarification. It is asking you to say something
you did not wish to say or decided not to say.
Senator F. du H. Le Gresley:
I would say it is not a show-stopper, but we have to remember the whole purpose of the Committee
of Inquiry is to look into historical child abuse. This is a very small part of the whole process. We
have to accept that this was Deputy Tadier’s amendment to my original proposition and he has
every right to ask this Assembly to go with his preferred version.
2.2.4 Deputy R.G. Le Hérissier:
I do not know if other people like myself are feeling in a slightly Alice in Wonderland situation.
On the one hand Deputy Tadier has said it is all very simple and once the Chief Minister started to
speak and Senator Le Gresley, what I might call the nuanced nature of the opposition became more
apparent in the sense of more confusing. What a web we do weave, not in order to deceive, but in
order possibly to confuse. I suppose what I would certainly want as a Member was to ensure that
all the parties involved - I have to broaden it out beyond the narrow - in this process, parties that
have often not seen in the searchlight way the light of day in having their operations open to
scrutiny, that that indeed does happen. We have only seen in the last week the issues before an
organisation that goes into deep denial, when you look at what happened in the Scottish and other
parts of the Catholic Church, where organisations resisted and resisted openness and it became
more and more difficult, as we saw, to deal with the fundamental issues. I may be being simplistic,
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as opposed to simple, and I would wish for an answer from Deputy Tadier, as I see it, while there
may well be an analysis of individual decisions this is not necessarily so that they will be second
guessed, as I see it. This is not necessarily that people will be, in the parlance of upholders of the
law, fingered or identified as potentially guilty. Well, this is not even necessarily to prove things
that are rampant in Jersey at the moment, notably the vast number of conspiracy theories that are
going around. It is, in my view, partly to see whether there are systemic, in other words
organisation-wide, issues as well as individual issues in the way that our major agencies in criminal
justice work. I do not see anything wrong with that. Because Deputy Tadier alluded to the article
in the Times and the publicity today about how the Crown Prosecution Service and indeed the
police went about their business in dealing with child abuse cases. We know there are incredible
issues there in how you get the balance right as between the victim and the accused, incredible
issues. At our peril, even the most pro-victim person knows it is an enormously difficult balance to
achieve. It strikes me that it is healthy to have that debate. I think no lesser person than the former
director and indeed the current director of the Crown Prosecution Service made it very clear that
there was an open admission that things had gone badly wrong. Now, what kind of evidence were
those professional lawyers ... lawyers totally versed in the prosecution function. They obviously
were prepared to look at themselves and come to some fairly damning conclusions about the way
they worked. So, why are we playing around with these nuances?
[12:30]
I gather from the shaking of head of the Chief Minister that I may have spectacularly missed the
point. Let that be proved. Because it strikes me, one of the things you have to do when you pursue
inquiries, before you get into the highly nuanced debates - and there will be many of them, because
this is obviously going to be a great legal tour de force in many ways - you have to accept the basic
principles. As I have just said, and we have examples and we do not hold a proud position in the
pantheon of denying organisations. We have, as I said, the Catholic Church and other bodies that
have chosen to deny and have landed in an incredible mess as a result. The opening assumption
must be: we will try to be as open as possible. All agencies of the government will co-operate with
that openness. I think, insofar as I can read this, because I do get the feeling there are different
agendas at work here and it is a bit hard to read between the rather nuanced way in which this is
being presented, we have to go with Deputy Tadier’s view. It does not remove the role of
professional advisers. This is the way it has been put forward, that it is one or the other. It is not
one or the other. It is quite possible to have professional advisers advising the committee. The
committee or commission or whatever will make the decision and they will do the interpretation on
the basis of presented professional advice. That strikes me as eminently sensible. The fact that
they are lay-people and clearly be eminent lay-people makes it even better, because they can step
away from the notion that lawyers are protecting lawyers, police are protecting police or whatever.
2.2.5 Deputy T.A. Vallois of St. Saviour:
Just listening to what was supposed to be an argument from the Chief Minister against this
amendment, I am sitting here a little bit perplexed by what it is exactly we are trying to say that
Deputy Tadier cannot do. Because I refer back to the main proposition, we are entrusting the
Chairman to change the terms of reference to what he sees fit. I may not be a professional lawyer
in that area, but from a Scrutiny perspective you would look at the information in the reports and
the evidence that has been put before you and determine whether those terms of reference were
right as to how you were going to set out and do that inquiry or review that you are going to do. I
am sorry. I just think the Chief Minister is making a song and dance out of this. If this is so
difficult and we cannot trust a professional Chairman to determine it appropriately for this
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Committee of Inquiry to be carried out in the appropriate manner I want to hear the proper and hard
evidence, arguments, against Deputy Tadier’s amendment and I am not hearing those.
2.2.6 Deputy M.R. Higgins of St. Helier:
I state from the very beginning, and I think we have all got to this point, that it is important that we
lance this boil once and for all. If we do not, it will fester and will cause pain and suffering for
many years to come. It is important we get this right now, so we do not have to revisit this time
and time again in the future. I also happen to agree with the Chief Minister that we need to have
transparent government. I believe that all public authorities, and that also extends to the Law
Officers’ Department and Judiciary and police also need to be totally transparent. I do not believe
that the Chief Minister is correct in one sense that the decisions of the prosecutors are going to be
heard in public. They are not. They are going to be heard by experts. I agree with them, it has to
be people who have prosecution decision experience. The information will be assessed, not in light
of current thoughts on it, but in light of the files and the information they contained at the time.
There is nothing to fear from that. I do not believe that the law officers have to fear that someone is
going to turn around and say: “You have it wrong.” We all get it wrong at some point or other.
But they also could have got it right. It is for the independent person with the prosecution
experience to look at the evidence of the time and decide whether everything was fine. If that sort
of scrutiny goes ahead I think everyone would be reassured by it. But the actual process in which it
is done should not be prescribed. This is the key thing, because if we get too prescriptive then we
could cause the thing not to be reviewed in the right way. I think it is vitally important that the
Chairman of the panel should be allowed to do it. I would like to just mention one thing, Deputy
Tadier mentioned that in the U.K. at the present time Keir Starmer, the Director of Public
Prosecutions, is speaking at 4.30 p.m. this afternoon and is setting out what the U.K. are doing.
They are not afraid to revisit previous decisions. In fact, one of the things they are going to do is
set up a national scoping panel to review complaints of sex abuse not pursued by the police and
prosecutors. This proposal is expected to be approved by Chief Constables. What it is going to do
is review complaints made in the past, which were not pursued by police or prosecution, if
requested. Now, we should not be afraid to go through and look at those things and allow this
Committee of Inquiry to look at it in a proper way. What I would say is, it is not a case of people
are criticising the law officers and therefore we have to be prescriptive in the way that these files
are looked at. Let the panel get on, let the people review it in the proper context and then
everybody knows it has been properly scrutinised and either what they have done in the past is
upheld or it is not. No one would say that it is an easy decision, as Keir Starmer has said in some of
his press releases. What they have said is - this is important and I know that this inquiry is looking
at the time and the circumstances - obviously the Jimmy Savile sex scandal has opened this whole
thing up again and people have really got to start looking at what we do. It could be they may say:
“At the time that the decisions were made they were appropriate.” But they also could say: “Well,
if we are going forward, we need to take a much wider sort of view.” So, for example, Keir
Starmer has said he is going to criticise the police and prosecutors for an overcautious approach
when he sets out the new policy on child sex abuse. He will admit that there are a larger number of
victims than were previously thought. He will say that the strategy and response to the Jimmy
Savile sex scandal shows a disturbing level of offending and basically he is commenting on the
various bodies that have been revealing the sex scandals and the extent of it, such as the Times.
Basically prosecutors and police are going to be encouraged to look beyond the traditional test of
alleged victims’ credibility and consider all the surrounding circumstances. Now, we may find that
the law officers were correct with the evidence that they had at the time and looking at the
credibility of the witnesses that maybe they reached the right decision. What is coming up now is
that the test may have been wrong. We need to look at going forward a much wider test. They are
stating that police and prosecutors should be encouraged beyond the traditional test of the alleged
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victims’ credibility and consider all the surrounding circumstances. They say that, for example,
police and prosecutors need to face up to their shortcomings. They are scrapping the existing
guidance that they give and they are going to come up with a new policy. There are 19 different
policies on how they should approach all these cases. So, no one needs to be worried about how
they made their decisions in the past, if they are following one set of guidance. The whole thing
needs to be looked at. They are saying that the traditional test of credibility and sex abuse cases has
not served the police or prosecutors well. The D.P.P. (Director of Public Prosecutions) believes
leaving an identifiable group of vulnerable victims unprotected by the criminal law, says: “Police
and prosecutors currently look at factors such as the compliance delay in reporting an offence.”
Many people are too ashamed to report or too fearful to have reported earlier. They say that the
consistency of the account and whether the person drinks or is on drugs affects their credibility. If I
was sexually abused like some of the people who have come to me and told me their stories, I
would either be on drink or I would be on drugs or I would be in a mental institution in some cases.
I think what they have been through is horrific. But, we need to say that these factors are taken into
account. What he is saying, he favours the change - and there is going to be a public debate on this
- in focus away from one that is victim specific to one that tests the subject, while also exploring
the patterns of behaviour of the suspect who allegedly perpetrated the abuse. He is also bringing in
protection to protect those people as well. So, what I am trying to say is, the Law Officers’
Department and the law officers who took all these decisions in the past should not be fearful of
their cases being reviewed. I think we should all have confidence in this Committee of Inquiry and
give them the widest degree of, I would say, latitude in getting the advice and the information and
not be too prescriptive, so we can finally get to the bottom of this particular case. I am not going to
labour the point ...
Senator I.J. Gorst:
Sir, would the Deputy give way?
The Greffier of the States (in the Chair):
He appears to, yes.
Senator I.J. Gorst:
The Deputy is saying much with which I agree. He is talking about what is going on in the U.K. at
the current time, which is about changing their policy and arrangements going forward. What this
amendment is talking about is the process to be undertaken to look at past decisions. But, past
decisions are not considered in light of current policy or guidelines, so they are 2 quite different
things.
Deputy M.R. Higgins:
If I can just follow up on what the Chief Minister said, I have said that. All these cases will be
reviewed with the law at the time, with the evidence that the law officers had at the time and so on.
Yes, I accept that. But, what I do believe, and I believe this is about transparency ... okay, we have
gone a long way on these terms of reference, from what they were to where we are now. Again, I
complimented everybody who has been involved in doing it. I think we need to take that final step
and just adopt Deputy Tadier’s amendment. Then no one at any time in the future can turn around
and say: “The Council of Ministers, again, are trying to be prescriptive. They are trying to hide
something.” Let us just get that out of the way. Let us accept the amendment, go forward with the
Committee of Inquiry and find out what really went on. So, I am going to stop at that, but I do urge
Members, please go with this amendment and we can put all this behind us and we get the inquiry
underway and find out the truth of what went on, no barriers in the way to finding that information
out.
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2.2.7 Deputy J.M. Maçon:
I am struggling with this one in the sense that what the Council of Ministers propose of the way
forward and what Deputy Tadier is asking. They are not mutually exclusive. It is not the case of
either/or. Because what Deputy Tadier is proposing, the Council of Ministers, when assembled,
might come back and say: “What the Council of Ministers propose is how we wish to proceed.” In
which case I really am struggling to find what the objection to Deputy Tadier’s amendment is. My
big question here is: who should be making that decision? I believe it is more appropriate for the
Chairman in that committee to be making that decision than us at this stage. Therefore, I will be
supporting Deputy Tadier’s amendment, because I do not think they are mutually exclusive. I think
one can be included in the other and I do not have a problem with that.
2.2.8 Deputy G.P. Southern of St. Helier:
Briefly, I am struggling as well to find any reason why the Chief Minister is strongly opposing and
continues to oppose this amendment. I do so with reference to 2 factors really. One, in my time as
chair of Scrutiny Panels I never wanted to be faced by anybody, any witness saying: “That is not in
your terms of reference.” We had a catchall phrase: “And any other matter that the committee
decides is relevant on every set of terms of reference.” Secondly, to repeat, Deputy Tadier’s
amendment does not eliminate any mechanism by which evidence could be gathered. It could well
be that the committee say: “The appropriate thing to do is examine by an independent expert in the
criminal law, et cetera, et cetera, exactly the way it is prescribed there, the committee could do
that.” It could say in every case: “That is what we want to do, follow that to the letter.” Or it could
say: “No, we want to examine evidence in a different manner.” That is fine. That is up to the
committee. That is what we should allow. I cannot see why we are stood here arguing the toss
here today, because we should not be. We should be accepting this amendment as giving the
committee full scope to conduct itself as it sees appropriate.
LUNCHEON ADJOURNMENT PROPOSED
The Greffier of the States (in the Chair):
Yes, the adjournment is proposed. The Assembly will reconvene at 2.15 p.m.
[12:45]
LUNCHEON ADJOURNMENT
[14:15]
The Greffier of the States (in the Chair):
The debate resumes on the amendment of Deputy Tadier. Chief Minister you have already spoken,
but I understand you wish to briefly address the Assembly on a matter of procedure.
Senator I.J. Gorst:
If I may, Sir. I sensed the mood of the Assembly this morning. I have been consulting over lunch
and I would just like to make a comment on Deputy Tadier’s amendment, if I may. I personally
believe that the process outlined by the Council of Ministers for reviewing the prosecution files is
the correct one. I believe it is the one envisaged, as Senator Le Gresley said, by Verita and
Williamson in their reviews. The Members that I have spoken to generally tend to agree with that,
but they feel, like Deputy Tadier, that now is not the time to prescribe that process into the terms of
reference, that they would rather the committee and the Chairman make the ultimate decision about
that process once they have been appointed and potentially prior to them [Approbation] bringing
forward any recommended changes. So, in light of that, perhaps I could say, as I said 2 minutes
ago, I believe this process is the right one. I hope that the Chairman and the committee will as well,
but that will be a matter for them. In light of and on that basis, I am prepared to accept the
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amendment. Because, as I said, in my opening remarks, what is important today is that we, as an
Assembly, send a resounding message that we support this Committee of Inquiry, that it has a
broad base support and that they can get on with their work. On those grounds, I am happy to
accept. [Approbation]
The Greffier of the States (in the Chair):
Very well, the Chief Minister has indicated his stance. The amendment is technically still open for
debate, but does any other Member now wish to speak?
2.2.9 Connétable J. Gallichan of St. Mary:
I was going to speak before. I will not do that now. I just wonder if it is possible to ask the Chief
Minister to clarify what he just said. Are we to expect the Committee of Inquiry will decide this
procedure before they begin work? Because, if that is the case, then I completely endorse what he
has just said. I just think we have heard a lot about transparency and that is what I was going to
touch on before the Chief Minister’s intervention. I just think that transparency is something that
all parties need to be sure of. I am sure that all the interested parties in this debate would want to
know exactly how things will pan out before the inquiry has started.
The Greffier of the States (in the Chair):
I am not sure the Chief Minister can answer that question, because by definition this will be a
matter for the Chairman.
The Connétable of St. Mary:
I just wanted to know what he said. I wanted clarity on that.
Senator I.J. Gorst:
Perhaps, Sir, I could help. You are quite right. It will be a matter for the committee. By accepting
this amendment that is what the Assembly is accepting and approving. I did verbalise the hope that
perhaps the process could be considered prior to bringing forward the selection of the Chairman for
approval by this Assembly. That was quite simply because part (e) of the overall proposition says
to also set out the proposed process for conducting the inquiry, having consulted with interested
parties where necessary. I believe that what I said was in keeping with what I am asking the
Assembly to approve.
The Greffier of the States (in the Chair):
That was about your third speech, Chief Minister. Now, do you wish to reply Deputy Tadier? I do
not think any other Members wish to speak. Does any other Member wish to speak on the
amendment? I call upon Deputy Tadier to reply.
2.2.10 Deputy M. Tadier:
I will indulge the Minister, even if he did make 3 speeches, because I know that they were probably
solicited one way or the other. I thank the Council of Ministers, particularly the Chief Minister and
Senator Le Gresley, because I know they were busy talking over lunchtime, to drop their resistance,
which I think is the right thing for all of us to do. I do not need to do a laborious speech now,
because I think we have come to a consensus. I will just simply ask for the appel.
The Greffier of the States (in the Chair):
Very well, the appel is called for on the amendment of Deputy Tadier. I invite Members to return
to their seats. I will ask the Greffier to open the voting.
POUR: 38

CONTRE: 0

ABSTAIN: 0
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Senator P.F. Routier
Senator A. Breckon
Senator S.C. Ferguson
Senator B.I. Le Marquand
Senator F. du H. Le Gresley
Senator I.J. Gorst
Senator L.J. Farnham
Connétable of Trinity
Connétable of Grouville
Connétable of St. Peter
Connétable of St. Mary
Connétable of St. Ouen
Connétable of St. Brelade
Connétable of St. Martin
Connétable of St. Saviour
Deputy R.G. Le Hérissier (S)
Deputy J.A. Martin (H)
Deputy G.P. Southern (H)
Deputy of Grouville
Deputy J.A. Hilton (H)
Deputy J.A.N. Le Fondré (L)
Deputy of Trinity
Deputy S.S.P.A. Power (B)
Deputy S. Pitman (H)
Deputy M. Tadier (B)
Deputy T.M. Pitman (H)
Deputy E.J. Noel (L)
Deputy T.A. Vallois (S)
Deputy M.R. Higgins (H)
Deputy A.K.F. Green (H)
Deputy J.M. Maçon (S)
Deputy G.C.L. Baudains (C)
Deputy J.H. Young (B)
Deputy S.J. Pinel (C)
Deputy of St. Mary
Deputy of St. Martin
Deputy R.G. Bryans (H)
Deputy of St. Peter

2.3 Committee of Inquiry: Historical Child Abuse (P.118/2012) - as amended
The Greffier of the States (in the Chair):
Very well, the debate opens on the proposition of the Council as amended. Does any Member wish
to speak on the proposition? Deputy Maçon?
2.3.1 Deputy J.M. Maçon:
Very, very briefly, I just want to echo the words of the Chief Minister when he says that these
matters, to those involved, getting to where we are now is incredibly important, for the
transparency and truth and being able to tell their stories in a way which they feel they will be able
to illustrate some of the burdens on them and be able to inform the public on what sometimes they
felt has been a blind eye turned towards them. I think this is incredibly important. I want to thank
all the Members who have helped overtly and covertly to get us where we are today. I will most
certainly be supporting this proposition.
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2.3.2 Connétable M.P.S. Le Troquer of St. Martin:
Following up from what Deputy Trevor Pitman said this morning, I had prepared notes and I do
declare an interest as such. As Members are aware, and it follows on unfortunately from the
previous debate, I was a police officer in the States of Jersey force between 1975 and 2003. But I
do not believe I have a conflict of interest on this matter. I am not aware of being involved in any
investigation or decision-making that relates to any of the prosecutions likely to be investigated.
Furthermore, on my retirement in 2003 I took on a post in the Parish of St. Helier working in the
Prosecutions Office, assisting the Honorary Police with their court case work, in particular the
Centeniers, but in an admin position and not in a decision-making role as to whether individuals
associated with children’s care homes were to face prosecutions. Again, I do not believe I have a
conflict of interest. I think I can just about understand, although I am not totally convinced, with
the comments contained in the Council of Ministers’ report that the establishment of a Committee
of Inquiry into historical child abuse on Jersey is the right way forward, the correct course of action
for the whole community. I accept, of course, that this was the will of the previous States
Assembly following the approval of P.19 in 2011. That being the case, I am not quite sure why we
are faced with paragraph (a) on the proposition again. Surely we have passed that stage and are
now debating the terms of reference themselves that are featured further in the proposition and
which, as we know, are subject to 2 amendments before we have even reached this stage. I suppose
the latter parts of paragraph (a) of the proposition take it a bit further and relate to the chairman and
2 other members with suitable skills and experience coming from outside the Island. I believe it
was just the terms of reference that were to be debated today. The Chief Minister and the Council
of Ministers have attempted to produce a terms of reference that is acceptable to Deputy Tadier,
including former Members of this Assembly who seemed to have maintained an interest with their
past colleagues, as well as representatives from the interested parties, many are upstairs in the
gallery this afternoon. Nevertheless, here we are apparently ready, or nearly ready, to go. I thank
the Attorney General for his comments paper. That has been very helpful. Also, to the Minister for
Treasury and Resources for his comments paper explaining how this is to be funded and with what
appears to be an updated cost working analysis for the inquiry. I note that the Minister for Treasury
and Resources comments paper is dated 4th March 2013 and is therefore dated after some of the
amendments of Deputy Tadier’s original proposition that were accepted by the Chief Minister and
Council of Ministers some time ago. I am therefore assuming that the broadening of the terms of
reference have been taken into consideration by the Minister for Treasury and Resources with his
calculations. Because the initial estimates for the inquiry in the Verita report were considerably
lower, just over £2 million, although I accept that those Members that attended the various
presentations and the Council of Ministers’ proposition also makes broad reference to possible
additional costs, with broad comments like: “Experience has shown that witnesses, those named by
witnesses and other organisations, will require legal support. This is in addition to the legal support
provided to the inquiry team and all to be paid for by the States.” It goes on elsewhere: “This does
not include legal fees, which could be significant.” I suggest the words “will be significant” would
be more appropriate. Then further: “The best estimate for the total cost of a Committee of Inquiry,
including legal costs, is likely to be in the region of £6 million. This is the first mention of
£6 million and note that is in the November original proposition, before the amendments were
made. Further on it states: “The cost estimate does not include officer time in departments, which
have dealings with the committee. For example, if liaising with the inquiry team, recovering
documents, taking legal advice about disclosure and supporting those who are witnesses. Further
cost implications of temporary staff to do the jobs of those who are assisting the Committee of
Inquiry doing those tasks.” I wonder if the £6 million that I have mentioned is really a conservative
and truly reflective figure, because this £6 million is indeed mentioned on 6th November 2012 with
the proposition of the Council of Ministers that I have just quoted from. Deputy Tadier’s accepted
broadening terms dated 26th February 2013 and obviously an even more far-reaching investigation
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that was originally further increased, than was originally agreed by the Council of Ministers on
27th February. My worry, my concern, is that I would like to know, as would I suspect many
others, the public at large, how much this Committee of Inquiry, if approved, is finally going to
cost. The simple answer is, we just do not know whether the estimates will now be in addition to
the fees already paid for the Verita report, the Williamson report, the Williamson updated report,
travel to the Island and, of course, officer time again. It is very difficult to start this debate all over
again and seek to change a decision to hold this proposed Committee of Inquiry. It is even more
difficult for those Members like myself to seek something that was agreed by a previous Assembly.
This appears to have happened too many times in the past on other matters. This Committee of
Inquiry is being brought forward by the Council of Ministers after what appears to be lengthy and
thorough consultation. Even with the suggested late amendments to what occurred in the first place
to be a quite thorough proposition, but has now been taken on board by the Chief Minister. As the
proposition says, it is to investigate specific and often controversial events that have given rise to
public concern. I accept that. However, I am sorry to say that I am really concerned that we need
an inquiry to tell us something that may have occurred back in the 1960s, probably issues that we
can do nothing about today or people that cannot answer. I hope after all the experiences that we as
an Island have now gone through in the last decade and after the 8 reports we have had since 2008
that have been prepared in relation to Children’s Services on Jersey. I believe the proposition is
likely to be approved today with terms going back to 1960 as a starting date. The tills start
clicking. I have no doubt that the Committee of Inquiry will cost this Island many, many millions.
There are no other model costs shown, only the minimum. So we are unaware what we are going
to be committing to spending. I am not an expert on costings, but I would like the Chief Minister to
tell this Assembly, tell the public of the Island, to confirm that he just does not know what it will
cost and that indeed it could cost far more than the £6 million conservative estimate. Tell the
public, tell the taxpayer that it could cost £10 million. I do not wish to hear and read media reports
tonight or tomorrow where we see the inquiry is going to cost £6 million if we do not know how
much it is going to cost. If the media reports at the end of last month are true on the midStaffordshire hospital inquiry, which was released last month, on matters relating to a far shorter
time, the period between 2005 and 2008, it cost in the region of £13 million. I think Mr.
Williamson may have suggested £16 million at one presentation about the Staffordshire inquiry, not
ours. But I might be mistaken on that.
[14:30]
Of course, the argument will be that the Committee of Inquiry will answer everything and that we
will have a far better system of care for the children on this Island at the end of it. I very much
hope so. I hope that it will show something new and that something new comes from it.
Something that has not already been learned from all the police investigations that have taken place
so far, the departmental inquiries that have followed, the 8 various reports commissioned or
received in the last 4 years, the change in culture of everybody since 1960 and 1970 and, of course,
the fear of the workers in the children’s care homes that know that every single action that they take
is closely scrutinised by employers, by individuals and by society. Deputy Higgins made
comments yesterday morning during question time, I think, when he was putting questions relating
to the compensation scheme and was worried that the only winners were likely to be the legal firms
attempting to resolve the claims. I am very concerned that many people will make a lot of money
from this inquiry when that money may have been better used to assist the victims or those children
who are in care homes now. I suspect that Members might be aghast and surprised at my
comments and think that I have no compassion for victims or desire to rectify wrongs. They could
not be further from the truth. I would be the very first person to fully investigate something, seek
and secure as much evidence and be a prosecution to a court. I like to think, to hope, like every
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other Member here today that we all care about people, not just victims. I cannot imagine the hurt
that some of the victims must be feeling on how they were dealt with in the past as children.
However, I do believe that we have a duty to bring these aspects of the proposed Committee of
Inquiry to the public’s attention today. This has nothing to do with my previous career and indeed
any colleagues that I may have worked with in the past. I was not working in 1960, believe it or
not, I was still at school. But, at the end of it, I just hope the inquiry achieves what every interested
party wants from it. I hope the Committee of Inquiry, if approved and I am sure it will be, sets out
and achieves its role and satisfies this Assembly, the victims and the public alike, albeit, I suspect it
is likely to be the next Assembly that eventually discuss the final Committee of Inquiry report.
Even if it is in the term of this Assembly, then it will be the next Assembly that will endure the
continued written and oral questions that will sadly follow. I very much doubt that everything will
be answered to the satisfaction of all. Will everybody be reconciled? Will there be resolution
between the different parties? Will there be reassurance by the public? I very much doubt it. I am
sorry, but I very much fear the complaints and criticisms will continue long after the completion of
the Committee of Inquiry. As the Council of Ministers state, the hope of the Committee of Inquiry
will be the first step, and note the first step, in the healing process. Alas, it is just a hope of the
Council.
2.3.3 Deputy G.C.L. Baudains:
In his opening speech this morning the Chief Minister said that it would enable people to relive
their experiences to the Committee of Inquiry or similar words. I must say I was somewhat
concerned by that. Will this Committee of Inquiry turn out to be a second bite, albeit through the
Committee of Inquiry rather than the previous police case? Because if that is the case I have major
concerns. I believe that would simply open old wounds and those affected will be disappointed a
second time. This and the costs involved I believe is a recipe for disappointment and bad feeling all
round. I do not believe it will put the matter to bed. However, as this is an inquiry which seems to
be mainly into the procedures and the process then it will have my full support. I do not want to
see a rerun of the previous ... No new evidence is going to come to light. I do not want people to
be more disappointed than they already are. So, I am going to rely on the clarification from the
Chief Minister in his summing-up as to which way I go. Because I would like to support it, even if
it is only to sort out the mess which has been the Children’s Service over the last few years, but on
the other hand I do not want to waste public money on causing yet more anguish.
2.3.4 Deputy A.E. Pryke of Trinity:
Just 2 points of clarification, I am with the department who is administering the redress scheme and
I am a trustee of Haut de la Garenne Trust, which looked ... mid-2005/2006 for the short time that it
was a youth hostel. This has been a long journey to get to this point of debating the terms of
reference for the Committee of Inquiry. The Council of Ministers acknowledge that there were
failings in residential care. I hope the first step was the apology. I cannot begin to imagine what
the victims went through and for some are still going through. The redress scheme is now in place
and going through that process and will continue to go through the process until it is all sorted out
and all the victims have gone through that process. Regarding terms of reference 3, looking at
Children’s Service up to the current day, I very much welcome that. I have every confidence in my
Children’s Service today. Indeed, I think over the last 3 or 4 years it has been very open and very
transparent, having various investigations, the Williamson review, the Care Inspection report 2
years ago, to name but a few. The Care Inspection report will continue this year when they return
for further inspection. All these reports have been put in the public domain. But, also the
recommendations to be implemented have been overseen by the Children’s Policy Group and the
Jersey Child Protection Committee. I do not want the experiences of what happened in previous
years to happen again. Indeed the service is much more open, again, with the Board of Visitors and
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especially hearing the voice of the child ... but, I am sad to say, might have not happened in the
past. The Committee of Inquiry is important so that victims do have a voice, a voice that needs to
be heard and that their terrible experiences will never, ever be repeated. I am sorry that child abuse
in residential homes did happen in the past. I cannot turn the clock back, but I can try and ensure
that it will never happen again in children’s residential homes. We need to hear what happened,
understand from the past, learn lessons and put in place any recommendations that improve the
services for all children in my care for the future.
2.3.5 Deputy J.H. Young:
As a recent Member of the House I only know what I have read in the media and listened to and
nobody cannot be moved by what we have heard. I am fully behind the need for this inquiry. It is
very good that we have an inquiry of real substance here to investigate these matters. I was
impressed by those 6 purposes of the inquiry, which are summarised on page 4 of the report of the
Council of Ministers. I think they are worth just dwelling on: establishing the facts to make sure
there is full and fair account of what has happened; learning from events and preventing their
occurrence, really importantly providing an opportunity for reconciliation and resolution between
parties; rebuilding public confidence; holding people in organisations to account and transparency.
I think what I have read in the papers, for the first time, do that for me. I could not let the Treasury
comments pass without comment, which is my real reason for speaking. I have here to declare an
interest as being in a former life practice director of a local law firm. I know very well how legal
costs can run, run completely out of control. I know that how for some lawyers, not all, these are
seen as commercial opportunities and for other people they are a barrier to people getting proper
legal advice. So, I think it is absolutely right that the arrangements we have here provide for legal
costs to be available not just for the inquiry team who have got to manage all this, but for witnesses
and others. It is absolutely right there is no doubt, and I have seen letters, that say that people in the
past have had difficulty in getting legal representation. I know that our legal aid system in Jersey is
full of defects and that many people who are deserving of legal advice do not receive it and there
are many barriers. That is a story for another day. So I am very pleased that we have got an
arrangement here that provides a more even situation for people, but I cannot let it go by without
commenting on the danger of having open-ended costs. One has read of media reports of inquiries
in the U.K., for example the disaster that was Bloody Sunday that is reported to have cost, I think,
some £300 million or £400 million in legal fees which were absorbed by major London practices.
Here, fortunately, we are much more modest. We have on the table a proposal. This will be
£6 million and clearly there are risks that the costs will not stay there and I agree with the Constable
of St. Martin, that it could well be a lot higher but I think it is a thing that we have to face. The
issue for me is it is important that these costs are managed. I see in the spreadsheets that are
produced in the Treasury paper, which I assume have come from Verita, there is £2.5 million worth
of legal fees here and I would want some measures in place that this is not just what one would call
a starter for 10, £750,000 for the inquiry team and £1.5 million for witnesses and those named and
others. Of course the daily rates I found really surprising when I got my glasses off and looked at
the small print. £3,000 a day is quoted for witnesses and others and £5,000 a day for the inquiry
legal team. I was a bit relieved to see that the £5,000 a day is explained by the fact that they are
proposed to be a team of 5, one Q.C. (Queen’s Counsel), 2 other lawyers, and 2 paralegals, so that
is a big team and that could explain the cost. I am aware that the Royal Court does have
arrangements for public law work where it introduced lower rates. I think it is called the Factor A
rates which is currently £232 an hour for a partner and £188 for lawyers, £154 for paralegals.
Those rates are there to try and contain the costs for those sorts of legal aid matters. I do not think
it is appropriate to suggest that this arrangement be imposed here, because the point is made in
correspondence that people need to have their own choice of legal advisers. I think that is a
different issue to the entitlement to full reimbursement of every cost, if they choose to use lawyers
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which are of very high costs. So I would like very much to hear from the Chief Minister in his
reply that, in addition to what he said, were the control and checks being run by the Minister for
Treasury and Resources, that there will be some recognition by the committee itself of the means to
manage these. For example, one possibility is, is the situation going to be open for lawyers
practising in the U.K.? I know from practice that it is often much cheaper to get lawyers coming
from that jurisdiction compared to local law firms. Often many local law firms contract to councils
and others in the U.K. for precisely that reason. So I would like to think there are no artificial
barriers for getting value for money here. Also, for example, the possibility being considered of
having a panel of local lawyers and inviting lawyers to tender and go on that list, and obviously part
of that would be their capability, their legal qualifications, but also the rates that they would charge.
Also to have those bills subject to some taxing arrangement. Of course the overriding thing here is
that none of these things that I am suggesting should get in the way of people having support for
participation in the inquiry to ensure their legal rights are properly protected.
[14:45]
I am not objecting to that, but I do think there is a role, though, for perhaps the committee itself
and/or their support team to exercise some thought about this as to how we can avoid the situation
of runaway and open-ended costs. So that is an issue of management. By making these remarks I
am trying to come up with some constructive suggestions to help think about how that minimum
bill of £2.4 million does not become £5 million, £7.5 million, £10 million or whatever, and to make
sure that we end up with a good process which is well managed and everybody is happy with and
the cost is reasonably sustainable. I am not being negative. This inquiry is absolutely essential for
all those reasons stated in the Council of Minister’s report. I will support it wholeheartedly but I
would like to see the Minister at least take on board some of my comments about cost management,
which is quite normal in legal circles, and take that away and discuss that with the Minister for
Treasury and Resources and find some way of managing that particular element of the cost. I make
no comment on the other costs. We have got people of substance on the panels and therefore those
people are an elite team and they do not come cheap. If we want well-qualified, able people we
have to pay that. Thank you.
2.3.6 Deputy T.M. Pitman:
This is not really a speech, it is just a few points as a response to the Chief Minister. Really, I start
by saying - and I do not think I have said this since he persuaded me to vote for him - well done,
Chief Minister, well done. Common sense, coming together, compromise, whatever the reasons,
fair play. He has done the right thing for the Island and the right thing for people. I am sure
normal service will be resumed next sitting, but on this case he deserves a lot of credit and I think
we should all echo that. There was no problem with what Deputy Tadier was trying to do. A
number of us, myself included, had worked with some of the victims, other stakeholders,
careleavers to get to this place and I am assuming it is going to go through now. I hope so, and I
think a lot of credit should also go to the Citizens Media campaigners out there, to the careleavers,
because this is all they have been pushing for: justice. You have probably got to say to us, for once,
it might be the last time in Assembly, well done to us if we pass this today, because if we do
nothing else we will have done something important and something good, and something that
might bring some closure to a lot of families of people. If we do pass this we can hold our heads up
high. I have to say that we should not kid ourselves. I will say this now as Jersey’s justice system,
in my view, and many others - and I will be doing a major interview on this outside the Island next
week - is an embarrassment in many aspects. That is a fact, and I appreciate the Minister for Home
Affairs and Deputy Higgins said sometimes it is only when you go through things yourself you see
how shocking the system is. Jersey’s justice system, and I would suggest anyone who has not done
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so because it is relevant to this, read Advocate Sinel’s deconstruction of the Jersey justice system.
It is not fit for purpose. It is not fit for the 21st century. Fact. I know, I have been there. I am
really pleased that this has been widened so that other institutions will be looked at. We might get
some answers with which questions are normally met with attacks that you are a wrecker or you are
trying to undermine, and you have just got to look forward. Well, to understand and to know where
you are going in the future you have got to understand the past, and if we do this properly we can
truly put the past behind us, maybe, and move on. We have got a justice system that is not
accessible to many, many people. I do not think there is one person in this Assembly who would
deny that. How can people who have got next to nothing access justice? How can some of these
victims access justice easily if even people earning good money cannot? I hope there are a few
lawyers out there listening, because they need to look at themselves. It is pretty horrific that we
know that the people who are going to really benefit out of this is not going to be the victims, it is
going to be lawyers. What does that say about the sick society that we are? People charging £600
an hour. It is disgusting. Those people should be ashamed, they really should. Things that we
need to look at, and now we probably can, is how did things get swept under the carpet in the past?
How do people who refuse to look at evidence of child abuse be allowed to become Jurats? That is
very relevant as a fact. How could a person like that be allowed to sit for 14 years? I am not going
to apologise for mentioning that, because I know the victims feel strongly on it, because that is the
message it sends out about Jersey. We do not really care, it is image, image, image for Jersey.
Well, I am saying it is justice, justice, justice. That is all these people want. There is a concern
here about independent lawyers in the last amendment. That, I have to say to you, Chief Minister,
this thing about independence remains, because independent lawyers, if this is going to have any
weight at the end of the day, have got to be independent, and not like we saw in the recent past
when this investigation started where lawyers who are described as independent have been engaged
by the State for about 6 or 7 years. That is an absolute farce and it is another sign of a justice
system that is not fit for purpose. It is a very sick joke. I was speaking to an ex-pupil from Victoria
College only last week. What he had to say to me was very interesting and what he felt, and some
of his contemporaries at the time felt, about issues of child abuse not being dealt with. We have
heard that things are different today from even 10 years ago. I think largely they are, but let us not
kid ourselves at all. I have got a case which is so shocking, and I touched on it yesterday, that if it
does not result in resignations or sackings within both the police and the Children’s Service then
there is something very, very wrong, still, with our Island. So vigilance is the key word. Now,
well, I could say a lot more about some of this and I will be doing so, but today this is a chance to
really focus on the people that matter here, and that is the victims. Some of them are up there.
Because they are people who for years and years have been ignored, ridiculed, humiliated, bullied
and it is time at this Assembly we can be the Assembly to say that is not going to happen any more.
We may have different political leanings but on this we can all stand together. I would like to think
that that is the case and certainly the Chief Minister’s acceptance of Deputy Tadier’s amendment
would suggest that. I would just say, Members, do put those victims first. Credit where it is due to
the Chief Minister and let us hope this can be the beginning of the end of the misery and hurt for
those people. I share Deputy Young’s concerns about cost. We all do, but surely that can be
manageable. Surely it can. I think I will leave it there. Again, well done, Chief Minister. You
probably will not hear me say it again, but credit where it is due.
Deputy M. Tadier:
Sorry, I think my light was obscured.
The Greffier of the States (in the Chair):
I do not think it was on, Deputy.
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2.3.7 Deputy M. Tadier:
Maybe it was not, Sir. I had forgotten with the amendment that the Chief Minister had already
spoken, and I was waiting for him to speak, but clearly he can only do that at the end. I think it is
important to acknowledge where we have come from in this whole process. I did touch on it earlier
but strangely enough I was in a position 5 years ago where I was not a politician but nonetheless
about almost this very day 5 years ago I was in the Royal Square with a whole number of other
people who were very concerned to hear the revelations that had just come out for members of the
public about what had happened historically, and there were some lovely daffodils in the Square
and I think roughly about 300 or 400 people there showing solidarity with victims, often in
disbelief and many of them not directly involved with what had happened, but knowing this was
something that Jersey needed to deal with. That is what we have done and we have come from a
position where 2 years ago we were presented with a report from the then Council of Ministers
saying: “We are not going to have a Committee of Inquiry.” A report, not a proposition, seeking
States Assembly approval but simply a report and the clear thinking Senator Le Gresley who is
even politically more young than he is now said: “This cannot be right. I want to rescind that.” Of
course we had the Deputy of St. Martin, Bob Hill, who said: “Let us set some terms of reference
out” and it has really come on from there. It has not been an easy process. We have had to work
diligently to make sure that this was kept on track, because we know that the Council of Ministers
have been working in a coalition with those who do not have, let us be honest about it, any interest
and do not want a Committee of Inquiry and those who have acknowledged the fact that it is
important and I think that certainly, as we know from what has happened in the U.K. and
elsewhere, things do develop and the more knowledge we have of things that happen the more we
realise our processes do need to be scrutinised and do need to be changed. That is a very mature
way for any society to deal with these kinds of difficult issues. We do now have a position
whereby we are going to have under term of reference 2 the ability to look at non-States-run
establishments providing for children where abuse has been alleged. That is very important
because we have to remember that child abusers, no matter when it happens, do not discriminate
between the public and private sector like we might. They do their heinous crimes and they do
them towards those who are vulnerable, and they may move between the public and non-public
domains, as we have seen in the very high profile case with Savile and that is still being revealed.
We have to remember also the scope of this. There were 192 alleged victims that came forward
following on from 2008 and around that period. There were 553 separate allegations that were
made to the police. I can understand why this Assembly wants to make sure that money is spent
correctly in a worthwhile way, but when we have people standing up comparing this perhaps to the
Staffordshire Inquiry in which I think £30 million was quoted, are we saying that was not an
important job to do? Are we saying that the money that has been spent here, what it is
investigating, is not important? I do not think we can say that. I think what we have to say is that
there are causes and consequences and we ran a system, albeit not necessarily under our control
now, but in the past where systemic abuse did occur, where our most vulnerable were often put
away and the correct checks and balances did not seem to be in place, so that even when children
did come forward, and I have a constituent in my district who said to me: “We did go to the police.
We ran away from our home where we were. We tried to tell people about that and they sent us
back. They told us we were bad children and that we were lying and that we should behave
ourselves” they no doubt got the required punishment when they went back to that place. This is
where, of course, going forward, we will need to look at our legal system and the areas to do with
time-barring, for example. This has been a massive issue which has led to our redress scheme,
because we know in Jersey time-barring I would dare say, and I do not know a lot about it, but the
test for it is a lot harder to meet, to bring back accusations in Jersey, than it would be in the U.K.
How do we really expect somebody who has been in care perhaps 40 years ago, who may have
been abused when they were 12 and tried to tell somebody at the time, who then leaves it, to have
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gone straight to the police at the age of 18 or 20 and say: “This happened to me”? They simply
would not have any faith in the system, especially if the same people were in the posts at the time
when that was happening. It has to be said while we appreciate the redress scheme is trying to do a
good job of this, firstly I think we put the cart before the horse. We should have done this before
the redress scheme was up and running. Secondly, it seems to me that what we are going to be
paying out to victims in terms of redress is going to be far outweighed by the legal costs, which is
another contradiction. Why could we not just have put that money in and believed those coming
forward, that what they said was true and give them the money, rather than giving it to expensive
lawyers instead?
[15:00]
I think there is an issue which was raised by Deputy Young as well. It seems to me from
correspondence I have been given, there was a letter written from a U.K. lawyer to the Acting Chief
Executive, I do not know if I should name him. I probably do not need to, the Acting Chief
Executive of the States on 5th March. I do not think he is acting any more, but it does say that at
the top.
The Greffier of the States (in the Chair)
A lot of people know who you are referring to.
Deputy M. Tadier:
Thank you, Sir. He would wish to represent his clients over here at a Committee of Inquiry, if they
so wish him to do so, but it seems to me that from the advice that has been given by the Chief
Executive is that under the Interpretation (Jersey) Law 1954 an advocate or solicitor is an advocate
or solicitor of the Royal Court of Jersey and accordingly there does not appear to be a provision
within Standing Orders that would permit representation by any person who is not an advocate or
solicitor in Jersey. There is an obvious issue here. We were talking earlier when we were
discussing the amendment about the need to use independent lawyers for the Committee of Inquiry,
but yet it does not seem that Jersey abuse victims who want to come forward and talk to the
Committee of Inquiry will not be given a choice about using a U.K. lawyer, which seems very
counterintuitive and possibly counterproductive in a sense that they may feel more comfortable
employing a U.K. lawyer. They will not necessarily feel comfortable using a Jersey advocate, not
to mention the cost. The cost may be different, so I would ask, and I do not know if this is the
correct form, but I think it is important to state this on record so that when the Committee of
Inquiry are putting their terms of reference to that they may be able to look at that. Perhaps this is
an opportune juncture to ask for advice from the Attorney General on that issue?
Mr. T.J. Le Cocq Q.C., H.M. Attorney General:
The position is as stated by Deputy Tadier. The Standing Orders provide that a Committee of
Inquiry can permit a witness to be represented by an advocate or solicitor, the Interpretation
(Jersey) Law provides reference to an advocate or a solicitor must be an advocate or solicitor of the
Royal Court. So as matters now stand the Committee of Inquiry could not authorise the
representation of a witness before it by anyone other than an advocate or solicitor of the Royal
Court. In fact that was mentioned in the comments that I lodged in connection with this discussion
before the States and there was reference made to the possibility of an amendment to the Standing
Orders to accommodate that difficulty.
Deputy M. Tadier:
Thank you. So if I got that last bit correctly, I would hope that there would be an amendment to
Standing Orders so that that could be done. It seems entirely sensible to get that set up to give
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those coming before the inquiry the flexibility. Hopefully that can be done. There is one last point
that I want to make, and it is a general point. I think it came out in the comments. Nobody at any
point has been suggesting that if and when the prosecution files or elements of prosecution cases
are looked at nobody is saying that should be done in a public forum. There was a comment made,
and I think it was the Attorney General’s comments which I will try and quote from memory, but I
do have them in front of me if I need to be corrected. It is basically saying it is not appropriate for
a political assembly or a body appointed by a political assembly to be looking at the prosecution
files. I half agree with that. It is completely inappropriate for politicians to be trying to determine
the rights and wrongs of prosecution cases, but there is nothing wrong with a body which has been
set up to be independent from the States or the Judiciary to scrutinise those. I think we have come
to a point today where we understand that we are setting up an independent Committee of Inquiry.
It will be by nature expensive, but it is a relative cost that we have to bear, and the quid pro quo for
that is that we will have experts who we can have confidence in to do the job properly and it will
now, at this point, take it out of the hands of politicians and leave it with the experts so that they
can report back to us. I will finish just by referring again to the front page of the Times today and
the editorial on the second page, which is that it is healthy that we should be looking at our
processes in any jurisdiction so that we can make sure we move forward, and it is about providing
justice, recourse and redress, as well as hearing the stories of those who were abused. It is also, I
would say, more important that we as a society can move forward, understand what happened in the
very difficult cases, and then move on. If I might say, just thank you to all those who have been
working diligently in the background. If this were left to mere politicians, not simply left to the
Committee of Inquiry, but even if it were left to the rest of us, without the pressure and the
grassroots support from the careleavers in their group or those who have left care but not
necessarily in their group, I have to echo the words of Deputy Trevor Pitman, without the constant
surveillance - and that is not the right word - but the scrutiny of bloggers who have been putting
pressure on us to make sure questions are asked and that processes are adhered to, we would not be
in the position today, I dare say, of having a Committee of Inquiry, or certainly it would not have
been as robust as it is now. I have to thank all of those people who have been involved, including
former politicians, who have given up their time. They are not getting paid and they often get
nagged by their wives for coming out at night when it is not even their job any more. These all
have to be acknowledged, and I think this can be seen as a very good example of how grassroots
democracy can work and how the decisions of governments can be changed so that complete Uturns are made, hopefully for the benefit of wider society.
2.3.8 Deputy M.R. Higgins:
It is only a brief point. It is just for the Chief Minister. Would the Chief Minister please state
categorically when he sums up, for the benefit of any abuse victim who has settled with the States
under the Historic Abuse Scheme, that by accepting compensation they are not prevented in any
way from talking about the abuse they suffered or from giving evidence to the Committee of
Inquiry, despite any letters that they have received from the scheme lawyers? I know I have asked
this question of the Chief Minister before, and he has said there was none, but I have been told
today again that some people have been given letters which they believe prevents them, and I am
just asking the Chief Minister to state categorically that it is not the case, they are free to speak out.
Thank you.
2.3.9 Deputy R.G. Le Hérissier:
I did not want to spoil Deputy Tadier’s valedictory speech, but I shall have to in the sense that I was
terribly disappointed by my very good friend, I hope, the Constable of St. Martin, Constable Le
Troquer. Why I was disappointed, I think he did damn with faint praise, and he is absolutely right,
as have been other people like Deputy Young, to refer to legal expenses and yes, the Bloody
51

Sunday inquiry was 10 years, I think it was £100 million largely to Northern Irish lawyers and it
was an amazingly odd sort of procedure which brought closure of a kind, obviously, but at what
expense and in what way. Why I am very disappointed with the Constable of St. Martin in
particular, it has to be remembered if you have a structured process it is one overseen by people
totally independent of our institutions who can go where maybe we would not want to go, who do
not have the mind-set which either consciously or unconsciously we all develop. I have worked in
one of these organisations, not here, elsewhere, and I know how mind-sets develop. It is
unconscious, it is not malicious, but mind-sets develop, blinkers start growing around your
judgments and it takes very brave people in organisations to stand up and say, even to know:
“Something is going wrong and I am going to do something about it.” Just to see it is often a very
difficult thing because you get bogged down in minutiae, in details, and in peer pressures. You go
to canteens and discussions are held and things are minimised et cetera. What I would like to tell
the Constable, with a properly structured inquiry with properly, totally detached and independent
people, remember also those wrongly accused will get their say as well. I have been approached by
a couple of these people who feel that for various reasons they have been found guilty by blog sites
or whatever and remember they will get a chance. It says something about the magnanimity of an
organisation or a society that it is prepared, and I have got to be careful with the Magdalene
Laundries case in Ireland, to wash its dirty linen in public. They are people who also want to say it
is going to be very embarrassing, and it always is in a small society when these things are discussed
in public, because these things get, as we well know, very personal. But it is important they have a
say and therefore it is important that there be a proper structure. It is no good saying: “Well, this is
too expensive, what are we really going to learn?” and so forth. I would also tell the Constable,
what are we going to learn and if I may be grandiloquent and quote the American phrase, which I
think I am losing now, but: “The price of democracy is eternal vigilance.” Organisations always
have to be looking at themselves. They do get complacent and they do do wrong things, and they
do go off in wrong directions. You just cannot put a line under organisations and say: “Great,
everything is wonderful, we are operating to modern standards, no need to go back” and so on. So
those are some of the lessons I would say to the Constables. those are some of the lessons that we
will learn and, as I said, remember that there are all sorts of people who want their say and I think if
we are magnanimous, as I am sure we are, they will get their say and hopefully at long, long last
they will feel they will get justice in the small “j” sense of the term, if not in the fully legal sense of
the term.
2.3.10 Senator F. du H. Le Gresley:
I would like to start my speech today with a quote: “We like to imagine ourselves as being some
kind of model community; a safe, well-governed and happy group of people. While I cannot speak
in detail of individual sufferings now nor of the many betrayals, I can say this: that as far as I am
aware the coming months and years are going to require the most painful reconsideration of our
communal values, our communal failure in the entire 800-year history of Jersey as a self-governing
jurisdiction.” Some Members will perhaps recall that these were the words of former Senator
Syvret which I have taken from his Christmas greeting speech of 5th December 2007. At that time
he was the Minister for Health and Social Services and the longest-serving Senator in this
Assembly. This was a speech that struck a chord with the victims of child abuse, but shocked this
Assembly to the extent that the then Bailiff decided to adjourn the sitting before Senator Syvret
could complete his speech. Having replaced Senator Syvret in this Assembly, I have felt an
obligation and later a determination to pursue his wish to have a full, public inquiry into historical
child abuse which we now know did occur in State-run homes and in foster homes in our Island.
When my proposition P.19 of 2011 as amended by Deputy Tadier and former Deputy Bob Hill was
debated on the first 2 days of March 2011, I was delighted with the support it received from 37
Members of this Assembly. However, of the 11 Members who opposed the proposition, 6 are
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currently in the Council of Ministers and 2 are Assistant Ministers. Fortunately our Chief Minister
had a change of mind and has been steadfast in his resolve to set up a Committee of Inquiry. The
fact that today this proposition is brought in the name of the Council of Ministers is testament to the
unanimity that has been achieved, even though it has taken nearly 2 years to bring robust terms of
reference for approval by this Assembly today. In common with the Chief Minister I would like to
praise the work of Verita who have helped us understand the issues and focused our minds on the
detail that needed to be included in appropriate terms of reference.
[15:15]
It was an astute move by the former Chief Minister to appoint Verita, as they have been able to
consult with interested parties and have, in my opinion, correctly gauged what the process should
be to appoint the Chairman and members of the Committee of Inquiry. It is paramount that victims
of abuse and those who have been falsely accused of being perpetrators have absolute confidence in
the appointment process and independence of the committee. The terms of reference proposed by
Verita in their original report of November 2011 have formed the basis of the terms of reference we
have before us today. We have consulted with the managing partner of Verita throughout the
process of considering amendments proposed by Deputy Tadier and I believe that we have arrived
at a position where victims of abuse, careleavers, bloggers, sceptics and even detractors can be
confident that we will have a robust inquiry. Of course there will still be those members of our
community who are opposed to the setting up of a Committee of Inquiry, but I urge the majority of
Members to keep uppermost in their minds the undeniable fact that sexual and physical abuse of
children in the care of the State did occur. We know that 168 inquiries were received by the
N.S.P.C.C. (National Society for the Prevention of Cruelty to Children) from alleged victims, that
the police brought 7 successful prosecutions and that there have been 130 claims under the redress
scheme. In the same way that the doubting Members of the Council of Ministers have been
persuaded that establishing a Committee of Inquiry is the correct course of action for the whole
community, I sincerely hope that Members will agree that historical child abuse is definitely a
matter of public interest and that the Committee of Inquiry will provide a trusted forum where
witnesses can share their experiences. We have ensured in term of reference number 7 that
witnesses who wish to give evidence in private may do so, as the Council of Ministers is aware that
a number of victims and some former staff who worked with children have concerns about
attending a public hearing. It will of course be for the Chairman of the committee to determine
whether and to what extent all or any of the evidence should be given in private. Under part (e) of
the proposition the Chairman is required to set out the proposed process for conducting the inquiry.
Having consulted with interested parties where necessary Verita in their original report commented
that any inquiry is by nature inquisitorial but a number of people they met stressed the importance
of the work being conducted in a non-adversarial way. The potential for cross-examining of
witnesses is a common concern in inquiries of this sort, and the managing partner of Verita had this
to say in an exchange of emails I had with him in June of last year: “In my experience the usual
way to deal with this issue is by the Chairman and the inquiry team developing robust inquiry
procedures or rules of engagement, which are then agreed with all the interested parties. Indeed,
there are a number of inquiries which have been conducted into abuse where no one has been
allowed to ask questions directly of others. Rather, all questions have been routed through counsel
or lawyer to the inquiry and he or she has decided whether or not they are relevant or appropriate to
put to participants. Routing questions in this way dramatically reduces the tension and potential for
hostility and also ensures the inquiry is kept on course. Such procedures would undoubtedly be
needed for this inquiry.” I believe we have produced robust terms of reference which set out the
task ahead, but not the procedures explaining how the business needs to be done. The 2 need to fit
hand in glove. We would have to place our faith in the Chairman, who will undoubtedly be a
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person with a legal or judicial background to set out equally robust rules of engagement. Turning
to the potential cost of the Committee of Inquiry raised by a number of speakers today, I believe the
written comments from the Minister for Treasury and Resources should help to alleviate those
concerns, but I understand the views expressed by Deputy Young in particular. It is accepted that
the budget for legal fees for witnesses of £1.5 million may be understated, but the need for legal
representation can be mitigated if the Committee of Inquiry resolve to deal with all allegations of
abuse in private and then determine what should be contained in the final report. As is stated in
terms of reference 7, it will be for the Committee to balance the interests of justice and the public
interest. Very recently Members were circulated with a news release from the Department for
Health and Social Services about a seminar being held in Jersey on the psychological and physical
abuse of people with learning disabilities and autism. The news release included the following
quote from the officer responsible in Health and Social Services for learning disabilities and
autism: “We are not saying that this type of abuse is happening in Jersey, but constant vigilance
about this issue when we as professionals deal with some of the most vulnerable people in society
is absolutely essential. We know that this type of abuse is appalling and distressing, and there is no
place for it in care, particularly as people in this group cannot speak out for themselves, but there
are wider questions to consider, such as why it happens and more importantly when it does happen
why do some staff speak out and others do not and above all, how can we prevent such abuse from
happening? We all have a role to play in ensuring such abuse never happens and how those who
might have concerns can raise them without fear.” Members will I hope agree with me that such
enlightened and compassionate views were sadly lacking at Haut de la Garenne and other
institutions run by the States. The departing Chair of the J.C.P.C. (Jersey Child Protection
Committee) has recently given strong endorsement of the work of the J.C.P.C. and all its partners
who ensure the safety and wellbeing of all children in Jersey today. However, we know that the
care system that operated historically for children failed some of our children in a serious way. A
Committee of Inquiry can start the healing process for those still alive today who suffered abuse
when they were children in the care of the State. The founder of ChildLine, Esther Rantzen,
recently stated in a television interview that child abuse is an attack on a child’s soul. We cannot
change what has happened in the past but we can today show our support for the victims of child
abuse by voting for this proposition. [Approbation]
2.3.11 The Dean of Jersey:
I rise very briefly to endorse what Members have said about the welcome that should be given from
all areas of society to this proposal and I am particularly glad that it has been enlarged to include
the third sector, so that we are not simply saying this is about government-run institutions or
government-run child care but is about all those who in any way provide things in which children
and young people participate. Of course it is right that there must be justice for those who have
suffered. There must also be justice for any who consider themselves to have been falsely accused
or tried by innuendo and rumour. I rose some years ago when Haut de la Garenne first broke and
asked the then Chief Minister, Senator Frank Walker, for 3 assurances. One was that there would
not be any financial limits on the investigation. The second was that there would be no place to
hide no matter what connections or influence anybody involved in this should have, and the third
was that looking to the future Jersey would develop 5-star gold standard ways of dealing with
children and young people. It seems to me that this proposition is where the answer to that finally
lies. Of course when the report is made we will then have to think about how we implement
recommendations and indeed how we evaluate those recommendations. But as somebody who did
take an interest those years ago and indeed where we arranged the first service at St. Martin de
Gouray for those who had been involved in any way and for the police who were conducting the
investigation, it seems right that I should welcome, in the name of the charitable and third sector,
this particular proposition and also to undertake on behalf of my colleagues who have any
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leadership responsibility in that charitable and third sector our utmost wish to co-operate and
encourage others to co-operate in whatever ways seem appropriate not only with the inquiry, but
also to make sure that we genuinely achieve that 5-star gold standard for the future. We are not
necessarily, in this Chamber now, responsible for what may have happened 20 or 30 years ago, but
we are most certainly responsible for what happens in the next 20 and 30 years.
The Greffier of the States (in the Chair):
If no other Member wishes to speak I will call on the Chief Minister to reply.
2.3.12 Senator I.J. Gorst:
It may not come as a surprise to Members that I have thought about this day on many occasions
over the course of the last 15 months and I think it is a testament to all those people who have been
involved in whatever way that I never imagined it quite as it is now. I cannot say more clearly how
grateful I am for Members of this Assembly and to members of our community who have joined
together across the political divide to ensure that we could support a terms of reference for a
Committee of Inquiry into what happened in our community in the way that we have today and I
am personally grateful to all those people. I am not sure that I can sum up in any better way than
Senator Le Gresley has done, however I do feel that I should touch on and endeavour to answer
probably 2 or 3 questions that have been raised by Members who were perhaps still uncertain about
which way they will vote this afternoon. Firstly, if I could turn to Deputy Baudains who was
concerned that we were not, by setting up this Committee of Inquiry, going to allow people to have
a “second bite of the cherry” to use his parliamentary term. He has said that he is supportive of a
term of reference that looks at process and procedures, but has concerns when that is broadened out
to allow victims to have this second opportunity. I have to be quite honest with him and say that
the terms of reference before us today while not allowing a “second bite of the cherry” do allow
most clearly and most purposefully victims to come forward and talk about their experience and I
believe that that is the right thing and it is absolutely as should be with regards to this Committee of
Inquiry.
[15:30]
But if I could just refer the Deputy back, which I hope will alleviate his concerns, to my opening
comments and that is that the inquiry is not a court of law and will not be able to judge the guilt or
innocence of individuals mentioned by witnesses. Its role is, however, to understand what
happened to cared for children by allowing victims to describe what happened to them by allowing
those accused of abuse, but not charged with a crime, to have their say and by collating information
from past investigation and reviews and setting those within the societal norms and standards at that
point so that we can understand what went wrong; so that we can understand what was done at the
time and so that we can see who was accountable. So a number of Members also mentioned costs.
Again I had hoped that my comments earlier and the comments of the Treasury Department would
have addressed Members’ concerns in that regard and I believe that they do. The Connétable of St.
Martin is right; I cannot stand here this afternoon with certainty and tell Members what the absolute
cost will be, but I can stand here with certainty and say that the figure estimated of £6 million has
got a good basis. It has been provided by Verita who, as I said, have experience of similar inquiries
elsewhere. It has been reviewed by the Greffier’s Department and also further work has been
undertaken by the Treasury Department and therefore I am confident that those figures are robust
and, as I said earlier, it does include £1 million for contingency so there is latitude for perhaps
changes. So I hope that no Member will decide to vote against this proposition today because of
cost; the work has been done. Members can be confident that the proper processes of budget
management will be put in place. Deputy Young makes very pertinent points and perhaps I could
offer him assurance by saying that it is the nature of such inquiries that the Chairman and panel
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members will consider what has been said today in supporting this proposition because that is what
you would expect of independent, diligent individuals being tasked to do such an inquiry.
Therefore they will have heard what has been said today and I have no doubt that they will take that
into consideration in the way that they themselves manage their budget. Perhaps if I could turn to
Deputy Higgins; we have sparred across this Assembly in relation to the historic redress scheme
and I am sorry that we have done that because I believe that we both have the same aim in mind. I
am not sure if he has seen the agreement that those receiving payment from the scheme are asked to
sign, but it is quite clear and the Council of Ministers were quite clear that individuals receiving
compensation under the scheme are absolutely free to speak out about their experience and to
attend the Committee of Inquiry. What that agreement does say is that they will not talk about the
amounts that they have received under the scheme and we were and have been quite clear from day
one that that was the only perimeter in that regard. What I did not say to him yesterday, because he
did not press me in that direction, but I will say it today, is that I understand that some lawyers have
suggested to individuals who are making claims under the scheme not to sell their stories, as it
were, until they have had their payment agreed, so that might be where there is some confusion, but
there is no confusion with regard to the agreement that individuals are being asked to sign. Deputy
Pitman right at the start of this debate suggested that some Members might have a conflict of
interest. I do not believe that I have, but for the record I would like to say that a member of my
family has in the past been in the care of the State in Jersey. I do not believe that that provides any
conflict whatsoever, but in the interests of that transparency I would make that comment. I am
grateful to Deputy Pitman for his kind words. Unfortunately that is about the only agreement I
think that he and I share today, but we will leave that for another occasion. So I have
acknowledged publicly this morning that things have gone wrong in the past and it is right for us
today to approve this Committee of Inquiry, but I do not want Members to be shocked. Some of
the stories that we as Government and members of the community will hear throughout that process
will be shocking and will be surprising, but it is absolutely right that those individuals have the
opportunity to talk about what happened to them and they will need our support through that
process. I hope that this Committee of Inquiry will help us to learn lessons from those past failings.
As I have said it may not be pleasant, but it is something that we as a Government and as a
community must face up to. I believe that by establishing a thorough and trusted independent
process of inquiry, which is what I believe we have before us, the experiences of all witnesses will
be accorded their rightful importance and they will play a part in ensuring that we have the correct
framework to protect all Islanders, especially our most vulnerable, into the future. Therefore I
repeat as I said at the start, it is my sincerest hope and belief that this Committee of Inquiry will be
that first step in the healing process for all of those who have suffered and I thank some of them for
attending our deliberations today. I know that that has not been easy for all of them, but I thank
them for that and I hope also that it will help the healing process which needs to take place across
the whole community. I finish as I started my closing comments, and I hope that I will be proved
right that we can come together and give these terms of reference our wholehearted support and
thereby let the independent inquiry begin. [Approbation]
The Greffier of the States (in the Chair):
Very well, the appel is called. I will ask Members to be in their correct seats for the appel
especially on the Connétables’ benches. If all Members are in their designated seats I will ask the
Greffier to open the voting.
POUR: 38
Senator P.F. Routier
Senator A. Breckon
Senator S.C. Ferguson

CONTRE: 0

ABSTAIN: 0
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Senator B.I. Le Marquand
Senator F. du H. Le Gresley
Senator I.J. Gorst
Senator L.J. Farnham
Connétable of Trinity
Connétable of Grouville
Connétable of St. Peter
Connétable of St. Mary
Connétable of St. Ouen
Connétable of St. Brelade
Connétable of St. Martin
Connétable of St. Saviour
Deputy R.G. Le Hérissier (S)
Deputy J.A. Martin (H)
Deputy G.P. Southern (H)
Deputy of Grouville
Deputy J.A. Hilton (H)
Deputy J.A.N. Le Fondré (L)
Deputy of Trinity
Deputy S.S.P.A. Power (B)
Deputy S. Pitman (H)
Deputy M. Tadier (B)
Deputy T.M. Pitman (H)
Deputy E.J. Noel (L)
Deputy T.A. Vallois (S)
Deputy M.R. Higgins (H)
Deputy A.K.F. Green (H)
Deputy J.M. Maçon (S)
Deputy G.C.L. Baudains (C)
Deputy J.H. Young (B)
Deputy S.J. Pinel (C)
Deputy of St. Mary
Deputy of St. Martin
Deputy R.G. Bryans (H)
Deputy of St. Peter

3.

Draft Control of Housing and Work (Residential and Employment Status) (Jersey)
Regulations 201- (P.2/2013)
The Greffier of the States (in the Chair):
Very well, we come to the Draft Control of Housing and Work (Residential and Employment
Status) (Jersey) Regulations 201- (P.2/2013) and I will ask the Greffier to read the citation.

The Deputy Greffier of the States:
The States, in pursuance of Articles 2 and 44 of the Control of Housing and Work (Jersey) Law
2012, have made the following Regulations.
Senator I.J. Gorst (The Chief Minister):
Perhaps I could ask my Assistant Minister who is the Chairman of the Migration Advisory Group
to act as rapporteur for this and the following.
3.1

Senator P.F. Routier (Assistant Chief Minister - rapporteur):
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______________________________________________________________________
EXECUTIVE SUMMARY
Response to the Data Commissioner’s Report (Undated)
______________________________________________________________________
1.

The Inquiry considers that the Data Commissioner’s Report is partial, inaccurate and
misleading in many respects. Some of its claims are unfounded and simply untrue.

2.

It relies on unsubstantiated speculation and provides little factual evidence of data compliance
errors.

3.

No formal complaint has been made about the Inquiry’s compliance with data protection
legislation.

4.

The Panel takes seriously the need to balance the protection of individuals’ information while
conducting a robust, thorough, transparent and impartial inquiry.

5.

The Inquiry has had to balance sensitively the need to protect the privacy of individuals with
its duty to be transparent in all it does and its responsibility to serve the public interest. This
has often required finely balanced decisions to be taken, which have not always satisfied all
of the parties involved with and interested in the Inquiry’s work. From its outset robust
measures have been in place, including rigorous data protection and management protocols,
a secure online environment (Magnum) for sharing documents with Interested Parties
provided by a company with experience in over 200 tribunals, data security guidance and
instruction for staff and independently validated security systems. Throughout its work, the
Inquiry has taken seriously its responsibility to protect personal data of individuals and
considered this in all decisions made. The Inquiry has processed over two million pages of
documentation and throughout its work has taken extensive precautions to safeguard that
information.

6.

The Data Commissioner has identified 10 “third parties” who have communicated concerns to
her. She has afforded these parties anonymity although she has stated that some are
“document providers” and indicates some are Interested Parties to the Inquiry, who are in the
main States of Jersey agencies. It is a matter of concern to the Inquiry if parties to the
Inquiry have chosen to raise “concerns” anonymously with the Data Commissioner rather than
openly by the means available to them under the Inquiry’s protocols or by testing the Inquiry’s
decisions transparently through the route of judicial review.

7.

The Inquiry legal team has engaged with the Inquiry since its arrival in Jersey in March 2014
and prior to that the States Liaison Officer had the role of liaising with the Data Commissioner
on behalf of the Inquiry. Since then the Inquiry legal team has been in regular contact with
the Data Commissioner’s office as evidenced by voluminous correspondence. Members of the
Panel have also met with the Commissioner and those who represent her. None of this
extensive engagement is reflected in the Report. The Data Commissioner criticises the Inquiry
for both lack of engagement with her and conversely for seeking her advice and input.

8.

Concerns outlined by the Data Commissioner are mainly based on unparticularised accounts
from unidentified parties. These criticisms lack specificity and evidence. In instances they
have not previously been notified to the Inquiry by the Data Commissioner.

1

9.

The Inquiry accepts that in dealing with millions of pages of documentation and hundreds of
witnesses over a two year period there have been a small number of errors. Where these
have come to light they have been rectified as soon as practicable. The Data Commissioner
has criticised the Inquiry because redacted material in a document, under certain conditions,
could be made visible due to a technical issue. In its original version, the Data Commissioner’s
Report was affected by the same issue that enabled material she had redacted to be revealed.

10.

While a full response is provided to the Data Commissioner’s Report in the attached Response
and appendices, a summary of the concerns she raises and of the Inquiry’s responses follows:
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Concerns raised about the manner in which the Inquiry has conducted the
summons process.

At the beginning of the Inquiry, a former director was purportedly contacted
directly by solicitors to the Inquiry for C4 documents rather than through the
proper channels. Documentation is purportedly requested at extremely short
notice. On one occasion the documents (which were highly sensitive and
located in a private area) were said to be required almost immediately and
this was very problematic, on both an organisational and staff welfare basis.

The Inquiry does not appear to advise the Interested Parties of proposed
amendments with sufficient notice to allow the Interested Parties to properly
consider those amendments.

The Inquiry refuses to accept submissions from the Interested Parties as to
the adequacy of the proposed amendments. On 17 March 2015 the Inquiry
wrote to the Interested Parties advising that the Inquiry Panel had decided
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The Inquiry has requested quantities of documentation from providers
without consideration of whether it was necessary or relevant

The Inquiry (and/or their legal counsel) has failed to implement, from the
outset, clear policies as to how that data should be dealt with so as to
comply with the DPL”.

Concern or Example provided by Data Commissioner
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Report
Para No.

The assertion that the Inquiry has refused to accept
submissions from Interested Parties is simply untrue.

Under States of Jersey Standing Orders, the Inquiry is
empowered to make its own rulings. The Inquiry is not
required to seek the approval or views of Interested
Parties when amending its Protocols. However, in the
interests of natural justice and in maintaining its
transparent approach, where appropriate, the Inquiry
has considered input/views from the Interested Parties
in relation to any such amendments. Examples of
instances where the Inquiry has incorporated
Interested Parties input are provided in the Response.
(para 53)

The Inquiry is unaware of any such occurrences. Both
criticisms are based on unspecified assertions by an
anonymous person.(para 47)

The Data Commissioner misrepresents the Inquiry’s
processes. Her account contains several inaccuracies
and misconceptions which the Inquiry addresses in its
response. (paras 35-47)

The Data Commissioner makes no mention of the
extensive exercises carried out by document providers
in conjunction with the Inquiry to ensure only
necessary documentation was provided. (para 37
onwards)

This is untrue. A detailed explanation of the robust
processes the Inquiry has adopted is set out in the
Inquiry Response. (paras 24-34)

Response by Inquiry
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“At Appendix 8 is a copy of the Inquiry Ruling – Amendment to Data
Protection, Freedom of Information and Redaction Protocol25 which states
that “The Panel, having reviewed a number of documents received from
various providers, have made the following ruling of its own initiative. The
protocol has been amended to include that any information already in the
public domain will not be redacted”

On occasions, witnesses’ inquiry statements contain inaccurate facts or
claims which are hearsay from third parties. This means that certain
information being put into the public domain is potentially inaccurate.

In relation to the Protective Measures Protocol, the deletion of the former
paragraph 18 had the effect that Interested Parties are now no longer to be
informed when protective measures applications are being made, or have
the chance to make submissions, taking away their right of reply in relation
to those matters

56c (i)

56c (ii)

56c (iii)

to amend the Protocol and a copy of the proposed amended Protocol was
provided. The Inquiry advised that the Protocol was to come into effect on
24 March 2015. The Inquiry indicated that they would not entertain further
submissions in respect of the proposed amended Protocol in light of the fact
that they had received submissions in respect of “the proposed process
previously circulated”. The Inquiry concluded by stating that “In light of the
Panel’s decision to amend the Protocol and also the process, the Inquiry will
not respond to those submissions previously made.”

The Protocol was amended to protect the privacy of
individuals who did not want their identities to be
known to Interested Parties.
Interested Parties
accepted this amendment. (paras 56-58)

It is not clear to what witness statements the Data
Commissioner refers or what enables her to reach the
view they contain inaccuracies. Statements from
potential witnesses are prepared in advance of them
giving evidence so they can be provided to Interested
Parties, who can submit through counsel questions for
the witness. Witness statements are only placed in the
public domain alongside full transcripts of the hearings
which will contain any questions raised on points of
accuracy. (paras 56-58)

This is a simply a factual quote from an Inquiry Ruling.
It is not clear what point the Data Commissioner seeks
to make. (paras 56-58)

In respect of the March 2015 amendments, since
October 2014, the Inquiry had been in discussions with
the Interested Parties around further amendments to
the DP Protocol, particularly surrounding the issue of
redaction. Therefore, the Interested Parties were
aware that changes were to be made and they had
relayed to the Inquiry their views and concerns which
were duly considered. On 17 March 2015, the Inquiry
then sent an email to the Interested Parties attaching
a copy of the revised Protocol, explaining that this
would come into effect on 24 March 2015. No
objections were received from the Interested Parties.
(paras 56-58)

The Report has selectively quoted from a detailed
Panel ruling.

4

“Due to the sensitivity of the records, and the allegations being made, it is
essential that the redactions are applied consistently and that there are no
errors. It only requires one occurrence of a name left un-redacted to lead to
the identification of an individual. Under the protocol, departments are
meant to have 5 days’ notice to check provisional redactions. Under the old
protocol, when larger amounts of documents were being redacted, (which
was unnecessary as they would not ultimately be utilised in a public hearing
room), the compliance with the 5 days process and the error rate was
unacceptably high”

There is a commitment to give notice of any future changes to the DP
Protocol, but it is evident that this has not happened on a number of
occasions. This means that any teams assisting the Inquiry often struggle to
do so. Under the DP Protocol, the Inquiry should give 48 hours’ notice with
regards to any rejected redactions, or in relation to witnesses coming
forward to give evidence. For example, notification of witness [X] coming
forward to give evidence was only sent after close of business on the day
before the witness was due to appear, meaning that many of those
individuals’ records were not available for the Inquiry hearing

The Inquiry has apparently displayed a relatively high propensity to fail to
redact personal data in documents that the Inquiry has generated or that it
has received from elsewhere than the ‘official’ documents providers. One
document provider estimates that the failure rate may be as high as 3040%.

The Inquiry is apparently resistant to the suggestions of certain document
providers to redact certain identifying features of witnesses (for example
month and year of birth). It is not clear why the Inquiry considers that such
specific personal data should be left unredacted or why it assists the
Inquiry’s processes not to take the ‘abundance of caution’ approach to
redaction apparently advocated by certain of the document providers.

56c(iv)

56c(v)

61c(i)

61c(ii)

This is factually inaccurate. In respect of redacting
individual’s dates of birth, the dates and months of
birth are redacted on each occasion. However, the
Inquiry does not consider that retaining someone’s
year of birth will identify them where all their other
details are anonymised. Year of birth assists the
Inquiry with context of the evidence it is hearing, for
example of the age of a victim or alleged abuser. If an
Interested Party suggests that the entire date of birth
be redacted, the Inquiry will have considered this and
if the suggesting is not accepted, the Inquiry will
respond explaining the reasons for the approach taken
to redactions. (paras 60)

These speculations are made by an anonymous party
and repeated by the Data Commissioner unsupported
by any evidence. The figures are wholly inaccurate.
(paras 60)

Witness [X] did not provide oral evidence to the
Inquiry. This individual’s evidence was read into the
record on 27 February 2015. An email was sent to the
Interested Parties on 25 February 2015 to notify them
of amendments to the timetable. Documents for this
witness were released to all Interested Parties on 20
February 2015. (paras 58)

This is a vague unspecified assertion by an anonymous
agency. No examples are given of errors. (para 58)
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There have been numerous instances of careless disclosure of data to
Interested Parties due to redaction errors by the Inquiry and this is an ongoing problem.

At least one Social Enquiry Report (SER) pertaining to an offender was
disclosed to the Inquiry without the knowledge or approval of the Royal
Court. The matter came to light when the prosecution bundle including the
SER were to be uploaded onto the Inquiry website and there was dispute
between the Advocate for the relevant document provider and the Inquiry
Solicitor as to which parts should be redacted.

The Commissioner understands that on 26 May 2015, two witness
statements relating to witnesses who were to be examined on 27 May 2015
had still not been provided to the Interested Parties. It is further understood
that one witness statement was received on 26 May 2015 at 19:52 but that
witness did not ultimately give evidence until 28 May 2015. As for the
remaining witness who was examined on 26 May 2015, their witness
statement was not received until 26 May 2015 at 22:18.

A senior member of C4 has watched the enquiry on two occasions; both
times a name was mistakenly un-redacted and was shown on the large
screen in the presence of the public and journalists. On another occasion, a
colleague’s name was shown on the large screen simply because they had
printed out the document in question and their name was not appropriately
redacted.

In April 2015 a document containing the name of an alleged victim was
published on the Inquiry website. The Interested Party who had provided
this document to the Inquiry had proposed redactions in yellow which they
considered ought to be made to the document. Those redactions were
apparently ignored/overlooked by the Inquiry and the document was
published on the Inquiry website which contained the name of the alleged
victim together with certain other sensitive data. The document purportedly
remained on the Inquiry website for some hours prior to an independent
third party contacting the Inquiry and advising them of the error. Despite

61c(iii)

61c(iv)

62

63 (i)

63 (ii)

The circumstances described in this example are
extremely misleading. The Inquiry has sent detailed
correspondence to the Commissioner in relation to this
issue, which has not been reflected in the Report. A
copy of the Inquiry’s correspondence is attached to
this Response at Appendix B. The problems stemmed
from a technical issue which has also been experienced
by the Data Commissioner where redacted text in her

The Inquiry is unable to respond without further
information. The Inquiry can find no example of a
senior member of an agency drawing any redaction
problems to its attention during proceedings. (para 62)

This is factually inaccurate. Full details are provided at
para 61 of the Inquiry response. The statements were
sent to IPs as soon as they were signed by witnesses.
The Inquiry would not, and did not pressurise
witnesses, who were often very vulnerable and giving
evidence in extremely difficult circumstances, to return
their statements before they were comfortable in
doing so. (paras 61)

The document in question was disclosed to the Inquiry
by a document provider, it appears by mistake or
without authorisation. The document was ultimately
redacted and exhibited to a witness’ statement and
then released to the Inquiry’s document management
system to which Interested Parties have access (it was
not uploaded onto the Inquiry’s website as suggested).
As soon as a concern was raised by the legal
representative of a different Interested Party, the
document was removed from the system. (para 60)

This is a vague and sweeping statement This is a
sweeping statement without any context, evidence or
particularisation. (para 60)
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There are instances where social care files of individuals (including of those
who explicitly rejected the use of their records by the Inquiry) being
uploaded to the Inquiry website39. The Commissioner remains concerned
about the publication of such social care files, albeit with redactions, and
making such available on the World Wide Web, due to their extreme
sensitivity.

One complainant has expressed concerns that the mechanisms in place to
protect individuals granted anonymity are not as robust as they necessarily
could be. For instance, while an individual sits behind a screen, there is no
mechanism to disguise their voice40

One complainant has noted that the Inquiry team has prepared redacted
documentation for witnesses which also have a unique cipher number
applied to it. During the public evidence, the witness is purportedly often
shown a ciphered document, and told that number e.g. 123 refers to them.
Therefore, anyone within the public gallery knows that 123 = for e.g. Mr
Smith. The same document is then shown to Mr Smith when appearing as an
anonymous witness Mr X. This further negates the anonymity protection41

63 (iii)

63 (iv)

63 (v)

Eversheds confirming that the error was unforeseen but remedied, this
document remained on the Inquiry website until 13 October 2015 allowing
any third party accessing such documents to remove certain of the
redactions. The document was subsequently replaced at the insistence of the
third party.

In using cipher numbers, rather than naming some
witnesses, the Inquiry has struck a balance between
protecting personal data and sensitive personal data
against what is in the public interest and its duty of
transparency. Much of the Inquiry’s evidence would
have been rendered meaningless had there not been
the ability to link an individual witness’ evidence
throughout the proceedings, and the adoption of
cipher numbers allowed that level of protection whilst
meeting the public interest. If a witness was providing
public and anonymous evidence, the Chair to the
Inquiry would make a protective ruling to restrict the
publication of the relevant cipher number. (para 62)

No witness has made this request. When providing
evidence to the Inquiry anonymously, all witnesses
were informed that their voices will be heard in the
public gallery Voice distortion technology is not
routinely in courts save in extraordinary circumstances
(e.g. when life would be at risk if a person were
identified) Should a witness decide that the risk of
identification is too great, they can make an
application to provide their evidence privately when
only the Panel are present (or indeed not provide their
evidence at all). (para 62)

Whilst the social care files of individuals are very
sensitive, this is the very nature of the material that
the Inquiry’s work is concerned with. To ignore the
gravity and seriousness of that information would be
to avoid reality of the events that the Inquiry is
concerned with, and which it has a duty to be
transparent about. All of these files have been
redacted so as to anonymise the individuals involved
and prevent any identification. (para 62)

original report could be made visible under certain
conditions. (para 62)
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Alleged breach of injunction

Counsel to the Inquiry incorrectly read aloud a detail which could have
allowed the identification of a witness.

Certain tweets were published by the Inquiry and which detail allegations
made by certain alleged victims against a former houseparent of Haut de La
Garenne (HDLG)

73

76

Fifteen errors are listed in respect of documentation which was disclosed
only to IPs in the secure Magnum environment.

71

68 a-o

The Inquiry reviewed its tweets which are of necessity
brief and accepted that in relation to a small number
of tweets, a member of the public, without the benefit
of context, might assume that the tweets were a

Upon the matter being raised by an Interested Party,
the transcript of the hearing was reviewed and the
Inquiry accepted that the redactions relating to a
particular third party had been incorrectly read aloud
by Counsel on that occasion. Counsel to the Inquiry
was reminded of the redaction policy and the Inquiry
discussed the matter with the relevant witness who did
not raise any concerns. (para 73)

The Inquiry was provided with a statement. It was not
made aware an injunction was in place in relation to
certain information in that statement. The statement
was on the Magnum system for less than an hour and
had not been notified to IPs when the Inquiry was
made aware of the potential problem. Although the
injunction did not prevent the naming / identification
of certain parties to those proceedings, the Inquiry
consulted with the Commissioner and removed the
statement immediately. (paras 68-72)

Detailed responses to point 68 (a) – (o) are given at
pages 15-17 of the Inquiry Response. (para 65)

Interested Parties are subject to confidentiality
obligations and Interested Parties must take steps to
preserve the confidentiality of material released to
them and must not disclose or pass on to any third
party, other than the Interested Parties own legal
representatives, any material supplied to it by the
Inquiry, save with permission of the Inquiry; all
material disclosed to IPs must be stored in a secure
place to prevent any unauthorised access; and must
be used solely for the purposes of the Inquiry and any
material must be returned or destroyed at the
Inquiry’s requests.

8

This relates to correspondence following the Inquiry’s notification to a
document provider of the proposed disclosure to a witness of a copy of
records the provider had supplied to the Inquiry. The Inquiry had redacted
the records and sought the provider’s views on the redaction. The provider
considered some documents had not been redacted sufficiently and others
had been “over-redacted”. The provider accepted that the Inquiry had
applied the standard redaction approach in line with the Inquiry protocol, but
had unspecified concerns the approach did not entirely accord with data
protection law because of the nature of some documents.

Concerns have been raised by C2, C3 and C4 regarding the Inquiry’s use of
court documents. For example it has uploaded liability reports for a case
currently involved in live proceedings to all Interested Parties, contrary to a
court order, and has also uploaded Probation Social Enquiry reports.

An Eversheds employee took away from the Island the hard copy notes they
had made in that interview; and the Eversheds employee subsequently left
the employment of Eversheds and those original notes could not be located.

89

95

102

This is untrue. No notes were lost. No former
member of the legal team left with notes. No evidence
to support this unfounded allegation is provided. The
Inquiry has set out in the Response circumstances
which have resulted in persons having to be
reinterviewed, which have been due to the late
disclosure of documents by providers. (para 84)

No specific details are provided. At para 79 of the
Inquiry response details are given of a case where
documents were provided to the Inquiry in redacted
form. The documents were subsequently released to
the Interested Parties for use in a hearing, as the
Inquiry believed it had consent to do so. Upon
notification that there was some confusion in respect
of the terms of the court order and the basis upon
which they could be used by the Inquiry at that stage,
the redacted documents on the Magnum system were
hidden from view of the Interested Parties and the
documents were not used in the hearing. The
documents were not made available to the public.
(para 79)

No documents were disclosed to the witness. The
complaint seems to be that Inquiry took the correct
course of action by approaching the document
provider, seeking and responding, to their views. The
Inquiry quite properly sought to work with the
document provider to ensure that the documents were
properly and appropriately provided to the relevant
individual. The Data Commissioner does not seem to
be clear what data breach, if any, is being alleged here.
(para 77)

finding of fact, and would not know that the tweets
simply repeated what a witness had told the Inquiry.
The tweets did not contain any unredacted material.
The Inquiry removed the tweets and changed its social
media practice (paras 74-75)

9

Allegation that insufficiently secure means were used to send papers to the
UK.

The Commissioner is concerned that the Inquiry has apparently allowed hard
copy documentation to be transmitted insecurely between Jersey and the
UK.

the Inquiry appears to lack appropriate procedures

Unsatisfactory redaction

Certain individuals who may have been the subject of police inquiries at
various times but against whom no charges were brought/arrests made
(such cases clearly, for whatever reason, not having passed the evidential
threshold for prosecution) are being routinely named by the Inquiry
notwithstanding the fact that they are still alive and where the specific
information referred to in the Inquiry was not previously in the public
domain.

104

110

114

118

128

There is no foundation in the assertion the Inquiry
“routinely” names alleged abusers. The Inquiry has
the discretion to consider the naming (or not-naming)
of individuals and makes determinations in accordance
with its protocols. The Inquiry knows of no instance
where an alleged abuser whose name is not in the
public domain has been named. In the absence of
specific details it cannot comment further. (paras 8992)

Paras 118-123 of the Report are a misleading
explanation of the issue that arose. A full explanation
has been given in the Response. The Data
Commissioner’s Report itself has been subject to the
same unsatisfactory redaction. (para 88)

This is also entirely without foundation. The
Commissioner has not asked for details of the Inquiry’s
procedures. These are now appended to this
Response. The Inquiry was well aware of the potential
risks of data security and, there are significant
measures in place. As the Commissioner recognises at
paragraph 116, there is no evidence that damage has
been caused by the transmission of data and any risk
of this happening was addressed and managed from
the outset of the Inquiry and throughout the course of
its work to date. (para 87)

This is without foundation. There has been no loss of
hard copy notes (see paragraph 84).

This assertion is based on incomplete information the
Data Commissioner says she has obtained from a UK
media website. There is no evidence of this or any
other piece of mail sent by the Inquiry being tampered
with. The Inquiry uses means of sending papers
common to other Inquiries and tribunals. (para 85)

10

An individual made an application for protective measures in early 2015
[Appendix 16] under paragraph 1.1.4 of the Protective Measures Protocol.
The individual’s application was refused for the reasons set out in the Inquiry
Ruling and on the basis that the panel was satisfied that allegations of
physical abuse made against that individual were in the “public domain”,
such as defined by the Inquiry in a ruling on 24 October 2014.This finding
was apparently on the basis that allegations purportedly originally aired in a
television broadcast in 2010 by a member of the regulated media remained
accessible online and that the information remained realistically accessible to
the general public. The report relied on by the Inquiry has, in fact, been
removed from the regulated media website and is only available via a social
media website. The report had also been clearly edited from that as
originally broadcast. The Inquiry’s rationale for not granting that individual
protective measures are unclear.

Certain documentation pertaining to an alleged victim was projected onto a
screen during the course of public hearings that it bore, in handwriting, the
name of that victim in the top corner of the document (notwithstanding the
fact that the victim benefits from anonymity). The document apparently
remained on view for a significant length of time and also notwithstanding
that the rest of the document had been appropriately redacted.

The Commissioner understands that the Inquiry does not always provide the
5 days’ notice that particular document is going to be used in proceedings
that it is required to do under paragraph 22.3 of the DP Protocol and this has
given rise to significant failings in the redaction process which cannot be
timeously address by the document providers.70

As by failing to operate within its own protocols in respect of the timeous
disclosure of documents we are given little or no notice that the Inquiry is
going to use particular documents, so we are concerned that redaction
problems only become apparent after a breach may have been committed

130

133 (i)

133 (ii)

133(iii)

This is a claim by an anonymised party. The Inquiry
accepts that it has not always met the five day
timescale for the reasons discussed above. (para 93)

This is dealt with in detail at para 60 of the Inquiry
Response. The Inquiry accepts there have been times
when the usual five day timescale has had to be
shortened e.g. late disclosure by providers of a
document which is needed for a witness who is about
to give evidence. If the five day timescale had been
strictly adhered to on each occasion, this would have
resulted in numerous adjournments, wasted hearing
days and a significant extension of the Inquiry’s
hearings, with significant cost implications. (para 93)

The Inquiry has no knowledge of its attention being
drawn to such a problem and cannot respond without
further details being supplied. (para 93)

This assertion is inaccurate. The ruling in relation to
the application referred to states the Inquiry’s
reasoning for refusing the application, although the
detail behind the application (which was heard orally
during a private hearing) has not been published in
order to protect the privacy of a witness by not
disclosing other relevant personal data. It may be that
the media report is no longer available online, but at
the time that the application was made (in February
2015), the report was available in the “public domain”
as defined by the Inquiry in its ruling on 24 October
2014, the definition of which does not include nonregulated media (e.g. social media websites). (para
92)
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133 (iv)

The Inquiry’s rate of what we consider to be inappropriate disclosure of
personal data appears to be unreasonably high and even when they have
been identified by third parties, issues have not been remediated with due
expediency.

It is not possible for the Inquiry to comment in any
meaningful way in relation to this general and unparticularised comment without any specific details.
However, whenever redaction concerns have been
raised with the Inquiry, they have always been dealt
with as quickly as possible and the examples used
throughout the Report specifying the timescales in
which responses were received demonstrates this.
(para 93)
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______________________________________________________________________
Response to the Data Commissioner’s Report (Undated)
______________________________________________________________________
1.

The Independent Jersey Care Inquiry has been given the Data Commissioner’s undated
report. The Inquiry understands that the Report was provided to the Chief Minister, Ian
Gorst, in or around March 2016, and the Inquiry received a copy of the Report on 4 April
2016. This document sets out the Inquiry’s response to the findings of the Report.

2.

In this Response, where reference is made to paragraph numbers, this is to paragraph
numbers contained in the Report, unless otherwise specified.

3.

This Response is being made by the Panel to the Inquiry, with input from its legal advisers
and media team.

4.

The Inquiry recognises that this Response must be made public. Elements of this Response
draw on details of evidence which are confidential and so are simply alluded to or
summarised in this public document. Confidential Appendices containing identifying detail
will be made available to the Data Commissioner if required.

BACKGROUND
The Inquiry’s responsibilities and obligations
5.

Throughout the Inquiry’s work, the Inquiry has taken its responsibility to protect personal
data very seriously and considered this in all decisions made. The Inquiry has processed
over two million pages of documentation and it has taken extensive precautions to
safeguard that information.

6.

The Inquiry has also had to balance sensitively the need to protect the privacy of individuals
with its duty to be transparent in all it does and its responsibility to serve the public interest.
This has often required finely balanced decisions to be taken which have not always satisfied
the range of parties involved with and interested in the Inquiry’s work. The Inquiry has
designed its practice and protocols around those previously used by other inquiries and
tribunals, but taken into account the specific data challenges that it has faced in Jersey.
The Inquiry is satisfied that it has fulfilled its task lawfully and without partiality. The Inquiry
has also had regard to its responsibility to exercise fiscal prudence and has, where
appropriate, had a regard to the principle of proportionality

7.

The Commissioner has helpfully set out some of the legal framework in her Report. The
legal framework is complex, and whilst the Inquiry does not propose rehearsing the legal
arguments in this Response, an inquiry body which is constituted in order to serve the
public interest by creating transparency and accountability around a major abuse scandal
will generally be at liberty to disclose personal data, including sensitive personal data,

1

where this is ‘necessary’.1 In deciding what is necessary, it is the Inquiry Panel, and not
the Commissioner, who is the arbiter of that.
8.

The Inquiry has however had regard to the general imperative to act fairly in disclosing
personal data and has therefore designed protocols (which are public documents) which set
out clearly and transparently how data will be processed. This includes a General Protective
Ruling to protect certain categories of personal data and sensitive personal data, where
such disclosure would automatically not be ‘necessary’.

9.

As provided for under SO 147 of the Standing Orders of the States of Jersey, the Inquiry is
at liberty to determine its own procedure to regulate the conduct and management of its
proceedings.

Timing of the Report
10.

The Inquiry is concerned as to the timing of the production of the Report. The Report
contains serious allegations and criticisms, the majority and detail of which the
Commissioner has not notified the Inquiry of previously.

11.

As explained at paragraphs 34 to 39 of the Report, the Commissioner and the Inquiry met
in May 2015 to discuss some concerns that the Commissioner had concerning the Inquiry’s
obligations under the Data Protection (Jersey) Law 2005 (the “DPL”) and the possibility of
the Commissioner conducting a “voluntary assessment”. The voluntary assessment was not
appropriate for the reasons explained later in this Response, so the Commissioner’s legal
representative explained (in a letter dated 15 May 2015) that instead the Commissioner
would provide a detailed report, which could then be used to facilitate discussions with the
Inquiry regarding the Inquiry’s protocols and procedures. The letter of 15 May said that the
report would be provided by 29 May 2015. The Inquiry has however only very recently
received this report (which the Commissioner confirms in paragraph 39 is that intended
report), over 10 months later.

12.

In various parts of the Report, it is clear that it was drafted some time ago. For example,
paragraph 44 says, “Given the apparent recent scrutiny upon the Inquiry regarding costs,
the Inquiry may consider putting in place rules relating to the inspection of records in situ…”

13.

Despite the Inquiry having been in progress for over two years, the scale and gravity of the
Commissioner’s concerns which are now set out in the Report were not communicated to
the Inquiry until now.

14.

It is not clear why there has been such a significant delay in the provision of the Report.
The Report is undated, but the Inquiry understands that it was provided to the Chief Minister
in March 2016. The Inquiry’s substantive hearings ceased on 17 February 2016, with
further hearings related to Phase 3 of the Inquiry’s work (considering the future of child
care in Jersey) taking place 1 – 4 and 18 March 2016.

15.

The criticisms made by the Commissioner are serious. However, because of the delay of
the provision of the Report, the Inquiry has been denied an opportunity to consider the
criticisms and work with the Commissioner to ease any ongoing concerns she may have
had during the course of the Inquiry’s work, when gathering evidence and processing
material for the hearings.

1

To be ‘necessary’, a data controller would need to show that (i) processing met a pressing social need, and (ii) the measures
adopted were proportionate to the achievement of the legitimate aim pursued.
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16.

If the Commissioner had serious concerns, the Inquiry believes the Report would, and
should have been produced at a much earlier date, rather than allowing those concerns to
continue.

17.

When the production of a report was mentioned by the Commissioner’s legal representative
back in May 2015, no mention was made of any report being made public; rather the Inquiry
had understood that the report would just be prepared to facilitate discussions with the
Inquiry. The Inquiry is surprised and disappointed that the report which took 10 months to
complete is being placed in a public forum before the Inquiry has had a chance to comment
on its previously unaired allegations and serious inaccuracies.

18.

It now appears that the Report is to be laid before the States of Jersey and made public.
The timing of the Report (after the conclusion of the Inquiry’s hearings and at a time when
the Inquiry can no longer investigate and work with the Commissioner) and the incomplete
and inaccurate picture it portrays are an unwelcome distraction to this important phase of
the Inquiry’s work.

Tone and content of the Report
19.

The Inquiry considers that the Report is partial, inaccurate and misleading in many
respects. It relies on unsubstantiated speculation and provides little factual evidence of
data compliance errors. Whilst further details are provided throughout this Response,
general issues include the following:

19.1

The Report rehearses matters which have been raised with the Inquiry by the Commissioner
but nowhere does it include the very full and detailed responses that the Inquiry has
provided to the Commissioner (one example being the issues identified at paragraph 63,
example 2 of the Report); instead it selectively quotes some of the correspondence;

19.2

The Report does not make clear that Interested Parties have been given access only to
redacted information during the course of the Inquiry’s work;

19.3

The Report repeats and supports, on the basis of incomplete information, the arguments of
Interested Parties seeking extensive redactions to documents; these arguments already
having previously been ruled against by the Inquiry as contrary to its protocols, against the
public interest or likely to compromise its commitment to transparency; none of these
rulings have been challenged by any interested party or witness;

19.4

The Report does not make it explicit, where it gives examples, that these relate to the
management of data within the Inquiry’s secure internal data environment (this system
being known as Magnum), not the world wide web, nor that the area is one restricted to
and licensed for use by representatives of Interested Parties and that all are bound by strict
confidentiality undertakings;

19.5

The Report contains some matters which have never been brought to the attention of the
Inquiry and which are factually inaccurate. For example, the allegation that a former
member of the Inquiry’s legal team removed documentation is entirely unfounded and
untrue. The Report is the first time that the Inquiry has been notified of this serious
accusation and therefore it has not been provided with an opportunity to respond before
inclusion in the Report. The Inquiry considers that the Commissioner’s failure to test
information provided to her by various third parties seriously undermines the credibility of
her office and of the Report;

19.6

The Report does not distinguish between fact and speculation. For example, paragraph 115
speculates on material “being intercepted by unrelated third parties” – which never
happened, but it could give the impression that it did;
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19.7

The language used in the Report is unhelpful and inflammatory. For example, the term
“purportedly” is used numerous times, even in circumstances when this is superfluous (see
paragraph 49 of the Report where it says “The Data Protection Protocol purportedly sets
out the manner in which the Inquiry will adhere to the DPL and the relevant Principles”.);

19.8

The Report relies on the 2011 Verita Report “Report to Council of Ministers: Historical child
abuse Committee of Inquiry”. The Verita report was prepared approximately 18 months
prior to the Inquiry’s Terms of Reference being agreed. As the Chief Minister will now be
aware, Verita vastly underestimated the scope and scale of the Inquiry’s documentation by
a factor of at least ten. Nor did Verita appreciate the nature of legal support and
representation that would be required, amongst other practicalities of running a public
inquiry, or significantly, the scale of the response from Jersey people who had experienced
or worked in the care system and who had important insights to contribute; and

19.9

The Report illustrates that the Commissioner does not understand the Inquiry’s operations.
For example, paragraph 44 suggests that the Inquiry has been engaged in procuring
documentation it does not need; the Commissioner makes no mention of the extensive
exercises carried out by document providers in conjunction with the Inquiry to ensure only
necessary documentation was provided (we refer to this in more detail below).

Concerns / ‘complaints’ of third parties
20.

No formal complaint has been made (paragraph 138). The Commissioner has prepared
the Report “as a consequence of various approaches which have been made to her office
by those concerned by the Inquiry’s handling of (often sensitive) personal data and with
general concerns as to the Inquiry’s adherence to and understanding of the DPL.” The
Commissioner also has relied on material she has read on a UK media website (paragraph
109). While no complaint has been made, the Report describes the Data Commissioner’s
sources as “third party complainants”.2 If no complaints have been received by the
Commissioner then this language is deliberately misleading and unhelpful, and again gives
a false impression to the reader.

21.

It is also unclear whether all the sources cited actually raised these matters with the Data
Commissioner. Further, the Report fails to indicate the date that these ‘concerns’ were
raised with the Commissioner. Given the facts of some of the examples, it appears that
some may have been raised with the Commissioner many months / years ago.

22.

Whilst the Inquiry has received queries from third parties during the course of its work in
relation to specific instances of the use of personal data, it has not itself received any
complaints and therefore has not had the opportunity to investigate or respond to the
matters that the Commissioner now refers to extensively in the Report. The Inquiry
understands that it has been necessary for the Commissioner to anonymise some of the
‘concerns’ that have been received. Therefore, whilst the Inquiry has sought throughout
this response to respond as fully as possible to the concerns and examples contained in the
Report, in some circumstances the Inquiry has not been able to respond as a result of the
anonymisation.

23.

The Data Commissioner identifies 10 “third parties” who have communicated concerns to
her. She has afforded these parties anonymity although she has stated that some are
“document providers” and it appears some are Interested Parties to the Inquiry, and are

2

See paragraph 12 of the Report
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therefore, mainly States of Jersey agencies. It is a matter of concern to the Inquiry that
parties to the Inquiry have raised “concerns” anonymously with the Data Commissioner
rather than using the means available to them under the Inquiry’s protocols or by testing
the Inquiry’s decisions openly through the route of judicial review. The Panel believes it is
essential that it is shown an un-redacted version of the report, including the names of
“complainants” in order to be able to advise the Commissioner whether or not all the
persons concerned have actually participated in the Inquiry.

SUBSTANTIVE RESPONSE
The Commissioner’s engagement with the Inquiry
24.

In respect of paragraphs 27 to 32, the Report makes criticisms as to the content of the
guidance sought by the legal advisers to the Inquiry in their email of 10 March 2015. It is
important to place this exchange of emails with the Commissioner in context:

24.1

The email sent on 10 March 2015 sought guidance from the Commissioner in respect of
social services records which had been obtained by the Inquiry. In particular, the legal
advisers wished to clarify whether or not (and if so to what extent) third party data could
be provided to alleged abusers in order to seek their version of events and allow them an
opportunity to respond to the allegations that had been made against them, in the interests
of fairness to both the victims and alleged abusers. The email was sent to the Commissioner
to ensure that the Inquiry was compliant with any all data protection requirements and also
to ensure the next phase of evidence was dealt with as fairly as the first;

24.2

The sharing of data with third parties and the manner in which this was done had not yet
been an issue for the Inquiry; prior to this point, during the first phase of the Inquiry’s
work, victims had provided their evidence based on their own evidence and witness
statement. Therefore, there were no deficiencies in the way that the Inquiry had dealt with
data protection issues up to this point, as the scenario had not arisen previously. The
Inquiry quite properly therefore sought guidance at this stage; and

24.3

It was not the case therefore, as suggested at paragraph 31 of the Report, that the Inquiry
had “failed to appreciate the effect that certain decisions taken at an earlier stage of the
Inquiry may have on proceedings further down the line.”

25.

As has been communicated previously to the Commissioner, neither the Solicitors to the
Inquiry nor Counsel to the Inquiry have claimed to be experts in Jersey data protection law
(a fact of which both the Inquiry’s Panel and the States of Jersey were aware at the time
of appointment). The experience of the Inquiry team in other jurisdictions has been that
Data /Information Commissioner Offices have always been available for consultation and
advice on such matters and have readily assisted inquirers in their work. It is in that spirit
that guidance from the Commissioner was requested. However, the Inquiry took great care
at the outset of its proceedings to design and publish detailed protocols governing its
procedures (the “Protocols”), which included the Inquiry’s Protocol on Data Protection,
Freedom of Information and Redaction (the “Data Protection Protocol”), which set out
clearly how data would be used. As referred to above, in designing the Protocols, the
protection of data had to be finely balanced against the Inquiry’s need to be transparent
and open with the public.

26.

The Inquiry therefore disagrees with the Commissioner’s comments at paragraph 31 of the
Report which state “that the Inquiry (and/or their legal counsel) has failed to implement,
from the outset, clear policies as to how that data should be dealt with so as to comply with
the DPL”. The Protocols were published on the Inquiry’s website on 3 April 2014, the date
5

of the Inquiry’s first preliminary hearing and prior to the Inquiry receiving any documents
from document providers. They have remained on the Inquiry’s website since that date.
27.

Whilst the DP Protocol has been amended during the course of the Inquiry’s work, this was
partly in order to improve the efficiency of the redactions process and ensure a
proportionate and cost-effective approach was taken, rather than due to any deficiencies.

28.

The Inquiry is comfortable that its Protocols were, and are, compliant with the DPL.
Although the Report says that the way the Inquiry has dealt with data is inadequate, it fails
to identify in what ways the Protocols are inadequate; the Inquiry submits that this is
because the Protocols are not inadequate and the Inquiry has been following procedures
which are entirely compliant and appropriate for its purposes.

29.

The Inquiry respectfully disagrees with the Commissioner’s comment at paragraph 33 that
it did not approach the Commissioner at any stage to discuss the manner in which data was
to be handled by the Inquiry. Prior to formally opening the Inquiry’s proceedings on 3 April
2014, the Inquiry engaged with the Commissioner -:

29.1

In early 2014 as the Panel started its work, and before a team was in place in Jersey, the
States Liaison Officer to the Inquiry was in contact with the Commissioner; and

29.2

On 31 March 2014, a member of the Eversheds team, met with the Commissioner at her
office. The aim of the meeting was to introduce the Solicitors to the Inquiry to the
Commissioner and to discuss generally the approach that the Inquiry was intending to take
to requesting material from document providers and the redaction of that material. The
Inquiry’s Protocols had by that stage been drafted, but they had not yet been published,
therefore, for reasons of fairness, impartiality and transparency, copies could not be
provided to the Commissioner at that stage. However, during the meeting the solicitor
explained the general approach that was set out in the Inquiry’s draft Protocols and
explained that the Protocols would be published following the preliminary hearing. The
Commissioner did not raise any concerns at that stage or following publication.

30.

Since that date, the Inquiry has had ongoing contact with the Commissioner, where it has
properly sought her advice, as would be customary in other jurisdictions. This includes an
exchange in November 2014, March 2015, and meetings in May 2015. However, the
Inquiry is seemingly criticised for so doing (see paragraph 29) in intemperate and
unprofessional language. The response has not been one that is designed to guide or assist
the Inquiry, despite the criticisms that the Commissioner has now levied in relation to the
Inquiry’s alleged unwillingness to accept any offer of assistance from the Commissioner to
review and improve its processes.

31.

This is despite ongoing correspondence between the Commissioner, her legal
representatives and the Inquiry. For example, in a letter from the Inquiry to the
Commissioner’s legal representatives on 19 October 2015 (which relates to the issues
discussed at paragraphs 118 to 123 of the Report), the Inquiry stated as follows:
“If you do have any other concerns now or in the future, please do draw these to our
attention as the Inquiry wishes to ensure that all possible steps are taken to protect data
and we are unaware of any other potential issues”.

32.

At paragraphs 34 to 39 of the Report, the Commissioner refers to her offer to conduct a
voluntary assessment of the Inquiry’s processing of personal data. The Report suggests
that this offer was refused by the Inquiry on the basis that it was inconvenient to the
Inquiry’s timetable. This is an inaccurate representation of the facts. The Inquiry declined
the Commissioner’s proposal in May 2015 for a voluntary assessment because:
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32.1

No formal complaint had been made or was being investigated. During the meeting the
Inquiry was told that there had been no formal complaints and the issues raised within her
letter of 17 April 2015 were ‘anecdotal’. The Commissioner’s concerns were largely
unspecific. The review was also ill-defined, with little detail as to what it would focus on,
involve or achieve. The exercise therefore appeared to be speculative;

32.2

Any concerns that had been raised by the Commissioner had been dealt with at the meeting
with the Commissioner in May 2015 or were being dealt with, as far as the Inquiry was
aware;

32.3

The Inquiry was informed that while an independent person from another jurisdiction had
been approached to nominally undertake the review, this individual, based in the UK, was
unable to travel to Jersey or deal directly with the Inquiry’s documentation (despite the
Inquiry’s offer for the review to be conducted at Eversheds’ London office). Instead the
Inquiry was told that the individual would work through an intermediary who was a member
of the Commissioner’s staff and who would access Inquiry documents on his behalf. In the
Inquiry’s view this arrangement was not truly independent and given the nature of the
material with which the Inquiry was working and the size of the community in Jersey, this
was not a satisfactory or acceptable approach and would indeed have been detrimental to
the approach the Inquiry has taken to the protection of data; and

32.4

The Data Commissioner indicated that the exercise would have required the Inquiry to delay
its upcoming phase of hearings for an unspecified period. This would have resulted in
considerable inconvenience and significant cost; not only for the Inquiry but also for the
seven Interested Parties and their legal representatives, and, importantly for the 48
witnesses scheduled for that phase of the Inquiry hearings The Inquiry’s General Procedure
Protocol requires the Inquiry to:
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In making any decision as to the procedure and conduct of the Inquiry, the Inquiry
will act with fairness and with regard to the need to avoid any unnecessary cost.”

33.

In light of the fact that there had been no formal complaint, the proposed arrangements
for the voluntary assessment were not appropriate and the Inquiry understood that the
Commissioner’s concerns had / were being addressed, the Inquiry believed that it was not
proportionate to waste money and inconvenience witnesses and Interested Parties.

34.

The offer of the voluntary assessment was then withdrawn in the Commissioner’s letter of
15 May 2015, a copy of which is attached at Appendix A to this Response. It was in that
same letter that the Inquiry was told that they would receive a detailed report outlining the
alleged deficiencies identified by the Commissioner, which could then be used to facilitate
discussions with the Inquiry regarding the Inquiry’s protocols and procedures. The letter
said “It is envisaged that the Commissioner will be in a position to provide you with this
report by 29 May 2015”. As explained above, that Report has only now been provided to
the Inquiry in April 2016.

Summonses for information / documentation
35.

Paragraphs 40 to 47 of the Report addresses the Inquiry’s powers for procuring evidence
and documents, and the process (or alleged lack of process) by which the Inquiry identified
and sought relevant material from document providers. There are several inaccuracies and
misconceptions contained within this section, which the Inquiry addresses below.

36.

The scope of the Inquiry’s Terms of Reference is extremely wide; much wider than that
suggested in the Report at paragraph 41. The Inquiry is tasked with:
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36.1

Examining children’s homes and fostering services in Jersey, including their organisation
management, governance and culture between May 1945 and April 2014, as well as the
political and other oversight of such homes and services;

36.2

Examining the political and societal environment throughout this period and its effect on
the oversight of children’s homes and fostering services and on the reporting / nonreporting of abuse, and response to such reports;

36.3

Taking into account investigations and reports conducted into concerns raised in 2007,
including information arising from the Historical Redress Scheme;

36.4

Considering the experiences of those who suffered abuse, witnessed abuse and/or worked
in care institutions;

36.5

Identifying whether systems existed to allow abuse to be reported, where abuse was
suspected how was it reported, what actions were taken to such reports, were those actions
in line with policies and procedures and were those policies and procedures appropriate;
and

36.6

Establishing the process by which files were submitted for prosecution and whether the
prosecuting authorities considered those files using a professional approach and free from
political or other interference.

37.

The Report suggests at paragraph 41 that given the breadth of the Inquiry’s remit, “it is
likely that there are thousands (if not hundreds of thousands) of paper, manual and
electronic records that potentially fall within the scope of this time period”. This is a huge
under-estimate. By way of an example the legal representatives for the States of Jersey
(who are an Interested Party to the Inquiry) agreed with the Inquiry to conduct a search of
its e-documents (many potentially relevant documents are of course not stored
electronically) across the relevant States Departments, based on search terms agreed with
the Inquiry. The initial search resulted in 1.1 million documents (with an average of 21
pages per document) being identified by the States’ legal representatives as being
potentially relevant to the work of the Inquiry. This is just one category of documents held
and identified by one Interested Party. Further work by the Inquiry and the legal
representatives reduced the number of necessary documents from 1.1million to 70,000.

38.

Whilst the Inquiry’s Protocols do not specify how the Inquiry seeks access to relevant
material, this is because the approach taken has varied amongst document providers and
has developed over time as the Inquiry has become more familiar with the documents that
are in existence and the nature of the issues to be explored; as should be the case with an
inquiry whose outcome is not pre-judged. The Inquiry has taken the most appropriate
approach in the various circumstances to ensure that only relevant and necessary material
is provided to it.

39.

At the outset of the Inquiry’s work, the Inquiry did not know what documents would / would
not be relevant to its work (and neither did the document providers to a certain extent).
This is common for all inquiries. The Inquiry is by its very nature inquisitorial and therefore
there was, by necessity, a process of requesting material that was relevant to the Inquiry’s
Terms of Reference and then reviewing and understanding that material before more
informed requests could be made. In fact, even the States departments did not provide
material to the Inquiry until many months after its commencement despite the Terms of
Reference being settled on over a year before (on 6 March 2013).

40.

At the beginning of the Inquiry, in order to commence work, the document providers were
therefore requested to provide documentation relevant to the Inquiry’s Terms of Reference,
in the hope that they, as the document providers, would have a better idea of what would
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be relevant and necessary to allow the Inquiry to fulfil its Terms of Reference. When the
work commenced it was clear that the volume of documentation by far exceeded the
expectation of the Panel (and indeed the States) as it quickly surpassed the volumes
identified in the Verita report. We suspect that even the document providers themselves
were surprised by the volumes of relevant material, once they had begun their searches.
As such, it was agreed that a revised approach was needed and that all documents that fell
within certain categories specified by the Inquiry would be provided to the Inquiry and a
sample of other potentially relevant material would be provided and considered. In order
to assist with the filtration of documents, Inquiry team members also attended the Jersey
Archive to review documents and discount certain categories in an attempt to limit the
disclosure exercise.
41.

As the Inquiry’s work has moved on, the Inquiry has moved to an almost exclusive process
of making specific document requests, rather than requests for categories of documents.

42.

The Inquiry did make a decision to summons all documents relevant to the Terms of
Reference in order to avoid the need to issue multiple summonses on a regular basis for
various categories of information.

43.

In respect of the legal representatives acting for the States, search terms were agreed with
the Inquiry in advance of electronic searches being carried out, to narrow down the volume
of material received by the Inquiry.

44.

As regards paragraph 45, again this is factually inaccurate. It is not the case that the Inquiry
did away with a consent process. The Inquiry met the States of Jersey’s legal
representatives on a number of occasions to discuss the disclosure of material from the
Historical Abuse Redress Scheme. The issue of seeking consent was discussed and the
Inquiry gave this option due consideration, but considered that it was not a tenable option
as the consenting process would never be complete, as even where parties gave consent,
their material would invariably contain material from non-consenting parties. The Inquiry
recognised that the document provider would not be able to simply disclose the documents
and therefore the material would need to be formally summoned by the Inquiry. That
summons was issued on 23 April 2014.

45.

Despite the meetings and correspondence between the Inquiry and the States’ legal
representatives confirming the Inquiry’s position that the consenting process would not be
workable, the legal representatives proceeded to write to the Scheme Claimants seeking
consent. Unfortunately, although well intended, this resulted in concerns being expressed
from distressed victims who were confused by the consenting process and whether the
States’ legal representatives were acting for the Inquiry. The consent route (which was
commenced without the Inquiry’s approval, and in fact against its request) was beset with
logistical problems, potentially compromising the Inquiry’s ability to do its work. This is all
the more apparent given that the States departments did not provide material to the Inquiry
until many months after its commencement.

46.

It is completely inaccurate to say that the Inquiry forced potentially vulnerable individuals
to have their sensitive personal data disclosed to the Inquiry and for the same to then be
disclosed to the Interested Parties. The Inquiry’s General Protective Ruling, which is
referred to in the Report, makes it clear that any information which identifies alleged victims
(which would include all of the Scheme Claimants) would be redacted; it is not the case
that this sensitive personal data was provided to the Interested Parties. The information
would only ever have been referred to in an anonymised form constructed in such a way
as to protect the privacy of individuals

47.

In respect of the two examples provided at paragraph 47 whereby it is alleged that the
Inquiry (i) did not seek documentation through proper channels; and (ii) sought
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documentation at very short notice, the Inquiry is not aware of such occurrences or of the
circumstances described.
Changing of Inquiry protocols
48.

It is not clear why the Report contains comments in relation to the adequacy of the Inquiry’s
procedures for amending its Protocols, given this does not directly relate to data protection.
The Data Commissioner is not an Interested Party to the Inquiry and has no role in respect
of such issues.

49.

As explained above, the Inquiry took great care at the outset of its proceedings to design
and publish the Protocols governing its procedures, including the DP Protocol. The DP
Protocol has evolved over time. In part, this was in order to improve the efficiency of the
redaction process (the October 2014 amendments) and also to make the process more
cost-effective (the March 2015 amendments).

50.

As provided for under SO 147 of the Standing Orders of the States of Jersey, the Inquiry is
at liberty to regulate its own procedure for the conduct and management of its proceedings.
The Inquiry’s General Procedures Protocol also provides as follows:
“2.2

For the Inquiry to operate effectively and efficiently, it needs to operate flexibly.
The procedures set out in this, and other protocols, may be subject to amendment
by the Inquiry during the course of the Inquiry at its discretion. Where an
amendment or clarification is made, an amended version of the relevant protocol
will be made available on the Inquiry’s website; and

2.3

This Protocol is not intended to cover every eventuality that may arise. Where
procedural decisions need to be taken, they will be taken by the Inquiry as and when
necessary.”

51.

The Commissioner has alleged that:

51.1

The Inquiry does not advise Interested Parties of proposed amendments with sufficient
notice;

51.2

The Inquiry refuses to accept submissions from the Interested Parties; and

51.3

Insufficient reasons are provided behind the proposed amendments.

52.

As can be seen from the Protocols, the Inquiry is not required to seek the approval or views
of Interested Parties when amending its Protocols. However, in the interests of natural
justice and in maintaining its transparent approach, where appropriate, the Inquiry has
considered input/views from the Interested Parties in relation to any such amendments and
has incorporated these on occasion.

53.

In respect of the October 2014 amendments, the Interested Parties were notified of an
intended change to the DP Protocol on 23 September 2014, the application was made orally
by Counsel on 7 October with submissions from Interested Parties also being heard, and
the matter was adjourned to 15 October for the Panel to hear further submissions, with a
ruling being made on 24 October 2014.

54.

The Report has selectively quoted the Panel’s ruling on 24 October 2014. That Ruling
considers in some detail the content of all submissions received, including those from the
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Interested Parties and explains the reasons for the Panel’s determination. 3 The Inquiry has
at each stage of its process allowed submissions by Interested Parties. In considering this,
and every, submission the Panel has had regard to all the representations received on the
matter, the law, the public interest and its duty under its Terms of Reference. Where the
Panel has not accepted a particular submission, it has set out the reasons for its decision.
It is unclear, therefore, why the Report alleges that “the Inquiry refuses to accept
submissions from Interested Parties as to the adequacy of the proposed amendments”.4
55.

Given the above, it is not clear why the Commissioner has taken issue with the Inquiry’s
procedures: clearly sufficient notice has been given to the Interested Parties and
submissions from Interested Parties were permitted and considered (as noted from the
contents of the ruling), with the ruling explaining the basis upon which the Inquiry’s decision
had been made. Notably, no Interested Party has exercised its right to seek judicial review
of any of the Panel’s rulings, for example its ruling that information “in the public domain”
should not be interpreted as information published only in Jersey media. In making its
decisions on applications by Interested Parties to limit disclosure of information, the Panel
has recognised its duty to conduct a robust, thorough and impartial inquiry whose processes
are as transparent as possible, and balanced this always with the need to protect the privacy
of certain individuals.

56.

In respect of the March 2015 amendments, since October 2014, the Inquiry had been in
discussions with the Interested Parties around further amendments to the DP Protocol,
particularly surrounding the issue of redaction. Therefore, the Interested Parties were
aware that changes were to be made and they had relayed to the Inquiry their views and
concerns. On 17 March 2015, the Inquiry then sent an email to the Interested Parties
attaching a copy of the revised DP Protocol, explaining that this would come into effect on
24 March 2015. No objections were received from the Interested Parties.

57.

It is worth noting that no judicial reviews have been sought by the Interested Parties in
respect of the fairness of the Inquiry’s procedures, both in relation to amendments to the
Inquiry’s Protocols and other decisions made.

58.

In respect of the various examples provided at pages 17 to 19 of the Report, the Inquiry
comments as follows:

58.1

The detail around the March 2015 amendments is explained above;

58.2

The Inquiry is entitled to make rulings of its own initiative. As set out above, SO 147 of
the Standing Orders of the States of Jersey, allows the Inquiry to regulate its own procedure
for the conduct and management of its proceedings and the Inquiry’s General Procedures
Protocol provides that…”The procedures set out in this, and other protocols, may be subject
to amendment by the Inquiry during the course of the Inquiry at its discretion. Where an
amendment or clarification is made, an amended version of the relevant protocol will be
made available on the Inquiry’s website”;

58.3

Inquiries are inquisitorial. The very nature of the Inquiry’s work is that it hears individual
witness accounts of what they believe to be true. There may be witness statements which
contain possibly inaccurate facts, but that may be how the witness remembered events,
and there will inevitably be hearsay evidence. The rules of evidence developed in criminal
and civil proceedings do not in general apply to inquiries. Those rules of evidence have

3

http://www.jerseycareinquiry.org/Transcripts/JER%20INQ%20%20-%20Day%2028%20Ruling.pdf

4

Paragraph 56(b) of the Report
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developed within an adversarial process and an inquiry is not a court of law; an inquiry
does not make decisions with any binding (or indeed legal) effect and applying such rules
of evidence might prevent it from taking into account all relevant information. It is of course
a matter for the Inquiry Panel as to how much weight is then placed on that hearsay
evidence or potentially inaccurate facts;
58.4

The Inquiry’s Protective Measures Protocol was amended in order to protect individuals. If
the protective measures applications were circulated to the Interested Parties it would
immediately undermine the work of the Inquiry and the desire of certain individuals to
remain anonymous or private. The Inquiry had to take this step in order to protect those
individuals who requested protection. Initially, the Inquiry had anonymised all applications
and these were circulated to the Interested Parties in order to facilitate submissions on such
applications. The Interested Parties however complained that they were unable to make
any meaningful submissions because of the anonymisation;

58.5

The Inquiry is unable to respond without further information. It is not clear in what context
this comment was made. The criticisms and allegations are un-particularised; and

58.6

The witness referred to did not provide oral evidence to the Inquiry; the witness’ evidence
was read into the record on 27 February 2015. An email was sent to the Interested Parties
on 25 February 2015 to notify them of amendments to the timetable. Documents for this
witness were released to all Interested Parties on 20 February 2015.

59.

In respect of the criticism at paragraph 61(b) that the Inquiry has not always provided five
days’ notice that a document is going to be referred to during the hearing, there have
inevitably been times when this timescale has had to be shortened. This might be for a
number of reasons, for example late disclosure of a document. The Inquiry is under a
responsibility to conduct a thorough and searching examination of all issues relevant to its
Terms of Reference; therefore simply not putting a relevant document to a witness of which
the Inquiry is aware of is an unacceptable approach. However, if the five day timescale had
been strictly adhered to on each occasion, this would have resulted in numerous
adjournments, wasted hearing days and a significant extension of the Inquiry’s hearings.
This would all have had a very significant cost implication (not only to the Inquiry, but to
Interested Parties as well), and the Inquiry does have to have regard to avoiding any
unnecessary cost when making decisions as to the conduct of the Inquiry.5 The Inquiry also
has to have regard to the well-being of its witnesses and the impact that delaying a witness’
evidence will have on them (in many situations, witnesses will have built up the courage to
come to give evidence on a particular day). Therefore, there are circumstances when the
Inquiry has had to shorten the five day timescale. However, to be clear, if an Interested
Party has raised concerns about the redactions contained in a document, those have been
addressed promptly. In any event, the Commissioner’s concern again relates to the
Inquiry’s procedures, which is outwith her role. This is a matter for the Interested Parties
and their legal representatives to raise with the Inquiry.

60.

In respect of the various examples provided at pages 20 to 21 of the Report, the Inquiry
comments as follows:

5

Paragraph 7 of the Inquiry’s General Procedure Protocol says that “In making any decision as to the procedure and conduct of
the Inquiry, the Inquiry will act with fairness and with regard to the need to avoid any unnecessary cost.”
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60.1

The Inquiry is unable to respond without further information. We do not know on what basis
these figures are reached therefore we are unable to comment. The figures seem wholly
inaccurate and this allegation needs to be particularised;

60.2

This is factually inaccurate. In respect of redacting individual’s dates of birth, the dates and
months of birth are redacted on each occasion. However, the Inquiry does not consider that
retaining someone’s year of birth will identify them where they are giving evidence
anonymously. Further, the year of birth assists the Inquiry with context of the evidence it
is hearing, for example of the age of a victim or alleged abuser. If an Interested Party has
suggested that the entire date of birth be redacted, the Inquiry will have responded
explaining the reasons for the approach taken to redactions;

60.3

The Inquiry is unable to respond without further information. This is a sweeping statement
without any context or particularisation; and

60.4

The document in question was disclosed to the Inquiry by another document provider, it
appears by mistake or without authorisation. The document was ultimately redacted and
exhibited to a witness’ statement and then released to the Inquiry’s document management
system to which Interested Parties have access (it was not uploaded onto the Inquiry’s
website as suggested). As soon as a concern was raised by the legal representative of a
different Interested Party, the document was removed from the system.

61.

In respect of the further example referred to at paragraph 62 of the Report, again there
are factual inaccuracies. Two witnesses provided evidence on 27 May 2015 (not on 26 and
28 May). One signed her statement on 26 May 2015 and it was released to the Interested
Parties at 22:18 on 26 May 2015. The other signed his statement on 20 May 2015 and it
was released to the Interested Parties at 11:14 on 21 May 2015. The statements were
redacted and sent to Interested Parties as soon as possible. As explained above, in respect
of the first witness that day, the other option would have been to adjourn the hearing to
allow the Interested Parties further time, because the witness statement had not been
provided to the Inquiry in good time. However, the Inquiry has to consider its duty to
witnesses. While it sought to avoid adjournments, the Inquiry would not, and should not
have pressurised witnesses, who are often very vulnerable and giving evidence in extremely
difficult circumstances, to return their evidence before they are comfortable in doing so.
Whilst the Inquiry would gently chase for the evidence to be provided in good time,
pressurising witnesses in such a way would only have resulted in witnesses withdrawing
from the process; these being the very people that the Inquiry needed to hear from.
Additionally, adjournments would have had a significant costs impact. Therefore, in each
case, including this one, the Inquiry had to balance its duty to the well-being of witnesses
and the cost implications of an adjournment against the inconvenience and pressure placed
on the Interested Parties’ legal teams in having to receive witness statements late in the
day.

62.

In respect of the various examples provided at pages 21 to 22 of the Report, the Inquiry
comments as follows:

62.1

The Inquiry is unable to respond without further information;

62.2

The circumstances described in this example are extremely misleading. The Inquiry has
sent detailed correspondence to the Commissioner in relation to this issue, which has not
been reflected in the Report. A copy of the Inquiry’s correspondence is attached to this
Response at Appendix B. However, in summary, that correspondence confirmed as follows:
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62.2.1

The document in question was supplied by a document provider with transparent
yellow highlighting (proposed redactions), which revealed the text behind that
highlighting. However, upon uploading the document to Magnum (the Inquiry’s
document management system), the highlighting became opaque yellow and
the data underneath was not visible. When the document was redacted, the
opaque yellow boxes acted as a form of redaction and these boxes remained in
place. It was not the case that those proposed redactions were ignored /
overlooked as suggested by the Commissioner.

62.2.2

Then, due to a technical issue with the systems, when the redactions were ‘burnt’
onto the document, under certain conditions the data underneath became
visible. This was an unexpected and completed unforeseen technical issue and
it was the first time that the Inquiry and Opus 2 (who are the company that
supply and manage Magnum) had come across this.
The matter was
immediately rectified and actions were put in place (as described in the Inquiry’s
correspondence) to ensure this did not happen again.

62.2.3

The Inquiry was not aware that a further technical issue meant that in different
conditions some redacted text could be made visible. This was only brought to
the Inquiry’s attention in October 2015. Again, neither the Inquiry nor Opus 2
were aware that this was technically possible and no similar issue has arisen
during the Inquiry’s work to date. Despite the Magnum system being used in
more than 200 cases, its designer, Opus 2, had no awareness, until this matter
arose, of the potential for some redacted text under certain conditions to become
visible.

62.2.4

Following these instances being brought to the Inquiry’s attention it acted
immediately to remove the documents from Magnum and/or the Inquiry website
and it provided a full response dated 19 October 2015 following an extensive
investigation into the issue. It is misleading to say that the Inquiry only removed
the document upon the insistence of a third party; the Inquiry removed the
document as soon as it was notified of the issue.

62.3

Whilst the social care files of individuals are very sensitive, this is the very nature of the
material that the Inquiry’s work is concerned with. To ignore the gravity and seriousness
of that information would be to avoid reality of the events that the Inquiry is concerned
with, and which it has a duty to be transparent about. All of these files have been redacted
so as to anonymise the individuals involved and prevent any identification.

62.4

At the outset of the Inquiry, it considered the use of voice distortion technology. But decided
against this option on grounds of cost and proportionality. Voice distortion technology is
not routinely used in courts save in extraordinary circumstances (e.g. when a life would be
at risk if a person were identified). When providing evidence to the Inquiry anonymously,
all witnesses were informed that their voices will be heard in the public gallery. No witness
requested voice distortion technology. Should a witness decide that the risk is too great, it
is entirely the witness’ choice whether or not they wish to continue to provide their evidence
on an anonymous basis or whether they wish to make an application to provide their
evidence privately when only the Panel are present (or indeed not provide their evidence
at all).

62.5

In using cipher numbers, rather than naming witnesses, the Inquiry has had to strike a
balance between protecting personal data and sensitive personal data against what is in
the public interest and its duty of transparency. Much of the Inquiry’s evidence would have
been rendered meaningless had there not been the ability to link an individual witness’
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evidence throughout the proceedings, and the adoption of cipher numbers allowed that
level of protection whilst meeting the public interest. If a witness was providing public and
anonymous evidence, the Chair to the Inquiry would make a protective ruling to restrict
the publication of the relevant cipher number.6

Inappropriate redaction of documents and careless disclosure to Interested Parties with
access to Opus Magnum
63.

In addition to those listed at paragraph 65 of the Report, the Safeguarding Partnership
Board and the Home Affairs Department are also Interested Parties.

64.

As the report correctly highlights, the Interested Parties are subject to confidentiality
obligations which means:

64.1

All material provided to Interested Parties is confidential and Interested Parties must take
steps to preserve that confidentiality;

64.2

Interested parties must not disclose or pass on to any third party, other than the Interested
Parties own legal representatives, any material supplied to it by the Inquiry, save with
permission of the Inquiry;

64.3

All material must be stored in a secure place to prevent any unauthorised access; and

64.4

All material and information supplied by the Inquiry must be used solely for the purposes
of the Inquiry and any material must be returned or destroyed at the Inquiry’s requests.

65.

In respect of the various examples provided at pages 25 to 28 of the Report, the Inquiry
comments as follows:

65.1

As soon as the Inquiry was notified of the error, immediate action was taken. The document
was only provided to Interested Parties in this form, and not the public;

65.2

The Inquiry responded expeditiously to this error. Again, The document was only provided
to Interested Parties in this form, and not the public;

65.3

This document relates to a particular witness. Under the DP Protocol (in its post-March 2015
revised form), the document was redacted by the Inquiry and sent to the document provider
for any comments on the redactions. The document provider identified an additional
redaction that was required and this was actioned by the Inquiry. The document was then
released to Interested Parties on the Inquiry’s document management system. This was
the process that was to be followed under the revised DP Protocol, so the Inquiry is not
sure what the issue is in this case;

65.4

This issue is addressed above at paragraph 63.2 of this Response;

65.5

As soon as the Inquiry was made aware that other identifying details were contained in the
witness statement, the redactions were widened;

6

See for example page 2 of the Inquiry’s transcript for Day 77
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65.6

As soon as the Inquiry was notified of the error, immediate action was taken (in just over
an hour). The document was only provided to Interested Parties in this form, and not the
public;

65.7

This concerns a document for a particular witness. In accordance with the procedures in
place, the document was redacted by the Inquiry and sent to the document provider for
any comments on the redactions. The document provider responded and no comments
were received in relation to the redactions on this document. The document was then
released to Interested Parties on the Inquiry’s document management system. It was only
following release to the Interested Parties that the same document provider notified us of
a further redaction. The document was only provided to Interested Parties in this form, and
not the public.

65.8

This issue does not relate to error in redaction as suggested; rather this was an issue
concerning access to certain folders on Magnum, as a result of a manual error by Opus 2,
the software provider of Magnum. The Inquiry had requested that Opus 2 consolidate a
number of folders on Magnum. In relation to one witness folder, when carrying out this
task, Opus 2 set the access permissions incorrectly, so that instead of the folder being
accessible to the Inquiry only, Opus 2 incorrectly manually ticked the box which meant that
one of the document providers also had access. The folder contained unredacted material
from three document providers. This was addressed once it became known.

65.9

This concerns additional redactions required to a particular statement, which were brought
to the attention of the Inquiry by an Interested Party. The Inquiry was notified at 12.55pm
on 18 June 2015 and the additional redaction was made and the document replaced
Magnum at 21:57 on 18 June 2015. The relevant party was notified of the same on 22 June
2015. The document was only provided to Interested Parties in this form, and not the
public;

65.10

This related to a Magnum error whereby redactions were applied to a document, but the
redactions were not being ‘burnt’ onto the document in the correct way. This meant that
some of the black redactions boxes did not appear when the document was released to the
Interested Parties on Magnum. As soon as the Inquiry was notified or the error, immediate
action was taken to remove the document from the system and rectify the issue. The
document was only provided to Interested Parties in this form, and not the public;

65.11

As soon as the Inquiry was notified of the error, immediate action was taken (in a matter
of ten minutes). The document was only provided to Interested Parties in this form, and
not the public;

65.12

As soon as the Inquiry was notified of the error, action was taken to correct the redactions;
this was on the day that the witnesses were giving evidence. In accordance with the
procedures in place, the document had been redacted by the Inquiry and sent to the
document provider for any comments on the redactions. No comments were received in
relation to the redactions on this document. The document was then released to Interested
Parties on Magnum. It was only following release that an Interested Party notified us that
there were two names un-redacted. The document was only provided to Interested Parties
in this form, and not the public. Counsel to the Inquiry was aware of the position and the
relevant pages were not displayed during the hearing;

65.13

As soon as the Inquiry was notified of the error, action was taken to correct the redaction.
The document was only provided to Interested Parties in this form, and not the public;
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65.14

In respect of the additional redactions that were required in November 2015, as soon as
the Inquiry was notified of the error, action was taken to correct the redactions. The
document was only provided to Interested Parties in this form, and not the public. In respect
of the Commissioner’s concerns, which were notified to the Inquiry on 15 January 2016,
the Inquiry immediately responded by removing the document from the Inquiry’s website
and investigating the matter further. Proportionality is a factor in data security. Sound
data protection practice does not require enterprises to guard against every eventuality,
however, remote, including ciphers being deconstructed by intensive analysis and research;
and

65.15

The Inquiry is unable to respond without further information.

66.

In respect of the Commissioner’s assertion that the Inquiry should have notified the
Interested Parties when documents had been further redacted and replaced on Magnum,
the Inquiry considers that this could work both ways; by drawing it to the attention of
Interested Parties who may not otherwise be aware, it could alert them to such information
and the identification of witnesses. There should be no risk that Interested Parties will have
‘passed on’ documents where the redactions have now been amended, as the undertaking
strictly forbids the Interested Parties from doing so.

67.

It is absolutely not the case that the Inquiry has repeatedly placed the names of alleged
victims / alleged abusers in the public domain due to inadequate redaction. In handling
over two million pages of documents, a very small number of errors have occurred. Almost
without exception these have happened within the Inquiry’s internal management system,
Magnum, some parts of which are accessible to the Interested Parties (the remainder being
accessible to the Inquiry and Opus 2 only); there is no public access to this system. As
referred to above, those Interested Parties are all subject to confidentiality undertakings.
The Inquiry legal team has been in regular contact with Opus 2, the providers of the
Magnum system, discussing data management and security. Additionally, the Panel has
reviewed with Opus 2 on a regular basis the performance of the system. When technical
issues arose, an immediate review was undertaken with Opus 2, including the Chair
summoning the owner of the company to Jersey with technical experts to investigate
immediately and resolve a problem. This led to Opus 2 adopting new protocols across all
the tribunals they service.

Breach of injunction
68.

The Inquiry was provided with the witness statement which contained reference to a ‘secret
trial’. The Inquiry was not aware that there was an injunction in place. The Inquiry was also
not aware that certain parties relevant to those proceedings could not be named. Therefore,
certain names were not redacted in the statement.

69.

The statement was then released to the Interested Parties workspace on Magnum – this
being the platform to which only the Interested Parties have access. The normal process is
that once Opus 2 (the software provider of Magnum) confirm that a statement / document
has been released to the Interested Parties’ workspace, the Inquiry will then send an email
to all Interested Parties notifying them that the statement / document is now available.
However, prior to the Inquiry sending that email, the Inquiry received an email from an
Interested Party notifying it that they had seen that the witness statement had been
released onto the system and alerting the Inquiry to this issue with redactions.

70.

As soon as the Inquiry was alerted to this potentially being an issue, the statement was
immediately removed from Magnum (in less than an hour). The statement was only ever
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uploaded to Magnum in this form, and therefore only viewable by the Interested Parties,
who are subject to confidentiality undertakings and who were not actually notified that the
statement had been released before the issue was identified.
71.

Upon receiving guidance from the Commissioner as to the extent of redactions that were
required, the Inquiry applied the additional redactions and re-released the statement to the
Interested Parties.

72.

Whilst a technical legal point, the Inquiry also notes that the injunction prevents the
Respondent in those proceedings from processing the personal data of certain parties; the
injunction does not prevent the naming / identification of certain parties to those
proceedings.

“Reading through” agreed redactions
73.

Upon the matter being raised by an Interested Party, the transcript of the hearing was
reviewed and the Inquiry accepted that the redactions relating to a particular third party
had been incorrectly read aloud by Counsel on that occasion. Counsel to the Inquiry was
reminded of the redaction policy and the Inquiry discussed the matter with the relevant
third party, who did not raise any concerns.

The Inquiry’s use of Twitter
74.

In keeping with current practice, the Inquiry has used Twitter amongst other media, to
communicate its news and progress. The Inquiry has had feedback that this approach has
been welcomed by people unable to attend hearings. The Commissioner contacted the
Inquiry in April 2015 in relation to a small number of specific tweets that had been made
by the Inquiry’s media team. The Inquiry reviewed the tweets which are of necessity brief
and accepted that in relation to a small number of tweets, a member of the public, without
the benefit of context, might assume that the tweets were a finding of fact, and would not
know that the tweets simply repeated what a witness had told the Inquiry. However, it is
worth noting that the tweets did not contain any unredacted material.

75.

Following the Commissioner raising the issue with the Inquiry, the Panel agreed an
approach with the media team to prevent this from happening again.

Training and awareness
76.

As explained at paragraph 26 above of this Response, neither the Solicitors to the Inquiry
nor Counsel to the Inquiry have claimed to be experts in Jersey data protection law (a fact
of which both the Inquiry’s Panel and the States of Jersey were aware at the time of
appointment), and it is for that reason that guidance from the Commissioner was requested.
The Inquiry considers it was quite proper for it to seek such guidance.

77.

In respect of the Inquiry dealing with the subject access request referred to at paragraph
89 of the Report, the Inquiry quite properly sought to work with the document provider to
ensure that the documents were properly and appropriately provided to the relevant
individual. No documents were disclosed and the Inquiry considers that it took the correct
course of action by approaching the document provider. The Data Commissioner does not
seem to be clear what data breach, if any, is being alleged here.
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Records management
78.

In respect of paragraph 95 of the Report, the Commissioner has not previously requested
details of the Inquiry’s Data Protection Officer. The Inquiry does not have a named Data
Protection Officer and understands there is no legal obligation to do so.

79.

In respect of the example contained at paragraph 95, despite there being minimal
particularisation in respect of this allegation, the Inquiry believes that it knows the incident
to which this relates. The Inquiry was provided with copies of expert reports in an ongoing
claim against the Minister for Health and Social Services. At the time the documents were
disclosed to the Inquiry they were provided in an already redacted form. The Inquiry was
not provided with a copy of the court order which provided for the release of the documents
in certain circumstances. The documents were subsequently released to the Interested
Parties for use in a hearing, as the Inquiry believed it had consent to do so. Upon notification
that there was some confusion in respect of the terms of the court order and the basis upon
which they could be used by the Inquiry at that stage, the documents on Magnum were
hidden from view of the Interested Parties and the documents were not used in the hearing.
The documents were not made available to the public.

80.

Paragraph 96 of the Report comments that the Inquiry’s DP Protocol fails to deal with data
security. The Inquiry’s data security measures are an internal matter for the Inquiry. It was
not considered appropriate for such details to be included in the publicly available DP
Protocol. The Commissioner has not previously asked for details of the Inquiry’s data
security arrangements. The Inquiry has taken measures it considers appropriate to
independently test and validate its security arrangements. As the Inquiry’s work is
continuing it would not be appropriate to disclose specific security measures.

81.

The Inquiry’s legal advisers, Eversheds LLP, have in place a security policy, a copy of which
appears at Appendix C to this Response.

82.

Each member of the team is provided with a copy of the policy, it is discussed in detail
during their initial training and then they are asked to read it in detail prior to signing a
confidentiality undertaking confirming that they understand the contents of the document.
The policy contains measures and procedures around working conditions, IT security,
travelling with documentation etc, to ensure the confidentiality of the Inquiry’s material is
protected. All staff working on the Inquiry, whether in Jersey or in the UK, were made
aware of their responsibilities before they commenced work on the Inquiry’s data.

Security of personal data
83.

In respect of the security that is in place to prevent personal data from being accidently or
deliberately compromised, please see the relevant policy at Appendix C to the Response
(as referred to at paragraph 81 above).

84.

There is no factual basis for the allegation contained at paragraph 102. It is untrue. The
Inquiry has no knowledge of this alleged incident as no such incident has occurred. No
notes went missing from any interview. The Inquiry is aware of a case where an
individual did need to be interviewed again due to the relevant documents not being
provided in time for the original interview (given the delay and logistics of receiving
disclosure from document providers), as was the case with a number of other witnesses.
Therefore, once the Inquiry was in possession of further disclosure, a further interview was
arranged to ensure the evidence obtained was as thorough as possible. No interviews ever
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had to be repeated because notes had gone missing. Notes taken by any member of staff
leaving Eversheds are all accounted for. For the Data Commissioner to make such an
assertion in the absence of any evidence is as astonishing as it is outrageous.
85.

In relation to paragraph 104, there is no evidence of this or any other piece of mail sent by
the Inquiry being tampered with. Following the report of a UK based witness’ post having
been repackaged by Royal Mail, all correspondence continued to be sent in robust,
unbranded envelopes and substantial packages and confidential mail were sent in double
bagged, plastic parcels, with the inner envelope containing a sticker marked “To be opened
by the addressee only”. In reality there was a limited amount of documentation posted as
the majority of witnesses corresponded via e-mail. The Data Commissioner states her
information about this incident was gleaned from a UK media website. She was not in full
possession of the facts of the matter. The potential data protection breach with which the
Inquiry was concerned resulted when a photograph of the package, which did not originate
from the Inquiry, displaying the witness’ address, was published online by a journalist. In
another case, the Inquiry was informed by one witness that a piece of post did not arrive
at her address. As a result of the postal policy and letters being sent by ordinary mail, there
were limited investigations that could be carried out in respect of this missing post. The
letter was re-sent and the witness received all future correspondence. There have been no
other concerns raised or issues with documents not being received, whether sent to or from
the Inquiry.

86.

The comments at paragraph 111 and 115 of the Report are without foundation. There has
been no loss of hard copy notes (see paragraph 84 above).

87.

The comments at paragraph 114 of the Report, namely that “the Inquiry appears to lack
appropriate procedures which would prevent this type of contravention” is also entirely
without foundation. The Commissioner has not asked for copies of details of the Inquiry’s
procedures. These are now appended to this Response. The Inquiry was well aware of the
potential risks of data security and as can be seen, there are significant measures in place.
As the Commissioner recognises at paragraph 116, there is no evidence that damage has
been caused by the transmission of data and any risk of this happening was addressed and
managed from the outset of the Inquiry and throughout the course of its work to date.

88.

Paragraphs 118 to 123 are a misleading explanation of the issue that arose. This is the
same issue the Commissioner referred to at page 22 of the Report (the example set out at
the top of that page). The Inquiry has already provided an explanation in relation to the
circumstances (see paragraph 62.2 of this response) and the Inquiry engaged in detailed
correspondence with the Commissioner at the time. Notwithstanding that, the
circumstances have been misrepresented in several respects:

88.1

Paragraph 118 of the Report – it is not the case that the documents “lost” the yellow
redactions on upload. Further details are supplied in Appendix D. Following investigation,
new procedures were put in place to identify potential problem areas and eliminate them;

88.2

Paragraphs 120 and 125 of the Report – it is not the case that the issue which arose in April
2015 had not been resolved and remedied; it was resolved. What occurred in October 2015
was a new and different issue, albeit it affected the same document. This is explained in
detail in Appendix D; and

88.3

Paragraphs 122 and 123 of the Report – the Commissioner comments that “it is extremely
surprising that the entirety of that document was not checked for other issues”. It is not
the case that the document was not checked; it was checked, but not for the later issue
which occurred in October 2015 as this was unforeseen. It was not possible to check
something that the Inquiry’s software provider did not know was possible.
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The naming of alleged abusers
89.

The Report says at paragraph 128 that the Inquiry has routinely named alleged abusers
notwithstanding the fact that they are still alive and the information was not previously in
the public domain. The Inquiry does not believe this is the case and it is not possible for
the Inquiry to respond to this allegation without any specific named examples.

90.

The Inquiry has the discretion to consider the naming (or not-naming) of individuals. The
Inquiry agrees that the Inquiry is not a trial and its purpose is not to prove or dis-prove
individual allegations in order to establish any liability. However, the Inquiry does have an
obligation to conduct a full, open and transparent investigation, which may include naming
individuals, in accordance with its protocols where the interests of justice and public interest
requires it to do so. Representations by Interested Parties, when raised, have been
considered, before such naming took place, and where Interested Parties’ applications have
not been accepted, it has been open to them to seek judicial review of the Panel ruling,
before the individual was named in the hearing.

91.

It is for the Inquiry Panel to decide whether certain individuals can be named beyond the
Inquiry’s General Protective Ruling. The Inquiry has internal criteria it considers, which
includes (but is not limited) to:

91.1

The nature and circumstances of the issues which are the subject of the Inquiry and which
are relevant to the individual;

91.2

The personal and/or professional circumstances of the individual which are said to warrant
the making of an order granting protective measures;

91.3

The extent to which the material has – in connection with the matters under consideration
by the Inquiry – already been disclosed, either to Interested Parties or to the public at
large;

91.4

Why protective measures are considered necessary for the individual and the possible effect
on the individual if they are not granted; and

91.5

Any other relevant circumstances.

92.

In respect of the example at paragraph 130 of the Report, the ruling in relation to that
application states the Inquiry’s reasoning for refusing the application, although the detail
behind the application (which was heard orally during a private hearing) has not been
published in order to protect other personal data, which the Inquiry did not feel was
necessary to include in the ruling. It may be that the media report is no longer available
online, but at the time that the application was made (in February 2015), the report was
available in the “public domain” as defined by the Inquiry in its ruling on 24 October 2014,
the definition of which does not include non-regulated media (e.g. social media websites).

Inadequate protection afforded to the personal data of victims / administrative errors in
public hearings
93.

In respect of the examples provided at pages 46 to 47 of the Report, the Inquiry comments
as follows:
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93.1

It is not possible for the Inquiry to respond in relation to the specific incident without further
detail;

93.2

As explained at paragraph 59 above, there have inevitably been times when the usual five
day timescale has had to be shortened. This might be for a number of reasons, for example
late disclosure of a document which is needed for a witness who is about to give evidence
(this has happened on numerous occasions, with document providers wanting to use
documents for a particular witness, and therefore the Inquiry has had to redact documents
at very short notice). Every effort was made in these instances to get documents to
document providers for comment and then out to all Interested Parties to consider as soon
as practically possible before evidence was given. As explained above, if the five day
timescale had been strictly adhered to on each occasion, this would have resulted in
numerous adjournments, wasted hearing days and a significant extension of the Inquiry’s
hearings, all with a very significant cost implication;

93.3

As above at paragraph 93.2; and

93.4

It is not possible for the Inquiry to comment in any meaningful way in relation to this
general and un-particularised comment. However, whenever redaction concerns have been
raised with the Inquiry, they have always been dealt with as quickly as possible and the
examples used throughout the Report specifying the timescales in which responses were
received demonstrates this.

Concluding remarks
94.

Although paragraph 135 of the Report suggests that it was not the Commissioner’s intention
to undermine the Inquiry’s work, unfortunately that appears to be the likely effect that the
Report will have, in circumstances where the Inquiry is no longer able to ‘cure’ the
Commissioner’s concerns, given that the time to do so has passed, and the fact that no
complaints have been received or challenges made to the Inquiry.

95.

It is not accurate that the Inquiry did not meet with the Commissioner. We have already
explained above the contact which the Inquiry had with the Commissioner, including at the
outset of the Inquiry’s work. However, given the need for the Inquiry to remain impartial,
neutral and transparent in all that it does, it was not considered appropriate for the Inquiry
to agree or prepare its approach to the use and protection of data with the Commissioner.
The Inquiry still considers that approach to have been proper.

96.

The purpose behind the Report remains unclear. Paragraphs 38 and 39 suggest that the
purpose of the Report is as explained in the Commissioner’s 15 May 2015 letter, namely:
“to use to facilitate discussions with Eversheds and/or Counsel to the Inquiry regarding the
Inquiry’s protocols and procedures such as relate to the DPL”. However, the concluding
remarks of the Report suggest that instead this Report now “assists the Chief Minister in
highlighting the perceived deficiencies in the Inquiry’s data processing policies, and
recording the difficulties experienced by certain parties to the Inquiry…”. The Commissioner
accepts that there have been no formal complaints received.

97.

Further, many of the Commissioner’s criticisms are about the way that the Inquiry has
operated in order to fulfil its Terms of Reference. Under the umbrella of data protection
concerns (and in the absence of any complaints), it appears that the Commissioner has
sought to reopen applications made by States of Jersey agencies and declined by the Panel,
which have sought to restrict the scope and transparency of its enquiries. It is for the
Inquiry Panel, and not the Commissioner, to determine how the Inquiry should be run.
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98.

The Inquiry remains concerned about the timing of the Report (this being after the
conclusion of the Inquiry’s hearings and at a time when the Inquiry can no longer
investigate and work with the Commissioner). It is surprised that the Commissioner has
not consulted with the Inquiry during the 10 months it took her to complete the report and
that she has been prepared to put into the public domain a report so misleading, incomplete
and inaccurate.
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