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DRAFT INTELLECTUAL PROPERTY
(UNREGISTERED RIGHTS) (APPLICATION,
TRANSITIONAL PROVISIONS AND SAVINGS)
(JERSEY) REGULATIONS 201-

REPORT

Introduction

The Intellectual Property (Unregistered Rights) rgdg) Law 2011 (IPURL)
completely updates the copyright framework in trsbarid. It also introduces
protection for other unregistered intellectual gy rights. In addition, the Law was
drafted to be fully compliant with major internated conventions and treaties to
which many countries in the world belong. IPURL vegproved unanimously by the
States Assembly on 1st December 2010 and receivgdl Rssent on 16th November
2011.

The Report accompanying IPURL explained how the new will provide the
commercial foundation stone for many parts of theative industries and underpin
the diversification of the Island’'s economy in thea of e-commerce. The earlier
Report included figures showing the impressive gbation of the UK'’s creative
industries to the economy and the above averages rat growth. The creative
industries include music, publishing, broadcastiggftware, computer games and
film. The artistic originals these sectors create disseminated by an ever-increasing
number of new business models relying on digitehtelogy and the Internet. A
report published in the UK in June 2012 aimed girowing the measurement of UK
investment in artistic originals suggests that Utveistment in copyright was
£5.1 billion in 2009, that is £3.2 billion highdran existing official data (see the press
release published by the UK Intellectual Propertfyc® (IPO) on 8th June 2012).

Current copyright law in Jersey is provided by agien of the UK Copyright Act
1911 to the Island. The fundamental principleshie 1911 Act are still present in
IPURL. This includes the provision of exclusivelig that allow those who create and
invest in creativity to obtain a return on oftegrsficant investment when material
protected by copyright is exploited by being copipdblished and so on. This also
includes limited exceptions to rights that perndrtain uses of protected material
without permission from the copyright owner. Thel1%ct was clearly not, though,
drafted with a view to covering the many differevdys of copying, transmitting and
using content that are commonplace today. A copysgrk may now only exist as a
digital file made available on the Internet. IPURherefore updates and amends
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exclusive rights for copyright owners, and excamdido rights for users to provide a
balanced, modern copyright framework.

The majority of the Draft Intellectual Property (tdgistered Rights) (Application,

Transitional Provisions and Savings) (Jersey) Rars 201- (the draft Regulations)
makes provision for the transition from the 1911 #clPURL, in particular regarding

which Law applies to things that already exist@ahmencement of IPURL and how it
applies. The draft Regulations are to come intadaon the same day that IPURL
comes into force. The extension of the 1911 Actht Island will cease on the day
that IPURL comes into force as a result of an OrdeCouncil already made in the
UK (see the Copyright (Repeal of the Copyright A811) (Jersey) Order 2012 — UK
S.1. 2012 No. 1753).

The provision in IPURL about a number of rightsatetl to copyright is also
important to the creative industries. These relaiglis are recognised by many other
countries, but they do not currently exist at alDersey. Some of these related rights,
such as rights for performers in recordings (filamsd sound recordings) of their
performances are required if Jersey wishes to hdwan that complies with the major
international conventions and treaties in the cigbyrand related rights area. The
draft Regulations also make provision about whetiarot, and if so, how these new
rights related to copyright are to apply to thingkeady in existence, and
performances that have already taken place, at emoement.

The draft Regulations are therefore being presempedhe States Assembly for
approval in order to permit Jersey to make thesitam from a very outdated
copyright law to a modern, but balanced, legal framork that fairly protects creative
content. The 1911 Act was revoked and replacedarK in 1956. Current copyright
law in the UK is provided by Part 1 of the Copytighesigns and Patents Act 1988 as
amended, including amendments to make provisiomtatights in an age when the
internet is so relevant to how material protectgdcbpyright and related rights is
made available to the public. IPURL copies all ifmportant provisions in the 1988
Act as amended that underpin the functioning ofdigital economy in the UK, and,
moreover, permits amendments to be made by Regusator a number of reasons so
that it will be easier to keep the law in Jerseytargate in the future.

The framework of rights, and exceptions to riglms|PURL will underpin Jersey’s
position as an attractive place to do busineskdratea of e-commerce in particular. It
will ensure that Jersey provides unregisteredlaxtelal property rights comparable to
those available in other territories at the forefrof the knowledge economy. The
draft Regulations should ensure a smooth transtboiiis new regime for copyright
and related rights.

International conventions for unregistered intelle¢ual property rights

Copyright and other unregistered intellectual properights come into being
automatically when the material that can be pretkds created and any relevant
qualification provisions, such as a requirementtfa@ author to be a national of, or
first publication to have been in, a convention rtoy are met. International
conventions and treaties set out some of the kéyciples for most of these
unregistered rights, including to require a cortr@c party to give rights
automatically to relevant material having its anigh all other contracting parties.
Membership of an international convention therefemsures automatic rights, that is
without registration or any other formality, foretimaterial covered by that convention
in all countries that belong to the convention.
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The main international convention in the area gfycight is the Berne Convention for
the Protection of Literary and Artistic Works arftbite are currently 165 contracting
parties to this Convention. Much material havirgyatigin in Jersey will already be
protected in much of the rest of the world as altesf UK membership of the Berne
Convention and qualification for protection arisidge to the author being a British
citizen or the work being first published in the Ukhere may, though, be some gaps
in protection, particularly for a copyright workeated by a body incorporated in
Jersey. A law compliant with the Berne and otheermational conventions and
treaties as explained in the report on IPURL wihlkrefore permit Jersey to seek
membership of those conventions and treaties aratidiess such gaps in protection.
Jersey can, though, only belong to the conventamustreaties by an extension of the
UK’s membership, and so this was requested shaftly IPURL was adopted by the
States Assembly in December 2010. If the draft IRdiguns are approved by the
States Assembly, and IPURL then comes into forcdension of the UK'’s
membership of the main international treaties awdiventions in the area of
unregistered intellectual property rights will bergued vigorously with the UK. The
Regulations have, where necessary, and as explairtbdr below, been drafted so as
to be convention compliant.

Both IPURL and the draft Regulations are also belieto be compliant with the
Agreement on Trade-Related Aspects of IntellecRraperty Rights (TRIPS), which
is included in the Agreement establishing the WdFldde Organisation (WTO).
TRIPS compliance is essential if Jersey wishesitothe WTO. TRIPS does, though,
require provision on registered intellectual propeights, as well as the unregistered
rights in IPURL. There is already provision in dgrsfor registered intellectual
property rights in the area of trade marks, patents registered designs, but these
laws are not in all respects compliant with TRIRBiendments to these laws to make
them TRIPS compliant (and compliant with the P&dsvention for the protection of
industrial property, the main international convemt for registered intellectual
property rights) are currently being drafted, arte tEconomic Development
Department intends to have a draft Law with theseralments ready to lodge for
approval by the States Assembly next year. It imiladdition be necessary to make
new provision about plant variety rights for TRIRSmpliance, another type of
intellectual property right that is usually a regied right. The Economic
Development Department is also working on what Wél needed on this to comply
with TRIPS. But IPURL and the draft Regulations arencerned solely with
unregistered intellectual property rights, whick, explained above, are automatic
rights applying to the relevant material without theed for registration or any other
formality.

Relationship with UK law

As indicated above, current copyright law in Jersegrovided by an extension to the
Island of the UK Copyright Act 1911, and this exdiem will be repealed the day that
IPURL and the draft Regulations come into forceth@ligh the 1911 Act has been
revoked and replaced in the UK for some considertiiie, those changes to UK law
have included transitional provisions preserving #xtension of the 1911 Act to
Jersey, and the subordinate legislation that heagqusly been made in the UK under
the 1911 Act. Jersey has not, therefore, for a tong had the same copyright law as
the UK. Continued reliance in Jersey on a Law ddhfin 1911 means there is
significant doubt about the interpretation of thealLin the modern world. Although

case law in Jersey might develop the apparent liexd of the 1911 Act to

accommodate more recent types of copyright workks aativities on the Internet to

States % Page -3
of Jersey P.112/2012



some extent, the new provision in IPURL will prozid much more transparent legal
framework.

IPURL is very similar to the markedly more up-taaarovision in UK copyright law
provided by Part 1 of the Copyright, Designs antefa Act 1988 as amended and
other provision in UK law on unregistered intellesit property rights. (The 1988 Act
is not the main UK law on patents and registeresigies, but it was used as a
legislative vehicle to make some amendments tcethesas of law. Amendments to
those registered intellectual property rights aeralevant to the provision in IPURL,
which is about unregistered intellectual propeigits only.) Also, as indicated above,
it will in due course be possible to amend IPURlainumber of ways by Regulations,
including to match changes to copyright law tha&t eurrently being discussed in the
UK as a result of the recommendations made in trgtdaves Review of Intellectual
Property and Growth.

The UK has made the transition from the 1911 Ac¢h®1988 Act as amended in two
major revisions of the Law in 1956 and 1988, ankrge number of more minor
revisions, some of which, such as the changes nm@803 to update rights for a
world with the Internet, were significant revisiof3n each occasion, the UK has
made appropriate transitional provisions and saviagpd these have all been
considered very carefully in drawing up the pramisin the draft Regulations. Most
parts of the draft Regulations do, therefore, lauanterparts in UK law, but much of
the provision has needed to be modified to a gremtéesser extent compared to UK
law so as to make sense for the transition thekisig place in Jersey from the 1911
Act to a Law very similar to the 1988 Act as ameahdeone stage rather than a large
number of stages.

So long as the 1911 Act remains in force in Jerdege who create copyright works
in the Island are able to rely on a transitionabvjsion in paragraph 36(4) of
Schedule 1 of the UK 1988 Act that gives full caghit protection in the UK for all
works having their origin in the Island. The di#gulations clearly cannot deal with
the transition in the UK from an extension of tf#1 Act to Jersey to an independent
copyright law as in Part 1 of IPURL. However, th& bias recognised that it is
appropriate to provide continuity of copyright @ation in the UK for works having
their origin in the Island by maintaining full cajght protection in the UK for all
such works when the 1911 Act extension is revoRdds will be delivered by the
provisions of another Order in Council already made¢he UK, the Copyright and
Performances (Application to Other Countries) (Adment) Order 2012 (UK
S.1. 2012 No. 1754), which comes into force the ity IPURL comes into force.

Copyright protection in Jersey under the 1911 ActwWorks having their origin in the

UK is also preserved by paragraph 36(4) of Schetutd the 1988 Act. When

extension of the 1911 Act to the Island has beewked, provisions in the draft

Regulations will continue copyright protection iargey for existing works having

their origin in the UK. The provision in the Intetitual Property (Unregistered Rights)
(Works of Foreign Provenance) (Jersey) Order 2@@lhe made under IPURL and
explained further below, will ensure that works ateel after commencement and
having their origin in the UK will also have fulbpyright protection in Jersey under
IPURL.
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Summary of provision in the draft Regulations

Transitional provisions as in the draft Regulatiovi be particularly important to
make it clear how IPURL applies to existing mateaad its effect on what people
have already agreed to do or are planning to deruhe existing Law. For copyright,
transitional provisions are essential because tiseafready a Law in Jersey, the UK
1911 Act, which in a number of respects is diffefieom the provision in IPURL. For
other provision in IPURL there is, though, stilheed to make some provision as there
is already material in existence which could in theure attract rights and/or things
that people have started and may still be doindpeénfuture with such material when
such rights have come into existence.

The approach taken on some significant provisionthé draft Regulations that will
determine how, when IPURL comes into force, it vafpply to things already in
existence, or performances that have already tpleee, is generally as follows:

- Copyright will only apply to existing works of apgg that can currently attract
copyright.

- There will be no revival of copyright for existimgorks which had copyright in
the past but which has expired before commenceoidRURL.

- Database right and performers’ rights can applgxisting material, but there will
be no unregistered design right for existing design

- No terms of protection for existing works can beder than terms under IPURL,
but existing works in copyright at commencement dnefit from any extended
terms.

- Existing law continues to apply to anything doneasesult of agreements reached
or arrangements made under the existing law beforenencement of IPURL.

- Continuation of activity that would have been pédted by the new exceptions to
rights will be treated as though those excepti@sdiways been in place.

- States Assembly and States will be licensed toexssting works where States
Assembly and States copyright would have applied cieated after
commencement of IPURL, but States Assembly or Staenot the copyright
owner of, and has no right to exploit, those works.

- Authors’ moral rights will apply to existing workkthe author has not died, but
performers’ moral rights will not apply to past fmmances.

- IPURL will in some cases be modified in how it dpplto existing material of
foreign provenance in the same way as for new mahtsrforeign provenance.

Part 2 of the draft Regulations, which amounts twerthan half of the Regulations,
makes provision about copyright. As already indidatthis is where there is the
greatest need to understand how and when the 1@iim#ght still apply after

commencement of IPURL, and how and when the newragg law in Part 1 of

IPURL will apply to things that already exist. Amber of the Regulations are highly
complex, and some of the Regulations may in pradigve little effect because they
even continue the effect of some transitional miovis in the 1911 Act when that
replaced earlier law relating to copyright. Butyegi that copyright may continue to
subsist for 50 or more years after the death oftlthor, it is important to ensure that
the transitional provisions do provide answers dlevant issues even for very old
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existing material. Parts 3 to 8 of the draft Reiafes make transitional provisions for
the introduction of the new unregistered intellattproperty rights in IPURL and
related matters. These rights do not currently yapplanything in the Island, but in
some cases, with appropriate safeguards, the mghtsrdo need to apply to existing
material in order to comply with international cemtions and treaties. Each Part of
the draft Regulations is explained in more detelbly.

Part 1

Regulation 1, the single Regulation in this Part provides somterpretation and
definitions for terms used in the Regulations. Aeaferences to “commencement” are
to the day that IPURL comes into force.

Part 2

Regulations 2 to 54 all make provision about copyright. Thdditional interpretation

in Regulation 2 defines an existing copyright work as one thatdamsyright under the
1911 Act, including as a result of any Orders iru@ml made under the 1911 Act.
Those Orders in Council mean that many works hatheg origin in other countries
already have copyright protection in Jersey. (Adddibeing made under Article 399
of IPURL will continue this application of Jersegpyright law to works from other
countries, including as required by the internatlomeaties and conventions Jersey
wishes to join as explained belowRegulation2 also defines the concept of an
“existing work” as one made before commencemenaiise some of the Regulations
make provision about how IPURL applies to existingrks even if they do not
already have copyright in Jersey under the 1911 Act

Subsistence of rights as set out irRegulation 5 is a key provision. This Regulation
defines when copyright under IPURL can apply toeaisting work. Except in the
cases identified in paragraph (2) of this Regubgtimopyright can only apply where
the existing work is an existing copyright work.t#dugh there are a number of
differences in how the type of work that can attiapyright under the 1911 Act and
IPURL are defined, in practice there will be veittld difference in what type of thing
has copyright under the 1911 Act and can have ogigyunder IPURL. For example,
Regulation 10 prevents there being any copyright in an exisfilg as such under
IPURL for an existing work that is a film, but dopsermit there to be copyright in an
existing film as a dramatic work and/or a collentiof photographs as is the case
under the 1911 Act so that existing films do haspytight protection. Paragraph (2)
of Regulation5 does additionally permit an existing work thatnst an existing
copyright work to have copyright under IPURL wheampsion is made in an Order
under Article 399 to apply copyright to works hayiheir origin in other countries.

Paragraph (3) dRegulation 5 does not, though, permit copyright to be revivedany
work that had copyright under the 1911 Act and whempyright has already expired.
Article 18(2) of the Berne Convention rules outival of copyright as the default
position. A contrary position was taken in the EJ1996 when terms of protection
were harmonised with some terms in the UK for eXarbping extended, and in some
cases copyright being revived. But Jersey is capttie harmonised terms in EU law
at a different time and from a different base comegao the UK. It would in these
circumstances be very difficult indeed to deliveragtly the same duration of
protection for very old works in Jersey and the &ln with provision on revival of
copyright. Moreover, Jersey is not obliged to c&hylaw. Copying the position taken
in the Berne Convention and not reviving any caglyriis thought to be less likely to
cause problems than vice versa.
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Regulation 19 provides for theduration of copyright for any existing works that do
attract copyright under IPURL to be as in IPURLt bhat longer than in IPURL. For
some works still in copyright, this will mean a jgel of copyright extended by up to
20 years compared to the 1911 Act. For some veatyunpublished works, this will
mean a shorter term of protection than under tHel #8ct. Regulations 20 to 23 then
provide reciprocity of term provisions for foreigmisting works that attract copyright
under IPURL, which may mean a shorter term thahghavided in IPURL. This type
of provision is the same as applies in the UK athe¢romember States of the EU, but,
in line with the requirements of EU law which Jeréms chosen to copy, there is no
shortening of term for works from EEA Statdegulation 20(1) ensures that this
exception from any shortening of term also appitesxisting works from Guernsey
and the Isle of Man that can attract copyright url@®JRL. This provision is being
made on the understanding that provision has bewilldde made in those Islands in
the same way for works having their origin in Jgrse

Regulation 26 ensures that in general whether anything donerbefmmmencement is
an infringement of copyright is determined by the provisions in the 1911 Acthwi
IPURL only applying to things that are done aftemenencemenRegulation 44 then
ensures that the 1911 Act and IPURL civil remedipgly as appropriate for dealing
with any infringement of copyrightRegulation 45 makes similar provision about
copyright offences, which are provided in both #8841 Act and IPURL where there
is wilful infringement of copyright on a commerciakcale, but there are some
differences in the detail of the provision. Theeoites in IPURL only apply to acts
done after commencement with the offences as ii®d Act applying to acts done
before commencement.

The draft Regulations ensure that things done aftetmencement as a result of an
agreement made, or arrangements made to exploitexasting work, before
commencement are also judged against the provigioise 1911 Act rather than
IPURL. An existing work that has copyright undelJRL after commencement will,
though, have copyright as defined in IPURL excepiere the draft Regulations
provide otherwise. In this respe&ggulation 28 varies the rights that might apply to
an existing foreign sound recording, and so whabuats to an infringement of
copyright. This varies depending on which interoradil convention or treaty a country
belongs to, as these vary regarding what rightst nbes delivered. Only sound
recordings from countries which belong to the Rddmmvention (and, for example,
all EU member States belong to this conventionjramn Guernsey or the Isle of Man,
get all the rights as in IPURL. The treatment iatkd for Guernsey and the Isle of
Man is on the understanding that those Islandedwijll, treat sound recordings from
Jersey in the same wakgegulation 46 varies the copyright offences which can apply
to existing foreign sound recordings dependingamvention membership in a similar
way.

The draft Regulations also make provision alsxaéptions to copyright, which affect
what might be an infringement of rights. The pravison exceptions to copyright,
limited activities which can be undertaken withoirtfringing copyright, is
considerably expanded in IPURL compared to the 18&fL For example, under
IPURL librarians and archivists are indemnified iagacopyright infringement where
they copy extracts from copyright works on behalf ather people in certain
circumstancesRegulation 29(3) extends this benefit of indemnification to some
copying that a librarian or archivist might havenddefore commencement. The draft
Regulations also help others who have done sontgtbinstarted doing something,
that would be legal under an exception to copyrifiidone after commencement.
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Regulation 29(2) ensures that copies made illegally before commmeaeog which
would be legal to make after commencement, aretneated as infringing copies
under IPURL. Regulation 30 generally ensures that any activity started before
commencement, which would be legal under any eiaepd copyright in IPURL, is

to be treated as though the exceptions had alwests im place.

Moral rights for authors of copyright works are provided foe ffirst time in IPURL.
These are essentially the right to be identifiethasauthor of a work and the right to
object to derogatory treatment of a work that daesatipe author’s reputation. The
Berne Convention requires that moral rights apmyekisting works that have
copyright under IPURL where the author has not diefbre commencement. This is
therefore delivered bigegulation 34, but there are some variations to this general rul
such as where the author assigned or licensed ighpyto someone else before
commencement.

Dealingsin and licensing of copyright works are addressed in the draft Regulations as
much activity will have started before commencemamd continue afterwards. For
example,Regulation 36 ensures that in general documents made or eventsring
before commencement which affect the ownershippfdght in an existing work, or
an interest, right or licence in such a work, haweorresponding effect in relation to
copyright under IPURLRegulation 42 ensures that existing licences and agreements
relating to a copyright work which were to last ftthe whole period of copyright
under the 1911 Act continue to have effect during period of extended copyright
under IPURL, which might arise as a result of thle in Regulation 19 on duration of
copyright. Copyright licensing by a collecting satgiis dealt with irRegulation 47 so
that the new provisions in IPURL permitting indegent adjudication on the terms
and conditions of such licensing can apply appedely to existing licensing schemes
and existing licences.

A final important area covered by Part 2 of theftdRegulations relates t&ates
Assembly and States copyright. These are two new types of copyright in IPURL
similar to provision in UK law about Parliamentawyd Crown copyright. They apply
respectively to works created under the directionamtrol of the States Assembly, or
made in the course of his or her duties for theéeSthy a Minister, States’ employee
and so on. Much of the existing material which vdolidve attracted States Assembly
or States copyright had it been created in thedutialready likely to have copyright
owned by the States due to the rules on first osimgrof copyright by an employer
for works created during the course of employmenthie 1911 ActRegulation 48
does, however, provide that, not only will therengmlly be States Assembly
copyright in an existing work where this would haween the case if the work had
been created after commencement, but also, everevthe States Assembly is not
currently the owner of copyright, the States Asdgmbill still be able to use such an
existing work. In most cases this is because atstieg right to exploit the work is
preserved after commencement, but also, shouldthibe the case, the work is to be
treated as licensed to the States Assembly witlsdbgright owner entitled to claim a
royalty. Under the 1911 Act, the States Assemblyldioonly be able to use a
copyright work where it is not the copyright owraerd does not have a right to exploit
it if it is able to agree a licence with the cogyri owner Regulation 49 makes similar
provision about States copyrigl@rown copyright can exist in works under the 1911
Act andRegulation 50 provides that Crown copyright under IPURL will grapply to
an existing work that already has copyright owngdhe Crown.
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Part 3

Regulations 55 to 60 in this Part of the draft Regulations make provisabout the
new right in databases provided in Part 2 of IPURatabase right as in Part 2 copies
UK and EU law on protection for databases createdaaresult of substantial
investment in obtaining, verifying or presentingeith contents. There are no
convention obligations regarding database right,the provision has been made in
IPURL to support Jersey’s pursuit of recognitionrights in databases having their
origin in Jersey throughout the ERegulation 56 on subsistence of database right
therefore provides that this new right can subgigtn existing database as this is the
approach taken in EU law. In practice, existingabases will often already have
copyright under the 1911 Act so back-dating théitrigauses very few problems.
Regulation 59 does, in any case, ensure that things done affemencement as a
result of an existing agreement, or arrangementdenzefore commencement to
exploit an existing database, do not infringe dasabright.Regulation 60 makes
similar provision about States, States Assembly@mavn database right by reference
to that made in Part 2 of the draft Regulationgliese special types of copyright.

Part 4

Regulation 61, the only Regulation in this Part, ensures that tlew provision in
Part 4 of IPURL that permits action to be takenirgiahose who deal in devices that
circumvent technology to protect copyright works,weho remove electronic rights
management information, does not apply to anytbmge before commencement.

Part 5

Regulation 62, the only Regulation in this Pamnsures that the new provision in
Part 5 of IPURL that permits action to be takenirgfahose who deal in unauthorised
decoders, which give access to conditional accesssmissions such as satellite
television, does not apply to anything done befam@mencement.

Part 6

Regulations 63 to 71 make transitional provisions about rights forf@eners in film

or sound recordings of their performances, righés are provided in Part 6 of IPURL.
These rights are new in Jersey, but must be apfdieetcordings of past performances
in order to comply with international treaties armhventionsRegulation 64 therefore
applies performers’ rights to performances takitac@ before commencement, but
this is subject to various modifications in otherghlations in this Part. The film and
sound recordings of past performances are in asg likely to be existing works in
which copyright already exists and so already sl restrictions on how they can
be used without the permission of the right own@rscountries which already have
performers’ rights, it is very common for performdo agree an assignment of their
rights to the producer who owns the copyright i@ tacording of the performance so
that all the rights are owned by one person.) Thglifications to subsistence of
performers’ rights in performances that have alyda#ten place nevertheless protect
the interests of those who have done things ana twhen there were no rights. For
example, according to paragraph (3Refulation 64, performers’ moral rights do not
apply to a performance taking place before commeeroé This is consistent with
how the UK made provision when introducing theserahaights in 2006.
Regulation 65 ensures that things done after commencement esuéi of an existing
agreement, or arrangements made before commencem®gloit a performance that
took place before commencement, do not infringdopeiers’ rights. According to

States % Page - 11
of Jersey P.112/2012



Regulation 67, recordings of performances made before commenuepsnnot be
illicit recordings. According tdRegulation 71, the offences in Part 6 of IPURL only
apply to things done following commencement.

Part 7

Regulations 72 to 75 make transitional provisions about Part 7 of RRU which
delivers a new right, unregistered design right,diaginal 3D designs. It is a right to
prevent copying and so very similar to copyrighigl aindeed some things that may in
the future be protected by design right may culydme protected by copyright under
the 1911 Act. The UK introduced design right in 838 a right of much shorter
duration than copyright to, in particular, applyftmctional items like car exhausts,
which may have otherwise attracted copyright asc8ples of 2D drawings. The
provision in IPURL essentially copies the provisianUK law. Design right can also
apply to aesthetically pleasing designs, but they mometimes continue to have
copyright protection too, and such existing desigioslld generally also have been
capable of protection by a registered design righere people felt intellectual
property rights were important. There are no cotiganobligations in the area of
unregistered design right which require protecfamexisting designsRegulation 73
therefore does not back-date design right to applgxisting things. It provides that
design right cannot subsist in a design recorded idesign document before
commencement, or an article made to the designrdefommencement. Other
provisions in the draft Regulations also ensuré¢ thi&s new right does not impact
unfairly on people who may have agreed or arrartgedo things, or done things,
before commencement.

Part 8

Regulation 76, the only Regulation in this Pamnsures that the new provision in
Schedule 1 of IPURL does not affect the liabilifyaoservice provider for anything
done before commencement. Schedule 1 sets outiahiity of Internet service
providers for copyright infringement by others, wdet is taking place in their
services, and the services providers’ obligatiansntsome situations take action to
deal with that infringement.

Part9

Regulation 77, the only Regulation in this Part, ensures thatRegulations come into
force on the same day as IPURL.

IPURL Appointed Day Act and Orders to be made undedlPURL

If approved by the States Assembly, these draftuR¢igns come into force on the
day IPURL comes into force. The Draft Intellectiabperty (Unregistered Rights)
(Jersey) Law 2011 (Appointed Day) Act 201- (P.10122) makes provision for
IPURL to come into force. Four Orders are to be enadder IPURL to come into
force on the same day as IPURL. These Orders wii}f be made by the Minister
when the IPURL Appointed Day Act has been adoptethk States. The content of
these Orders has, though, been made availableeihex to this Report, and the
following is a brief explanation of what each Oreélt deliver.

Page - 12 S%ates%
P.112/2012 of Jersey



1 Intellectual Property (Unregistered Rights) (Works of Foreign Provenance)
(Jersey) Order 201-

There is copyright under the Copyright Act 1911itasxtends to Jersey for works
from many other countries. This is generally duehi Orders in Council that have
been made under section 29 of the 1911 Act. ArBe of IPURL permits similar

provision to be made by Order for copyright andttadl other unregistered intellectual
property rights in IPURL. The international convens and treaties making provision
about unregistered intellectual property rightsegally require members to protect
material having its origin in all other member ctiigs. Each convention or treaty is
relevant to only some types of material that carptmected by the rights in IPURL
though, and the detail of the rights that must Ibevided can also vary. The
conventions and treaties that Jersey has indieatedterest in joining are:

- the International Convention for the ProtectiorLibérary and Artistic Works (the
Berne Convention);

- the Convention for the Protection of Performergydbcers of Phonograms and
Broadcasting Organisations (the Rome Convention);

- the WIPO Copyright Treaty (the WCT);
- the WIPO Performances and Phonograms Treaty (theT)WP

Jersey has already requested that the UK extenanémbership of the Berne
Convention to Jersey as soon as possible and svitiuosing this, and membership of
the other conventions and treaties indicated abagerously as soon as IPURL is in
force. Jersey also does not currently belong toWld Trade Organisation, but
membership would require it to comply with the coggt and related rights’
provisions in the Agreement on Trade-Related Aspetintellectual Property Rights
(TRIPS).

The provisions in IPURL are believed to be compatiith all the above conventions
and treaties, including TRIPS, other than the memoént to protect material having its
origin in other convention countries. An Order maageler Article 399 can, though,
anticipate membership of all of these conventiomd @eaties. It is unlikely that the
UK would agree to an extension of conventions tsele without this evidence of
convention compliance in this Order.

This Order therefore ensures that material havmgrigin in Jersey’s closest trading
partners, i.e. in the EEA, is protected by rightder IPURL as favourably as material
having its origin in Jersey. The Order also an&itys membership of the main
international conventions and treaties indicateavalby providing the relevant rights
in IPURL to member countries, but also, where csiesit with convention and treaty
provision, limiting rights, including the possildieration of rights in the same way as
has been done in UK and EU law regarding term ofgation. Finally, as a result of
discussions with Guernsey and the Isle of ManQhaer ensures that material having
its origin in those Islands will have full rightsider IPURL in the areas of copyright,
database right, performers’ rights and design raghthe understanding that this has
been, or will be, reciprocated in those Islandsnfiaiterial having its origin in Jersey.
(Note that provision in Regulations 20 to 23, 28 &% of the draft Regulations as
indicated above makes provision as in the Order riiight limit rights in existing
works of foreign provenance. The provision in thrafd Regulations will apply to
existing works that have copyright from commencenasna result of other provision
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in the Regulations, or which have copyright fronmeoencement or later as a result of
provision in the Order.)

2. Intellectual Property (Unregistered Rights) (Miscellaneous Provisions)
(Jersey) Order 201-

IPURL permits the Minister to prescribe a numbemntters in order to supplement
the provision that is made in this new Law. Thisd@rand the other Orders in the
Annex to this Report, which the Minister intendsmake so that they can come into
force at the same time as IPURL, do not make pimvis all cases where it would be
possible to do so. It has been decided that ibinecessary to do so at this point in
time. One or more additional Orders can be madduia course if that should be
desirable in respect of any cases where there pgawsion in the current Orders and
the Minister is permitted to prescribe something.

This Order about miscellaneous provisions doesanwnd the provision in IPURL.
(There are a number of provisions in IPURL which geymit the new Law to be
changed by Regulations in some situations, butuoh fRegulations are planned to
coincide with commencement of IPURL, other than timaft Regulations making
transitional provisions as explained in this Repofthe provisions in this Order
merely supplement IPURL, for example by providinddiional interpretation for
terms used in the new Law, which bodies can beffreiit certain parts of the new
Law and the procedure to be followed for doing aerthings under the new Law.
Although it is hoped that the provision in the Qrideappropriate, it can, moreover, be
modified in due course should that be desirable.

In particular, this Order:

- defines “educational establishment” so that anbéistament providing a course of
higher, vocational or continuing education in Jgraad peripatetic teachers, as
well as schools which are covered by the provisimiPURL, can benefit from
certain educational exceptions to rights;

- prescribes which libraries and archives come witlie scope of some other
exceptions to rights, and elaborates on certaingshares which must be followed
under these exceptions;

- defines the meaning of making an article by an stal process, which is
relevant to a limitation on copyright in designstected by copyright;

- prescribes which bodies may record broadcasts ridniveal purposes without
infringing rights; and

- specifies the form of the notice of seizure whichsibe left when infringing
goods or illicit recordings being sold at streetke#s are seized by right-holders.

3. Intellectual Property (Unregistered Rights) (Fees) (Jersey) Order 201-

The licensing authority is established by IPURL aabody able to adjudicate on
certain matters to do with licensing of rights particular the terms and conditions of
licensing offered by collecting societies. Collagtisocieties usually represent a large
number of right owners and offer blanket licencesgeting the rights of those right
owners for particular uses of certain types of gote#dd material. The adjudication
would determine what terms and conditions are me#se in the circumstances. It
would generally take place when a body represerditayge number of users of the
protected material refers a case to the licensinboaity. Part 8 of IPURL makes
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provision about the licensing authority and perrfetss to be paid to the States to be
prescribed for applications and references toittemsing authority.

This Order sets a fee of £200 for such applicatiand references. This is most
unlikely to be enough to cover the costs of deteimg a case, but on the basis of
experience elsewhere it is extremely unlikely tiatre will be a case. The licensing
authority deals with the same sort of disputeshasQopyright Tribunals in the UK
and the Isle of Man. There have been no decisigrihélsle of Man Tribunal since it
was established in the early 1990s. Even in thewbire the Copyright Tribunal was
established in 1989 (and replaced an earlier tebwith more limited jurisdiction),
there are a number of years where there have bedeadisions and in other years no
more than 2 or 3 decisions at most. Unless or @amtilOrder is made setting up a
specific body or appointing a particular persorbéothe licensing authority, IPURL
provides that the Minister is the licensing auttyori

It is important to not set a fee that would comglietieter a person from taking a case
to the licensing authority, as that would underntime effect the possibility of such a
referral has on those negotiating licensing to reheeasonably. A fee of £200
therefore seems to strike the right balance betwiegerring frivolous cases, but not
making the licensing authority inaccessible foreaugine case. The fee can, of course,
always be adjusted in the light of experience. e meantime, the Economic
Development Department already has funds which Idhioe sufficient to cover the
costs of determining 2 or more cases should thatdmessary. Moreover, IPURL
provides that a case can always be passed to tya Rourt to be determined should
that seem a more suitable and cost-effective waesdlving a case. This might be
appropriate for a complex case. The Court canesg finder the Stamp Duties and
Fees (Jersey) Law 1998.

The Order also sets a fee for a person issuing tecenaf complaint under
Article 243(2) of IPURL to the Minister that thenjoyment of an exception to rights
is prevented by the use of technological protecti@asures with copyright and other
protected material. The fee varies depending onthvelneor not the complainant is a
representative body of a class of persons. Thevalguit provision in the UK has
operated since 2003 with no fee charged. It iselbell that there have been very few
complaints and none have been found to be validgain there may well be no cases
to deal with in Jersey. The Economic Developmerpddenent also has funds which
should be sufficient to cover the costs of dealvith a notice of complaint should
that be necessary.

4, Intellectual Property (Unregistered Rights) (Proceedings Before Licensing
Authority) (Jersey) Order 201-

As indicated above for the Intellectual Propertygbistered Rights) (Fees) (Jersey)
Order 201-, it is actually very unlikely that thiednsing authority will have to decide

a case. Should there be a case, however, and sheulinister decide not to simply

refer the case to the Court, he may find it helpfudppoint an adviser to assist him on
various matters that might need to be decided. Onier therefore provides for the
appointment of advisers to assist the licensingpaity, but none will be appointed

unless or until there is a case where this wouldappropriate. The costs of any
adviser would then be paid out of the funds tha fconomic Development

Department already has, as indicated above, tor ¢beecosts of determining a case
should that be necessary.
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Consultation on the draft Regulations

A targeted stakeholder consultation was held fromy No July 2012 on an earlier
draft of the Regulations making transitional prasfis and savings, and drafts of the
first 2 of the Orders indicated above to be madéeunlPURL to coincide with its
commencement. There have in addition been discussuith Guernsey and the Isle
of Man about whether or not and, if so, how Jerdeyuld make provision to protect
material from those Islands in Jersey under IPURL] how those Islands do, or
intend to, protect material having its origin irrsky. Drafts of the various pieces of
subordinate legislation have also been shown td, garts discussed with, the UK
Intellectual Property Office.

Only a very few comments were received from staldgvs. As a result of these, the
main change to the draft Regulations has been te radditional provision about
licensing schemes that currently operate in Jerseyeas which, when IPURL is in
force, will need to be notified under Article 180 érder to have effect in replacing
enjoyment of certain exceptions to rights. For eglanArticle 58 of IPURL permits
educational establishments to record and copy bests for educational purposes
without infringing copyright, but only if and todhextent there is no notified licensing
scheme covering the use. At the moment, this &gtpriobably requires a licence but
there is no notification requirement in the 1911t.ARegulation 47 therefore now
provides that any licensing already operating dugsneed to be notified for up to
year, or until new licences are offered, existiivgrices are modified or the licensing
scheme is modified if any of these happen earlibe main reason for notification is
to ensure that those who need to take out a licerecaware that licences are available
and what their terms and conditions are. Varyirgyribed for immediate notification
of existing licensing schemes as now set out inuRéign 47 does not, therefore,
undermine the purpose of notification, but remoaersmmediate burden from those
operating existing licensing schemes.

A further change has been made to the Regulationiei light of the report on the
proposed subordinate legislation written for theoritamic Affairs Scrutiny Panel.
That report queries the compatibility of compulsoligences with relevant
international standards. In general, such liceravesnot permitted by international
treaties and conventions about copyright, althahehe is some latitude in how treaty
compliant provision is applied to existing worksheTearlier draft of Regulation 43
provided for compulsory licences that may have granted in relation to an existing
copyright work in compliance with an order made emsection 4 of the 1911 Act to
continue for the full term of copyright and any ipdrof extended copyright. It has
been decided that the provision would be more ctsisi with the spirit of
international treaties and conventions by providiiog termination of any such
licences after a transitional period. Regulationtd8refore now provides that any
compulsory licences that may have been grantedasiiino longer than a year at most
from commencement. It is believed that there arsuah licences in existence in any
case, but the provision in Regulation 43 deals tithissue to provide certainty about
the ending of the provision in the 1911 Act.

A final amendment has been made to Regulation B8.pblicy decision to not apply
design right to existing designs (as delivered byt P of the Regulations), and the
decision about how to apply the new provisions ®oeptions to copyright where
there are existing works and where activity hastexfabefore commencement, had
inadvertently significantly reduced the scope obfy@ht protection that might exist
under the 1911 Act for some existing designs. Rapds (3) and (4) of Regulation 30
therefore now ensure that some existing designsnatesubject to the copyright
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exception in Article 79 of IPURL for a transitionpériod. Article 79 will in general
permit people to make and sell articles to a desigorded in a design document or
model without infringing copyright in that documemt model. New designs may, of
course, have design right after commencement tloaldastill prevent this, but the
term of protection for design right is much shottean copyright. Article 79 does not,
moreover, permit anything where the design is foadistic work or a typeface and so
this exception to copyright is particularly relevém designs for functional articles. It
would not, therefore, be appropriate for ArticletdObe disapplied from all existing
designs, as that could mean that unrestricted agygycould continue to apply to
some existing designs for a very long time wheey tlvould only get a short period of
protection under design right if created after canoement. New paragraphs (3)
and (4) of Regulation 30 therefore ensure thaefasting designs, Article 79 will not
apply for a period of 10 years only from when thesign was recorded. New
paragraph (5) then ensures that, even though Ariiel will not apply for this
transitional period, this does not affect any rofdaw that might prevent or restrict
the enforcement of copyright in relation to a designforcement of copyright might,
for example, be restricted where it would otherwisevent repair of something that a
person has bought.

The Intellectual Property (Unregistered Rights) 464illaneous Provisions) (Jersey)
Order 201- has been amended since the consultatiemsure that the library operated
by Jersey Archive can clearly benefit from the fsmns in IPURL that apply to
prescribed libraries. There was a query about p&ig teachers working in more
than one school and how they benefit from the ioms in IPURL applying to
“educational establishments”, but they are covdrgdhe fact that the schools they
work in are covered. The Intellectual Property (@fistered Rights) (Works of
Foreign Provenance) (Jersey) Order 201- has beended since the consultation to
deliver the agreed protection for material havitsgorigin in Guernsey and the Isle of
Man as explained above.

The current draft Regulations (and the Orders) tasrefore believed to provide
appropriate and balanced provision on the issua$ hlave been explored with
stakeholders.

Financial and manpower implications

There are not expected to be any financial or maepamplications arising from the
adoption of the draft Regulations by the StateselViPURL comes into force, there
could be an increase in enquiries about copyrigitt how this affects particular
interests. This is likely, however, to be increaaadireness about copyright because
of the publicity that the debate on the Regulationthe States Assembly will give to
copyright, rather than just enquires about IPURIe, Regulations and Orders. As has
already been explained, the main right, copyrigiteady exists in Jersey and the
main principles in the old and new Laws are notlyeahanging. It is currently
expected that the costs and required manpowerefalind) with such enquiries will be
met from existing resources.

There are a number of situations in which the Marigould be involved in resolving
issues referred to him, particularly in his capaei the licensing authority. This can
include cases referred to the licensing authonityrélation to existing licensing
schemes and licensing as permitted by Regulatioof4he draft Regulations. It is
anticipated that in practice, applications andrexfees to the licensing authority will
though, happen infrequently, or not at all. The parison with the position in the UK
and the Isle of Man supports this as a reasonaiditign to take. Since the equivalent
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provision to that in IPURL was enacted many yeays & the UK and the Isle of

Man, there have been few or no cases respectikatyhiave needed to be resolved.
This is explained further in the section of the &¢mbove about the Intellectual

Property (Unregistered Rights) (Fees) (Jersey) IO&{H-. Should there be any
financial costs and required manpower, howeveg é@xpected that this can also be
met from existing resources. Should it become gmjate or necessary to appoint
another person or establish a body as the licereiigority, the draft Law enables
any costs of doing so to be met, if appropriate,chgrges paid by those referring
cases to the authority for adjudication. The cur@rder setting out the fees could
then, if appropriate, be revoked and replaced Imgw Order prescribing different,

higher fees.
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ANNEX TO REPORT

The text of the following Orders to be made underPURL and to come into force
to coincide with commencement is included in this Bnex:

1. Intellectual Property (Unregistered Rights) (W&iof Foreign Provenance)
(Jersey) Order 201-

2. Intellectual Property (Unregistered Rights) (é&aneous Provisions)
(Jersey) Order 201-

3. Intellectual Property (Unregistered Rights) @jgdersey) Order 201-

4. Intellectual Property (Unregistered Rights) @feredings Before Licensing
Authority) (Jersey) Order 201-
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Inmtellectual Property {(Unregistered Fights) (Waorks of Foreign

Provenance)

{Jerzev) Order 201- Article 1

INTELLECTUAL PROPERTY (UNREGISTERED
RIGHTS) (WORKS OF FOREIGN PROVENANCE)

(JERSEY) ORDER 201-

Explanatory Note

Thes Ordar —

[EY

®)

extends the spplication of the nzghts conferred by the Intellectual Property
(Unregstered Raghts) (Jersey) Law 2011 (the “Law™) to certamn works of
foreign provenance; and

modifies the Law 1o 1ts appheafion to certain copynght works and
profected performances of foreize provenance.
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Database nght — gualifying countnes and persons..................
Publication nght — qualifymg countries and persons .....ooooceeveceieiienene.
Fraudulent reception of transmussions — qualifying countiies......oooeeeeene., 5
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Intellectual Property (Unregistered Raght=) (Waorks of Forergn

Article 1 Provenance) (Jersey) Order 201-
SCHEDULE1 8
MODIFICATION OF PART 1 OF THE LAW — COPYRIGHT WORES OF
FOREIGN PROVENANCE 3
1 Appheation and interpretahon of Schedule 1. y B
2 Duration of copyright in hiterary, dramatc, mu_,ical and artistic works .8
3 Dration of copynight in sound recordings . i
4 Further modifications of Part 1 of Law — _uummmmngs .8
5 Duration of copyright m films ... ]
(] Daratron of copyright n broadeasts.......... 1o
T Further modifications of Part 1 of Law — w-areie_u hma&ca;h -
] Deternuration of countrv of origin for the pwposes of paragraphs 2

and 5. 10
SCHEDULE 2 11
MODIFICATION OF PART 6 OF THE LAW - QUALTFTING
PERFORMANCES OF FOREIGN PROVENANCE 11
1 Applicabon of Schedule 2. i 1]
2 Daration of performers’ protechon . 11
3 Fuarther modifications of Part G of Law ..o 12

THE MINISTER FOR ECONOMIC DEVELOPMENT. in pursuance of
Articles 399 and 400 of the Intellectual Property (Unregistered Rights) (Jersey)
Law 2011, orders as follows —

1 Interpretation
(1} Inths Ovder, except where the context otherwise requires —
“Beme Convennon” mezns the International Convention for the
Protection of Liferary and Arhshe Works, sipned at Berme on Sth
September 1586;

“Beme Convention country” means a country which 1= a party to any Act
of the Berne Convention;

“commencement” means the day the Law comes mito force;

“Law”™ means the Intellectual Property (Unregistered Fights) (Jersey)
Law 2011;

“Part 1 of the Law™ mehades any provision of Part 8 or 9 of the Law, to
the extant that it has effect m relation to and for the pwposes of Part 1 of
the Law;

“Part & of the Law™ mchides any provision of Part 8 or 9 of the Law, to
the extent that it has effect mn relation to and for the pwrposze: of Part 6 of
the Law:
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Intellectual Property (Unregistered Rights) (Warks of Foreign
Provenance) (Jersev) Order 201- Article 2

(=]

5]

“Fome Convention” means the Convention for the Protection of
Performers, Producers of Phonograms and Broadeasting Orgamisatons,
adopted in Rome on 26th October 1961

“Fome Convention country” means a country that 1= a party to the Eome
Convention;

“WIPO™ means the World Intellectual Property Orgamisaton;

“WIPO Copynght Treaty™ means the WIPQ Copyngzht Treaty done at
Geneva, 2nd to 20th December 1996;

“WIPO copyright country”™ means a country that 15 3 party to the WIPO
Copynight Treaty;

“WPPT” means the WIPO Performances and Phonograms Treaty adopted
at Gensva on 20th Decembear 1996;

“WPPT country™ means a country that is a party to the WPPT;

“WTO country” means a country that 15 2 member of the World Trade
Orzamzation;

“World Trade Orgamzation”™ means the orgamzaton established by the
Agreement Establishing the World Trade Orgamraton dome at
Mamakesh on 15th Apnl 1994 and which includes, as Annex 1C to that
Agreement, the Azreement on Trade-Felated Aspects of Intellectual
Property Fights.

A refayence 1n this Order to a country being a party to any convention or
treaty or a member of an orgarisation includes a reference to a country to
whach the convention, treaty or membership extends.

Application

{13

2

&}

If following commencement, 2 country becomes an EEA State, the
provisions of this Order relating to EEA States have effect in relation to
the country, as an EEA State, from the day that it becomes an EEA State

If, followmg commencement, a country becomes a Bermme Convention
country, the provisions of this Order relating to Beme Convention
countries have effect 1n relation to the country, as a Berne Conventon
country, from the day that 1t becomes a Beme Converntion country.

Paragraph {2} applies, with the necessary modifications, to a country that,
following commencement, becomes a Rome Convention country, a
WIPO copyright county, 2 WPPT country or 3 WIQ coumtry as ot
applies to a counfry that, following commencement, become: a Beme
Coovention country.

Copyright — qualifying perzons

(1)

The followmg persons are preseribed for the puwrposes of Articls 2102(d)
of the Law in its application to all works descnibed 1n Article 13{1) of the

Law -
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Intellectual Property (Unregistered Right=) (Woiks of Foreign
Arhele 4 Provenance) (Jersey) Order 201-

(@) mdriduals who are nationals of, or domucled or resident 1n, an
EEA State, Guernsev or the Isle of Man: and

(b} bodie: wncorporated under the law of an EEA State, Guernszey or
the Isle of Man.

(2} Thke following persons are presenbed for the purposes of Arnele 21(2)(d)
of the Law in 1ts application to literary, dramatie, artistic and mmsical
works, films and the typographical amangement of publizhed edittons —

{a) indrviduals who are nattonals of, or domaciled or resadent in —
{13  a Beme Convention country,
(m) a WIPO copyright country. or
(mi) a WTO country; and
(b}  bodies incorporated undar the law of -
{1}  a Berne Convention country,
(m) a WIPO copymght country, or
{m) aWTO country.
(3} Thke following persons are presenbed for the puwposes of Article 21(2)(d)
of the Law m itz application to sound recordmgs —
(@) mdriduals who are nationals of, or domaeiled or resident 1 —
{13 aWTO country.
{m) a WPPT couniry, or
{ni) a Rome Convention country; and
(b}  bodies mcorporated under the law of -
{1y  aWTO country,
(m) aWPFPT country, or
(ui) a Fome Convenfion country.

(4} The following persons are prescnbed for the purpeses of Arnele 21(2)(d)
of the Law m its apphcation to wireless broadcasts —

{a) mdviduals who are nationals of, or domaeiled or resident i —
(¥ aWTO country, or
() a Rome Convenhon country; and
(b} bodies incorporated under the law of —
{1 a3 WTO comtry, or
{u) a3 Fome Convention country.

4 Copyright — qualifying countries

(1} EEA States, Guernsey and the I:le of Man are presenbed for the purposes
of Article 22(2%Db) of the Law in its appheation to all works described in
Aoticle 13(1) of the Law.

(2} The followmg countries are preseribed for the pwposes of
Article 22(2%(b) of the Law in its application to literary, dramatie, arhstic
and mmusical works, films and the typographical amangement of publizhed
edifions —
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Imtellactual Property (Unrezmistered Faghts) (Works of Foraign
Provenance) (Jerzev) Order 201- Article 3

{a) Beme Conventon countnes;
(8} WIPO copynght countnes; and
fc} WTO countnes.
{3 The following countnes are preseribed for the purposes of
Article 22{2W%) of the Law 1 5tz application to sound recordmgs —
(2} WTO countnes;
(b} WPPT countries; and
{c} Fome Conventon counimes.
(47 The following counties are presembed for the pwposes of
Article 22{24b) of the Law 1o tts application to wireless broadcasis —
(2} WTO countnes; and
(b} FRome Convention countnes.

o

Restrictions on gqualification for copyright under Article 2 or 4

{1} A wweles: broadeast made from a country other than an EEA State,
Guernsey or the Isle of Man shall not qualify for copynght protection by
viwrme Arbicle 3 or 4 1f the wireless broadeast 15 made before the date the
country becomes a WTO country or Rome Convention country.

{2) A repeat broadeast shall not quahify for copynght protection by virtue of
Article 3 or 4 1f the repeat broadeast 15 broadeast move than 50 years after
the end of the calendar year in which the enginal broadeast was made.

& Databaze right — gualifving connirie: and persons

{13 EEA 5tates, Guemsey and the Isle of Man are presenbed for the purposes
of sub-paragraph(b) of the defimbon “gqualifying country”™ In
Article 198(2) of the Law.

(2} Individnals who are nztionals of an EEA State are prescnbed for the
purposes of sub-paragraph (e) of the defimtion “qualifying persen” in
Article 198(2) of the Lawr.

7 Publication right — qualifying countries and person:
{1} EEA Sfates are prescnbed for the purposes of sub-paragraph (b} of the
defimition “gualifying country™ in Artiele 218(1) of the Law.

() The following persons are preseribed for the purposes of sub-
patagraph (¢} of the defimtion “qualifying person”™ m Article 218(1) of
the Law —

(a) ndividuals who are nationals of an EEA State; and
(b} bodies incorporated under the law of an EEA State.

3 Frandulent reception of transmissions — gualifying countries

EEA States are prescribed for the pwrposes of Arhele 249(1)(h) of the Law_
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Article 8

Intellectual Property (Unregistered Raght=) (Works of Forerzn
Provenance) (Jersey) Order 201-

{2)
(b)
(<}
(d}
(e}
64]

(&
(&)
()
(d)
(e)

3]

(1)

@)

(3)

)

9 Performer:® protection — qualifving individuals

Individuals who are nationals of or dommeiled or resident m, ome of the
followmg countries are prescribed for the puposes of sub-paragraph (2} of the
definition “qualifying individual™ mm Article 254(1) of the Law —

EEA States;
Guemsey;

the Isle of Man:
WTO countries;
WPPT counines; and

Fome Conventon countries.

10 Performer:’ protection — qualifying countries

The following countries are prescribed for the puiposes of sub-paragraph (b) of
the defimtion “gualifying country™ m Article 2541} of the Law -

EEA States;

the Isle of Man;
WTO countries;
WPPT countnes; and

Fome Convenfion countries.

11  Design right — qualifving countries and individuals

EEA States, Guemnsey and the Isle of Man are presenbed for the purposes
of sub-paragraph(b) of the definitbon “qualifying county” 1n
Article 341(1) of the Law.

WTO countnies are prescnbed for the puwposes of sub-paragraph (b} of
the defimbon “gquabifinng county™ wn Arhele 341{1) of the Law m 1ts
apphicaton m relaiom only to desizms that are semiconductor
topographies.

Individuals who are nationals of or domiciled or resident in an EEA
State, Guernsey or the Isle of Man are presenbed for the pwposes of sub-
paragraph (e} of the defimtion “qualifyving mdividual” mm Articls 341(1)
of the Law.

Individuals who are natiomals of, or dommciled or resident m, a WTO
country are prescnibed for the pwposes of sub-paragraph (c) of the
definrttion “qualifying mdividual” in Artcle 341(1) of the Law in o=
apphicaton m relabon only to desizns that are semiconductor
topographies,

] 1
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12

Part 1 of the Law modified in itz application to certain copyright works of
foreign provensance

(1) Schedule 1 has effect to modify Part 1 of the Law 1n wts zpplication to
certain copyright works of foreign provenance that are made following
conmumencemeant.

(2} For the pwposes of the reference in this Article to works made following

commencement, 3 work of which the making extended over a penod chall
be taken to have been made when 1ts making was completed.

13 Part 6 of the Law medified in itz application to certain qualifving
performances of foreign provenance

Schedule 2 has effect to modify Part 6 of the Law m itz application to cerfam

quahfying performances of foreign provenance, whether taking place bafore or

following commencement.
14  Saving

{1} This Arhecle apphies where 2 person —

{a) bezan, m pood faith to do an act or made, m good faith, effective
and zenous preparations to do an act, In coneection with a work,
databasze, performanee or desizn; and

()  incwred any expenditore or hability in connechon with the act,

at a ime when the act neither infinged nor was resineted by copynght or

by any other nght conferred by the Law m the work, datebase,

performance or design.

(2)  If by votue of this Order, another person (the “nghts owner™ acquires
copynight or any other nght conferred by the Law 1o the work, database,
performance or desizm, a persom who has acted as desenbed m
paragraph (1) has the nght -

{a} to confinue to so act; or

(B} tozoaet,

notwithstanding that the act infringes or iz restricted by the nght zo

acgmred in the work, database, performance or design

(3)  However. paragraph (2) shall cease to apply if the nghts owner (o his or
her exclusmve heensea) pavs reasonzble compensation to the person.

(4)  If the nghts owner (or licensee) offers to pay compensanon to the parson,
but the nghts owner (or licensee) and the person cannot agree on what
compensafion 15 reasonable, either of them mav refer the matter fo
arbifration.

1z Citation and commencement

Thiz Order may be cited as the Intellactnal Property (Unregiztered Rights)

(Woarks of Foreign Provenance) (Jersey) Order 201- and shall come mto force

on the same day as the Law.
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SCHEDULE 1

(Article 12(10)

MODIFICATION OF PART 1 OF THE LAW - COPYRIGHT WOEKS OF
FOREIGN FREOVENANCE

1 Applicadon and interpretation of Schedule 1
(1} Ths Schedule applies to works made followmg commencement.
(2} Inthis Schedule -
{a) a reference to an EEA State shall be construed as if Jersey,
Guernzey and the Isle of Man were also EEA States;
(b} 2 reference to a national of an EEA State mcludes a reference to a
body incorporated under the law of an EEA State;

{e)  areference to a national of 2 country includes a reference to a body
incorporated under the law of the country.

(Y]

Duration of copyright in literary, dramatic, musical and artistie works

(1} MNotwithstanding Part 1 of the Law, where the country of origin of a
literary, dramatic, musical or arhstic work 15 not an EEA State and the
author of the work 15 not 3 national of an EEA State, the duration of
copynght i the work shall be whichever 15 the lasser of —

{3a)  the term to which the work 15 entitled in the country of origin; and
(b}  the term determuined i accordance with Part 1 of the Law.
(2}  If the work 1= of jount authorship, the reference in sub-paragraph (1) to the

author not being a natonal of an EEA State shall be construed as a
reference to none of the authors being such a person.

3 Duration of copyright in zound recordings

Notwithstanding Part 1 of the Law, where the author of 2 sound recording i= not
a national of an EEA State. the duration of copynght in the sound recording
shall be whichever 15 the lesser of —

(a} the term to which the sound recording 15 enttled in the country of which
the author is a nattonal; and

(b}  the term determined i accordance with Part 1 of the Law.

4 Further modificadons of Part 1 of Law — zound recordings

{1} Thes paragraph applies to a work that qualifies for copymght protechon
only by virtue of either or both of —
{a)  the author being a person prescribed in Article 3; and

{a) the country of first publication (if any} being a country prescnbed
m Articla 4.
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{2) The provisions of the Law specified in sub-paragraph (3} shall net apply
1in the work's case if —

{a} the author 1= not a national of or domiciled or resident in
Guernsev, the Isle of Man. a WPPT country or 2 Rome Conventon
country; and

(b}  the countrv of first publication (if any) 1= not Guernsey, the Isle of
IMan a WFPT country or 2 Fome Coovention country.

{3} The prowvisions are —
{(a) Amcle 34;
&) Article 35;
{c) Article41; and
(d) Article 139(3) and (4).
{4) The provistons of the Law specified 1n sub-paragraph (&) shall net apply
1 the work's casze if —

{2} the author 1z not a3 pational of, or domueciled or resident m,
Guernsey, the Isle of Mar or 2 Rome Convention country;

(k)  the country of first pubheation (if any) 15 not Guemsey, the Isle of
Man or 2 Rome Convention country; and
(e} the woik satisfies either or both of the conditions m sub-
paragraph (3).
(3}  The conditions are that —
{a)  the author of the work 13 a national of, or domiciled or resident 1o,
2 WPPT country; or
(B}  the country of fust publication (if anv) of the work 1= 2 WPPT
country.
{6}  The provisions are —
{a)  Article 34;

(b}  Arhele 35, to the extent that i would otherwize apply to a
broadeast of a sound recording;

{c}  Article 41

(d} Arhele 139(3), to the extent that it would othersnse apply to a
broadeast of 2 sound recording; and

(e)  Article 139(4).

& Duratien of copyright in films

(1) Notwithstanding Part 1 of the Law, where the country of ongin of a film
15 not an EEA State and the author of the film 13 not a national of an EEA
State, the dwration of copyTight 15 whichever 15 the lesser of -

{2} the term to which the work 12 entitled mn the country of ongn; and
(b}  the term deternuned n accordance with Part 1 of the Law.

(2) Inrelzfion to a film of which there are joint authors, the reference m sub-
paragraph (1) to the author not being 3 national of an EEA State shall be
construed a5 2 reference to none of the authors being such 3 person.
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11 Duration of copyright in breadeasts

(1

(2}

Lubject to sub-parazraph (2}, copynght 1o a broadcast that 15 a repeat of a
broadeast onginally made before the day on which the repeat broadeast
qualified for copyright by virtue of Article 3(1) or (4) or 41} or (4) shall
expue at the end of the penod of 30 vears from the end of the calendar
vear 1n which the onigmal broadeast was made.

Noteathstanding Part 1 of the Law, where the author of a broadeast 1= not

a pational of an EEA Siate, the dwation of copymight m the broadcast

shall ba whichever 15 the lasser of —

(a) the term to which the work 15 entitled in the country of which the
author iz a national; and

(b}  the term deterimined in accordance with Part | of the Law

7 Further modificatdons of Part 1 of Law — wireless broadeasts

(L}

(2)

(3

Thes paragraph apples to a wireless broadeast 1f —
{a)  the broadcast qualifies for copynght protechion only by wrtue of
erther or both of —
{1 the author being a person presecnbed in Arhele 3, and
{n) the broadcast bemg made from a place m a country that 13
presenibed m Articls 4;
(b} the author 15 not a natonal of or domuciled or resident m

Guernzey, the Isle of Man or 3 Rome Convention country; and

{c)  the broadcast 15 not made from a place m Guemsey, the Isle of
Man or a Rome Convenhion country.

Articles 34 and 41 of the Law shall only apply m the broadeast’s caze to

the extent that they relate to showing a television wireless broadcast m

public.

Articles 35 and 13%(3) of the Law shall only apply m the broadeast’s caze
to the extent that they relate to a2 wweless broadeast by wimeless
telegraphy.

5 Determination of country of origin for the purpozes of paragraphs 2 and 5

(1)

2}

)

i)

(5}

For the purposes of paragraphs 2 and 5, the comntry of onigin of 2 work
shall be determmined mn accordance with this paragraph

If the work 15 first published in an EEA State, and 15 not simultaneously
published elsawhere. the country of onigin 15 an EEA State.

If the work 15 first publiched sinmltanecusly m 2 or more countnes, one
or more of which 1s an EEA State, the couniry of cnigin 15 an EEA State.
Sub-paragraphs (3) to (7) apply to a2 work to which neither sub-
paragraph (2) or (3} applies.

If the work 15 forst pubbizhed m 2 Berne Convention country and 1= not
smmultaneously published elsewhere, the country of ongn 15 that country.
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(6}  If the work 15 first published sipmltznecusly in 2 or more counines, only
one of which 12 a Berne Convention country, the country of enizin 1= that
COuntTy.

(Ty  If the work is first published simultanecusly in 2 or more countries of
which 2 or more are Berne Conventon countnes, the country of ongin 1z
the Berne Convention country whach grants tha shorter or shortest pened
of copyright protection.

(8) If the work 15 unpublished or 1= & published work to which none of sub-
paragraphs (2) to (7} apply. the comntry of onginois —

{a} 1f the work 1= a film and the maker of the film has s or her
headquarters 1o, or 13 domuciled or resident in an EEA State or
Bermne Convention country — that State or country;

(b}  1f the work 1= 2 work of architecture constructed in an EEA State or
Beme Convention country — that State or country;

{c} if the work 15 an arfistic work incorporated 1o a bwlding or other
structure situated 1n an EEA State or Berne Convenfion country —
that State or country; or

{d} 1 the casze of any other work, the EEA State or country of which
the author of the work 15 2 natonal.

%) In thiz paragraph, references to simultaneous publication are to
publication within 30 days of the first pubhication.

SCHEDULE 2

(Article 13)

MODIFICATION OF PART 6 OF THE LAW - QUALIFYING
PERFORMANCES OF FOREIGN PROVENANCE

1 Application of Schedule I

This Schedule apphes to quahfying performances, whether taking place before
or followmg commencement.

[B]

Duration of performers” protection

Motenthstanding Article 272 of the Law, where the performer of 2 performance
15 not a national of an EEA State, the duration of the nghts conferred by Part 6
of the Law 1 relation to the performance shall be wihnchever 15 the lesser of -

{a) the term to which the performance 15 entitled m the comntry of which the
performer 15 3 national; and

(&)  the term determined in accordance with Part 6 of the Law.
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(1

2

(3)

)

(3}

(£

3 Further modification: of Part 6 of Law

Thus paragraph apphes to a performance that 15 2 gqualifving performance

only by virtue of erther or both of —

(a) the performer bemng an individual presenbed m Article 9; and

(a) the performance taking place in a country preseribed m Article 10

Part 6 of the Law 15 modified as specified m sub-paragraph (3), o 1t

application 1o relation to the performance, 1if —

{a) the performer iz pot a natiomal of or domiciled or remdent m
Guernsey, the Isle of Man a WPPT country or a Rome Conventon
couniry; and

(b}  the performance does not take place m Guemsey, the Isle of Man a2
WPPFT country or 32 Fome Conventon country.

The modifications are that —

(a) i Article 254{1) of the Law, the defimbor “recording” shall not
mclude a film recording; and

(&}  the followang Arncles of the Law shall not apply —

()  Arhcle 263,
(u) Ardcle 264,
(1) Article 266,

() Artcles 268 to 271, and

(v} Article 318(2) and (3).
Part 6 of the Law 15 modified as specified m sub-parazraph (§). in it=
application 1o relation to the performance, 1if —

(a) the performer 15 not 2 national of or domuciled or resident mm
Guernsey, the Isle of Man or a Rome Convention country;

(b} the paformance does mot take place in Guemsev, the Isle of Man
or 3 Rome Convention country; and

(e}  the performance satisfies either or both of the conditions . sub-

paragraph (3).

The conditions are that -

(a) the performer 15 a national of, or domuciled or resident 1n. a2 WPPT
country; or

(b}  the performance takes place in a WPPT couniry.

The modifications are that —

(a) mm Amecle 2534(1) of the Law, the defimthon “recordng” shall not
mciude a film recording; and

(b}  the followang Arhcles of the Law shall not apply —
(1  Arcle 264,
(o) Artcle 266,
(m) Articles 268 to 271, and
() Article 318{3).
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Jersoy

INTELLECTUAL PROPERTY (UNREGISTERED
RIGHTS) QMISCELLANEOTUS PROVISIONS)
(JERSEY) ORDER 201-

Explanatory Note

This Owder confain: miscellanecus provisions that supplement the Intellectual
Property (Unrezistered Raghts) (Jersey) Law 2011 (the “Law™}.

Article 1 13 the interpretafion provision.

Article 2 prescribes, for the puposes of Article 7 of the Law, establishments and
peripatetic teachers employed by the States as, rezpectively, establishment: and
persons whoe are, for the pwposes of Part 1 of the Law, to be teated as educational
establishments.

Articles 3 fo 0 supplement Articles 60 to 66 of the Law as to the cwrcumstances mn
which bibranans and arclovists may make and supply copies of works. and the
admimistratrve arranzements for such supply. Schedules ] and 7 contan forms to be
used 1o those crcnmstances.

Article 7 presemibes circumstances in which an artiele 15 to be regarded, for the
pmrposes of Article 80 of the Law, as made by an indusmal process.

Arricle & presenbes bodies who may make recordings of broadeasts (but not of
encrypted transmissions) for archival purposes.

Article 9 grves effect to Scheduls 3, which contains a form of notice of seizure of
iwfnnzing goods that mmst be left at premuses at whach the goods are seized under
Article 131 or 317 of the Law.

Arricle 10 provides for the citation and commencement of the Order.

Arrangement

Article

1 e e o e L i G L T R e G
2 Educational estabhzhments and teachers - Arhele TofLaw. oo 2
3 Supply of copies by hbranans - Arficles 61 and 62 of Law ... 3
E Supply of copies by bbranans - Aricle 8 oflaw ... .4
3 Supply of copies by libranans or arehivises - Amticle 65 of Law ... 4
Stapes | Page -1
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Article ] Provisions) (Jersev) Order 201-
[ Supply of copies by hbranans or archivists - Article 66 of Law ... 5
7 Desipns made by indusmal process - Arhele 80 of Law ... &
-1 Archining of recordings of broadeasts - Avoiele 103 of Law ... &
9 Metice of serzure of infinping copy or illicit recording - Arhicles 131

Al M Tl Lo o e e e s e e e
10 Citation and commencement ..o T
SCHEDULE 1 §
DECLARATION: COPY OF ARTICLE OF. PART OF PUBLISHED WORK L
SCHEDULE 2 @
DECLARATION: COPY OF WHOLE OF PART OF MATERIAL NOT
PREVIOUSLY MADE AVATLABILE TO THE PUBLIC 9
SCHEDULE 3 10
NOTICE OF SEIZURE 10

THE MINISTER FOR ECONOMIC DEVELOPMENT, in pursuance of
Articles 7. 60 to 66, 80, 103, 131, 317 and 400 of the Intellectual Property
(Unregistered Rights) (Jersey) Law 2011, orders as follows —

1 Interpretation
(1} I this Order—
“The Jersey Hentape Trust” means the trust accorded an act of
mmcorporation by the Loi (1983) accordant un Acte d’Incorporation i
I"Azsociation dite “The Jerzey Hentage Trust™;
“Law” mean: the Intelloctual Property (Unregistered Rights) (Jersey)
Law 2011.
(2}  For the pwposes of this Order, a hbrary or archive 15 conducted for profit
if 1t 13 established or conducted for profit or forms part of, or 1
admimisterad by, a body establizhed or conducted for profit.
> 4 Educational establizshments and teachers - Article 7 of Law
(13 The followmmg descniphons of establishment are prescribed for the
purposes of Arhicle T(17(k) of the Law —
{a) apmy establishment m Jersey, to the extent that it provides
mshuchon m ofe or more cowrses of higher education;
Papge -2
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23]

)

(b) any establishment in Jersey, to the extent that 1t prowvides
nstruchion n one or more cowrses of vocatonal educahon; and

(¢} any establizhment im Jersey, to the extent that it provides
instruchion 1o more of more cowrses of contmumg education

The provisions of Part 1 of the Law relating to educational establishments
shall apply in relation to States employees who are penpatetic teachers as
they apply in relafion to such estabhshments.

In this Article —

(a} “conbmung education”, “higher edwcation” and “veocational
education” have the same meaming as 1o the Eduveaton (Jersev)
Lawr 1999:

(b} “penpatetic teacher”™ means a person emploved to grve mstruction,

otherwise than 1n a2n educational establishment, to pupils who are
unzble to attend such an establishment.

3 Supply of copie: by librarians - Articles 61 and 62 of Law

{1} The following hbranes are prescnbed for the pmposes of Articles 61 and
62 of the Law —

{a}  the public hbrary service of Jersey:

(b} alibrary in a school 1n Jersey;

(¢} 2 bbrary m an establishment presembed in Article 2(1), to the
extent that the hbrary 15 provided for the pwposes of the
mstruchion desenbed in that provision;

(d} 2 lhbrary provaded by and for the pwposes of an admimistration of
the States or the States Assembly;

(e}  a hibrary provided by The Jersey Hentage Trust; and

()  any other Iibrary in Jersey, if 1t 15 not conducted for profit,

(2} The following conditons must be complied with when a librarian makes
and supplies a copy of any matenal to a persen (the “recipient™ pursuant
to Article 61 or 62 of the Lawr —

{z)  the recipient must have delivered to the ibranian a declaration, n
writing, 1n relafion to the matenal, m the form in Schedule 1 and
signed as indicated 1 that form:

(k) the hbranan mmst be sahsfied that the reciprent requires the copy of
the matenal for the pwrposes of research or private stady and wall
not use it for any other purpose;

(e}  the hibrarian mmst be safisfied that the recipient 15 not furmished —
{1}  under Arhicle 6] of the Law, wath more than one copy of an

article or more than one article contamed in the same issue
of a penodical, or
(1) under Article 62 of the Law. with more than one copy of the
same matenal or with a copy of more than a reasonable
proportion of any work; and
.‘,1"_<|I|—\‘._T_'.'~ Pagze-3
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Article 4 Provisions) (Jersev) Order 201-
{d}) the libranan must be satisfied that the requirements of the recipient
and of any other person —

(i} are not smmlar, that i= fo say. are not for copies of
substanhally the same matenal at substantally the same time
and for substantally the same purposes, and

{n) are not related. that 15 to zav, the recipient and the other
person do not recemve instruchon to which the matenal 1z
relevant at the zame time and place.

(3} TUnless the hbranan 1= aware that the signed declaration delrerad by an

recipient pursuant to paragraph (2)(z) 1 false in a matenal particular, the
hibranan may rely on it as to the matter the hbranan 1= requoed to be
satsfied of under paragraph (2}b) before making or supplying the copy.

4 Supply of copies by ibrarians - Article 684 of Law

(1)

()

(3)

All hbranes mn Jersey are presenbed as hbranes the hbranans of wiich
may make and supply copies of matenal pursuant to Arhele 64(1} of the
Law.

The followmg Libranes are prescmbed as hibranes to which copres of
material may be supplied pursuant to Article 64(1) of the Law —

(3a)  awy Library specified i Article 3(1); and

(b}  amy library that 15 outzide Jersey and 15 not conducted for profit.

The following conditons mmst be complied with when a librarian makes

and supplies to another bbrary (the “recenving Library™) a copy under

Arnicle 64 -

{a) the receiving library must not be fumnished with more than ome
copy of the matenal; and

(b} where the requirement 1= for 2 copy of more than one article in the
same 1350 of a penodical, or for a copy of the whole or part of a
published edition the libranan of the recerving hibrary must fornish
2 wrnitten statement to the effect that —
{t}  1tisapresenbed hbrary, wathin paragraph (2). and

() the libranian does not know, and could not by reasonable
gy ascertain, the name and address of 2 person exbifled
to authonize the making of the copy.

5 Supply of copies by ibrarians or archivists - Article 65 of Law

(1} All bbranes and archives m Jersey are prescnbed as ibranes and archives
the hbranans or archivists of which may make a copy from an item for
eithar of the purposes in Article 85(1) of the Law.

(2} The followmng hbranies and archives are presembed as hbraries and
archives to which copies of matenal mav be supplied pursuant to
Article 65({1}(b) of the Law —

(2) any Libmary specified in Article 3(1);
(b}  any archive provided by The Jersey Hentage Trust;
‘: R
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(¢}  any other archive mn Jersev, 1f it 15 not conducted for profit; and

{d) 1if or to the extent that 1t does not fall within sub-paragraph (b} or
(e}, any archive of a public msttution of its public records, within
the meamng of the Pubbe Fecords (Jersey) Law 2002;

(e}  any library or archive that 15 outside Jersey, if 1t 1= not conducted
for profit.

{3} The followmg condihons must be complied with when a bbranan or
archivist makes a copy of an iem for emther of the pwposes m
Axficle 65(1) of the Law —

{a)  that 1t 15 Dot reasonably practicable for the hbranan or archivist to
purchasze a copy of that tem to fulfil the pwpose in Article 63(1%3)
or {b) of the Law;

(b}  that the item m queston —

(i} 15 an item n the part of the permanesnt collection maintained
by the hbrary or archive wholly or mamly for the pwposes
of reference on the premizes of the hbrary or archive, or

(@} 15 an mem in the permanent collection of the hlwary or
archive which 15 available on loan only to other hbranies or
archives; and

(¢}  that. in the case of a copy made for the purpese in Article §5(1)(b)

of the Law,_ hbranan of the hbrary or the archnast of the archive
prescribed i paragraph (2) forniches a written statement to the

effect that —
{1}  the item has been lost from that hbrary or archive, destroved
or damaged,

(u} 1t 1s not reasonably practicable for the hbrmary or archive to
purchaze a copy of that tem_ and

(i) if a copy 15 supplied 1t wall only be used to fulfil the pripose
i Article 65(1)(b} of the Law.

& Supply of copies by brarians or archivists - Article 66 of Law

(1) Al hbranes and archives m Jerzey are prescmbed for the puiposes of
Anxticle 66 of the Law.

(2%  The followmg condittons must be comphied with when a libranan or
archivist makes and supphes 2 copy of matenal to a person (the
“reciprent”) under Article 66(1) of the Lawr —

{a} the reciment mmst have delivered to the libtaman or archivist a
declaration, mn wrihng, m relation to the materal, m the form m
Schedula 2, and signed as indicated in the form;

(b} the hbranan or archivist must be satisfied that the reciprent requuires
the copy for the pwrpozes of research or prvate study and will not
usze it for any other purpase; and

(¢}  the recipient mmst not be finnished with more than one copy of the
same matenal.
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(3) TUnless the libraman or archivist 15 aware that the signed declaration
delivered pursuant to paragraph (2){a) s false 1n a matenal particular, the
libranan or archiast may rely on it as to the matter he or she 15 requred
to be satisfied of under paragraph (2}(b) before making or supplving the
COpY.

(4) In paragraph (1) “material” means any decument, film sound recording
or other matter in the hbrary or archive.

7 Desizns made by indusirial process - Artcle 80 of Law
(1} An article 15 to be regarded, for the pwposes of Article 80 of the Lawr, as
made by an industnal process if —

{a) 1tis one of more than 50 articles which —

{1y all fall to be weated, for the pwiposes of Part 1 of the Law, as
coptes of & parbcular ariishe work, but

(n) do not, all together, constitute a single set of articles az
defined m Article 1{1) of the Registered Designs (Jersey)
Law I957; ox

(b} 1t consists of poods manufactured in lenpths or pieces, not being
hand-made goods.

(2} There are excluded from the operation of Article 80 of the Law —

{a) works of sculpture, other than casts or modsls used or mtended to
be uzed as models or patterns to be mmitiplied by any indusinal
process;

(b}  wall plagues, medals and medallions; and

() prnted matter primanily of a literary or artishic character, meluding
book jackets, calendars, certificates. coupons, dress-making
patterns, greeting cards, labels, leaflets, maps, plans, playmg cards,
posteards, stamps, trade advertizements, trade forms and cards,
fransfers and somlar articles.

(3} Paragraph (1) shall not be taken fo lmit the meaning of “industnal

process  1m paragraph (2){a).

5 Archiving of recordings of broadeasts - Article 103 of Law

(1} All broadeasts, other than encrypted transmissions, are broadeasts of a
designated class for the pwrpose descnbed m Aricle 103(1) of the Law.
(2}  The following bodies are desipnated for the puwiposes of Arhicle 103(1) of
the Law —
{a) the public hbrary serice of Jersey; and
(b}  The Jersey Hertage Trust.
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Imtellactual Property (Unregistered Faghts) (Miscellaneons

Provisions) (Jersev) Order 201- Article 9
9 Notice of seizure of infringing copy or illicit recording - Articles 111 and
317 of Law

A notics requirad by Article 131(5) ar 317(5) of the Law shall be in the form
and contain the particulars m Schedule 3.

10 Citation and commencement

This Order may be cited as the Imtellectual Property (Unregistered Righis)
(Miscellaneous Provisions)} (Jersey) Order 201- and shall come into force on the
same day as the Law.
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Intellectnal Property (Unremisterad Raights) (Miscellaneous
Provisions) (Jersew) Order 201-

SCHEDULE 1

(Article 3{2)(al)

DECLARATION: COPY OF ARTICLE OF PART OF PUBLISHED WORK

TO-
The Librarianof ..__.........................oooooo.... Library (address of Library)

Please supply me wnth a copy of [the arhcle o the penodical] [the part of the
publizhed work]' the particulars of which are —

required by me for the pwrposes of research or prvate study.
IDECLARE THAT -

{a) Iwnll not use the copy except for research or private study and wall
not suppiy a copy of it to any other person;

(b} I hawve pot previously been supplied with 2 copy of the same
matenial by vou or any other hbranan; and

{c) tothe best of mv knowledze, no other person with whom I work or
study has made or imtends to make, at or about the same time az
this request, a request for substantially the same matersal for
substaptally the same purpose.

I UNDEERSTAND THAT of this declaration 15 false 1o a matenal partieular the
copy supplied to me by you will be an infrinping copy AND THAT I shall ba
Liable for infnngement of copynight as if I had made the copy myself.

(This must be the perzonazl mipmatuwre of the person making the request. A
stamped or typewritten signature, or the signature of an agent, 1= not
acceptable.)

D R oo L e T R b R e S L R s S L
B S e i R i e N e B g U T e

! delete whichever does not apply
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Intellectual Property {Unrezistered Rights) (Miscellaneous
Provisions) (Jersey) Order 201-

SCHEDULE 2

(Article 6(2)=0)

DECLARATION: COPY OF WHOLE OF PART OF MATERIAL NOT
PREVIOUSLY MADE AVAILABLE TO THE FUBLIC

TO:

The Libranan/Archmastof ... Library Archave
{address of hbrary/archive)”

Please supply me with a copv of the whole/part’ of the document/film/sound

racordmg/other material’ which kas not praviously been made available to the
public the particulars of which are —

requred by me for the purposes of research or pnivate study.
IDECLARE THAT -
{2} Iwall oot use the copy except for research or private study and wall
not supply 2 copy of it to any other person;
(B} I have not previously been supplied with a copy of the same
matenial by you or any other hibranan or archmast; and
(e}  tothe best of mv knowledze -
(1) coptes of the material were not 135ued fo the public, and the
matenal was not made available to the public by way of an
electromc reteval system, before the document was

deposited m your libraryfarchive . ard
(n) the owner of 2 copynght work recorded or comprised m the
matenial has not prolubited copyving of the work.

I UNDERSTAND THAT if thus declaration is falze in 2 matenal particular the
copy supplied to me by vou will be an mfnnging copy AND THAT I shall be
Lable for infringement of copvright as 1f I had made the copy myself.

(Thiz mmst be the persomal signatwe of the person makmg the request A
stamped or typewritten sigmatare, or the sipmatwre of an agent. 13 not
acceptable.)

B e R i s R e T R S R T R

* delete whichever does not apply
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Intellectnal Property (Unremisterad Raights) (Miscellaneous
Provisions) (Jersew) Order 201-

SCHEDULE 2

(Article &)

NOTICE OF SEIZURE

TO WHOM IT MAY CONCERM

Goods in which you were trading have been seized. This notice fells vou whe
carried out the seizure, the legal grounds on which thiz has been done and the
goods which have been seized and detamned. As required by the Intellectual
Property (Unregistered Rights) (Jersey} Law 2011 (the “Law™), notice of the
proposed selzure was given to the Connstable of the panzh of —

eeevee .- (insert name of panish)
The seizure was carried out by —

BN oo m e i S L T R S £ L SR S A AR

acting on the awthonty of® —
IR oo e e e et e et e

Legal grounds: for sefzure and detention

This action has been taken under Article 131/317° of the Law which, subject to
cerfain condifions, permats a copyright owner, or a person having performing
nghts or recording nighi= fo seize and detain infinging copies o dbient
recordings found exposed or mmmediately avalable for sale or hoe, or to
authonize such seizwre. The nght to seize or detamn 15 subject to 2 decision of the
Royal Court under Article 143/321° of the Law (order as to disposal of zoods
serzed and detamned).

Nature of the goods zeized and detained

The following [nfringing copies of works (within the meamng of the Articla 42
of the Law)] [illicit recordings {within the meaning of Axticle 255 of the Law )]
have been se1zed —

SEEMEH e

! completa 1f the se1zure was camed out on the authenty of another parsen
* delete whichever does not apply
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Imtellactual Property (Unregistered Fights) (Fees) (Jersey)
Order 201- Artiele 1

Jersey

INTELLECTUAL PROPERTY (UNREGISTERED
RIGHTS) (FEES) (JERSEY) ORDER 201-

Explanatory Note

Thas Order presenibes fees in respect of applications and references to the heensing
authority under the Intellectual Property (Unregistered Rights) (Jersey) Law 2011,

Arrangement

Article

By . o SO
Faes o
Crtaton and cOMMEDOEMIETE. .. ..o oo em e e e e e e

Led b b
fod = =

THE MINISTER FOR ECONOMIC DEVELOPMENT, in pursuance of
Articles 243(3), 383(2) and 400 of the Intellectual Property (Unregistered
Rights) (Fees) (Jersey) Law 2011, orders as follows —

1 Interpretation

In thiz Order “Law” means the Intellactnal Property {(Umregistered Fights)
(Jersey) Law 2011.

(3]

Fees

(1) The fee required to accompany a notice of complaint 1ssued under
Article 243(2) of the Law is —
{a) £25, where the nofice 15 i1ssued by a person in the person’s own
behalf:
&) £200, where the notice 15 135ued by a person as a representative of a
class of persons.
(2) A fee pard by a person 1n the persen’s own behalf upon the 15sue of a
notice of complaint under Article 243(2) of the Law shall be refunded if
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Intellectual Property (Unregistered Rights) (Fees) (Jerey)
Aricle 1 Order 201-

the Mimster gives durections under Arficle 243(4)b) m respect of the
complaint.

(3} The fes payable m respect of an application or reference to the licensing
authority under the Law 15 £200.

3 Citation and commencement
Thiz Order may be cited as the Intellectuwal Property (Unrezistered Righis)

(Feaz) (Jersey) Order 201- and shall come into force on the same day as the
Law.
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Intellectual Property (Unregzistered Rights) (Proceeding: Before
Licenung Authonty) (Jersey) Order 201- Article 1

Jersey

INTELLECTUAL PROPERTY (UNREGISTERED
RIGHTS) (PROCEEDINGS BEFORE LICENSING
AUTHORITY) (JERSEY) ORDER 201-

Explanatory Note

This Order provides for the appomtment of advizers to assist the lcensing anthonty in
proceedings before the licensmg authonty under the Intellectual Property
{Unregistered Rights) {Jersey) Law 2011. The licensing authonity 1= permitied by the
Order to appomt advisers to advise upon technical matters, matters of law, taxation of
costs and whether to award mterest in procesdings befors the licensing authonity.

The Minister for Economie Development may. by Order, make provision as to who 13
the licensing authonty. In the absence of provision for the appoiniment or
establishment of a heensing authonty, the Mimster for Economue Development 1= the
licensing authority.

THE MINISTER FOR ECONOMIC DEVELOPMENT. in pursuance of
Articles 384 and 400 of the Intellectual Property (Unregistered Rights) (Jersey)
Law 2011, orders as follows —

1 Interpretation

In this Order, “Law” means the Intellactual Property (Unregistered Faghts)
{Jersey) Law 2011.

(F]

Appointment of advizers

{1} The hcensing authonty may appoint one or more advisers to aszst the
authonty i proceedings before the authonty under the Law.

{2} Theasnstance given by an advizer may be —
(z2) toadvize upon a technical matter to which the proceadings relate;
(B} to zve legal advice m connection with the proceedings;
(¢} toadvize upon the taxation of costs in the proceedings: or
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Intellectual Property (Unregzistered Faghts) (Procesdings Before
Article 3 Licensing Authorty) (JTersev) Order 201-

{d) toadvise upon the mchision of awards of mierest under Article 386
of the Law.

(3) If the parties to the proceedings are to state thew case: orally, the
licensing authority mayv allow an adviser in the proceedings to be present.

(4} If the hcensing authontv appoints one or more advisers in proceedings,
the parfies to the procesedinzs zhall be mven a reasonable opportunity to
comment on any mformation, opimen or advice offered by the adviser.

3 Citation and commencement

This Order may be cited as the Intellectual Property (Unregistered Righis)
(Proceeding= Before Licensing Authonty) (Jersey} Order 201- and shall come
mto force on the same day as the Law.
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Explanatory Note

These Regulations determine how the Intellectuapénty (Unregistered Rights)
(Jersey) Law 2011 (the “Law”) applies to thingseally in existence, or performances
that have already taken place, when the Law comedarce.

Part 1 — General

Regulation 1 contains definitions. A reference to “commencerhé@nthe Regulations
is a reference to the date the Law comes into force

Part 2 — Copyright

Regulation 2 contains definitions for the purposes of this R&rthese Regulations. In
particular —

“1911 Act” means the Copyright Act 1911 as it hHeat in Jersey;

“existing copyright work” means a work in which, foe2 commencement,
copyright subsists in accordance with the 1911 Act;

“existing work” means a work in existence at comoenent, whether or not
copyright subsists in it before commencement.

Regulation 3 provides for the continuity of the law relating toopyright,
notwithstanding the repeal of the 1911 Act andati®mencement of the Law.

Regulation 4 provides for the provisions of the Law concernaagpyright to apply to
things in existence at commencement. However,gbaeral rule is qualified by the
rules that follow.

Regulation 5 contains rules regarding the subsistence of cgpy/m existing works.

If a work is an existing copyright work, copyrigimay subsist in it following
commencement, if it satisfies the requirementsart P of the Law. The work will be
deemed to satisfy the rules for qualification fopgright, by virtue of Regulation 16,
below, but it must also be tested against the othérs in Part 1, such as the
descriptions of work that may be protected. Thecidgsons of work that may be
protected that are contained in Part 1 of the Leewdder than those contained in the
1911 Act.

If copyright does not subsist in an existing wogfdre commencement, the work may
only qualify for copyright following commencement one of two ways. Firstly, a
work with a foreign author may qualify when an Qrgemade under Article 399 of
the Law prescribing nationals, etc., of a counsygaalifying persons for the purposes
of Article 21 (qualification by reference to authoBecondly, a work may qualify by
virtue of being first published in a qualifying adwy (being Jersey or a country
prescribed in an Order made under Article 399 efltaw). There are 3 circumstances
in which an existing work that is not already irpgoght cannot qualify for copyright
following commencement of the Law —

. an existing work cannot qualify for copyright fming commencement
if it had copyright under the 1911 Act but that gaght expired before
commencement;
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. an existing work cannot qualify for copyright fming commencement
if, had it qualified for copyright under the 191ttA such copyright
would have expired before commencement;

. an existing work that was first published befooenmencement cannot
qualify for copyright following commencement by tue of the author
being a qualifying person.

The following Regulations in Part 2 of these diRétgulations specify modifications
of the Law which apply in relation to existing werk

Regulation 6 modifies what is meant in the Law by an act beingauthorized”,
where the act was done before commencement. Whetheact done before
commencement is authorized or unauthorized is tddbermined in accordance with
the 1911 Act.

Regulation 7 modifies what is meant in the Law by the “authof’an existing work.
Generally, authorship is to be determined in acwoecd with the law in force at the
time the work was made. However, Chapter 5 of Paftthe Law confers new moral
rights in works which are personal to the author. the purposes of moral rights, who
is the author of an existing work is to be deteedinn accordance with the Law.
Authorship of existing works that are photograpbsalso to be determined in
accordance with the Law, but only for the purposksletermining the duration of
copyright in the photograph.

Regulation 8 applies Part 1 of the Law to an existing work tisah database, as if it
were a literary work.

Regulation 9 applies Part 1 of the Law to an existing copyrigiark that is a record
embodying a recording as if it were a sound recgydi

Regulation 10 provides for the application of the Law to an @rig work that is a
film. The Law applies to the film as if it were aniginal dramatic work, if it would
have been so treated under the 1911 Act. Photogifaptming part of the film, and the
sound track to the film, are not treated as patheffilm.

Regulation 11 makes it clear that copyright cannot exist in aablcast made before
commencement. However, the Law applies to an egjstiork that is a film or sound
recording of a broadcast in the same way thatglti@epto other such recordings.

Regulation 12 is concerned with copyright in typographical agaments, which is a
new right conferred by the Law. It makes it cldaattsuch copyright cannot subsist in
a published edition made before commencement.

Regulation 13 provides that copyright only subsists in a compgenerated work
made before commencement if it had an author.

Regulation 14 provides that copyright cannot subsist in an @gstvork that is a
design if copyright could not subsist in it undee 11911 Act, by reason that it was
capable of registration under the Patents and Deglgt 1907.

Regulation 15 limits the application of Article 9(3) of the Lavarticle 9(3) provides
that, in the case of a work of architecture or aistic design incorporated in a
building, construction of the building is treategiublication of the work. This rule is
only to apply where construction starts followirgnamencement.

States % Page - 47
of Jersey P.112/2012



Regulation 16 deems an existing copyright work to satisfy thguieements for
qualification for copyright, contained in Articl@® to 23 of the Law.

Regulation 17 modifies Article 21(2) of the Law. Article 21(2)edcribes who is a
qualifying person, the significance of which is tth# the author was a qualifying
person at the time the work was made, the work ifqgmlfor protection. The
modification relates to existing works that are folgoaphs or sound recordings and
the effect is that the rule regarding qualifyinggqmns who are corporate entities is
consistent with the rule that applied under sestit and 21 of the 1911 Act.

Regulation 18 provides that first ownership of an existing wask determined in
accordance with the law in force at the time it wasde. However, if an engraving,
photograph or plate is ordered by a person beforantencement, but made after
commencement, ownership is determined in accordatbethe law in force before
commencement.

In many cases, the consequence of copyright irkestiregy work continuing under the

Law is that the work acquires a longer period gbyemht. In those cases, whoever
owns the copyright immediately before commencentmtomes the owner of the
extended copyright. However, if that person’s owhgr was already for a period less
than the period of copyright for the work, his @r Iperiod of ownership is unaltered
and it is the reversionary owner who benefits ftbmextended period of copyright.

Regulation 19 states the basic rule that existing works acahieeperiod of copyright
provided for under the Law. This Regulation is sgbfo Regulations 20 to 23.

Regulation 20 provides for Jersey, Guernsey and the Isle of Mdre treated as EEA
States, in order that, under Regulations 21 tcaR#jors in Jersey, Guernsey and the
Isle of Man acquire the full term of copyright imeir works that is provided by Part 1
of the Law.

Regulation 21 applies to an existing literary, dramatic, musioalartistic work that
does not have Jersey, Guernsey, the Isle of MandEEA State as its country of
origin. The term of copyright in the work is whictee is the lesser of the term to
which it is entitled in the country of origin antetterm determined in accordance with
Part 1 of the Law.

Regulation 22 applies to an existing sound recording that da¢shave an author from
Jersey, Guernsey, the Isle of Man or an EEA Skagain, the term of copyright in the
work is whichever is the lesser of the term to whicis entitled in the country of
which the author is a national and the term deteechin accordance with Part 1 of the
Law.

Regulation 23 applies to repeat broadcasts. There is no copyirgh broadcast made
before commencement. However, copyright may ariseai repeat, following
commencement, of a broadcast made before commentemehat case, the general
rule is that the term of copyright in the repeapiees 50 years from the end of the
calendar year in which the original broadcast waslen There is an exception to this
for a repeat that does not have an author froneye@Guernsey, the Isle of Man or an
EEA State. In such a case, the term of copyrigtihénwork is whichever is the lesser
of the term to which it is entitled in the counti/which the author is a national and
the term determined in accordance with the gemelalin this Regulation.

Regulation 24 preserves a right in the 1911 Act for authorsrtitles in newspapers
or other periodicals to restrain the publicationtloé work other than as part of a
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newspaper or periodical (unless the author hagezhtato an agreement to waive this
right).

Regulation 25 preserves reversionary rights of publication owdly conferred by
section 18 of the Copyright Act 1842 on authoresdays, etc., published in reviews
or other periodicals.

Regulation 26 states the rule that whether or not an act infisngopyright is to be
determined in accordance with the law in forcehatttme the act is done. Similarly, if
an agreement is entered into before commencemedt an act done before
commencement in reliance on the agreement wouldhaneg infringed copyright, the
act does not infringe copyright if done after comeement. Further, if arrangements
are made before commencement to exploit an exigtory, anything done following
commencement pursuant to those arrangements ddoesfrioge copyright in the
work if either the act would not have infringed gdght if done before
commencement or there was no copyright in the Wweflre commencement.

Regulation 27 is concerned with dramatic or musical works madefole
commencement of the 1911 Act. The 1911 Act madssitianal arrangements for its
application to such works, and the effect of thdsmnsitional arrangements is
preserved by this Regulation.

Regulation 28 has the effect of delivering the level of copytighotection required for
foreign works, according to the whether the autha national, etc., of a country that
is a member of the World Trade Organisation, ayparthe WIPO Performances and
Phonograms Treaty or a party to the Conventionttier Protection of Performers,
Producers of Phonograms and Broadcasting Orgamisafthe “Rome Convention”).
This Regulation also provides that a Guernseylerdé Man work receives the same
level of protection as a Rome Convention countrykwo

Regulation 29 provides that, generally, whether an article maefere commencement
is an infringing copy is determined in accordancththe law in force at the time it
was made.

The Law, specifically Chapter 4 of Part 1, creaeside range of circumstances in
which a person may use copyright material withautinging copyright. So, this
Regulation provides an exception to the generasralbout use of material, to the
effect that if an article made before commencementld not have been an infringing
copy if made after commencement, it is not anigfing copy for the purposes of the
Law. There is also a specific exception from ligpifor a librarian or archivist who,
before commencement, provided a copy of a work fewson for the purposes of
private study or research.

Regulation 30 is concerned with the application of Chapter 4Pafit 1 to existing
works.

Firstly, it expands upon the application of the fika to existing works. For the

purposes of determining whether something doneovialy commencement is

permitted by that Chapter, the Chapter is takehawe been in force at all relevant
times. This is relevant where a rule in Chapterepeahds upon circumstances or
factors that have arisen wholly or partly beforenarencement.

Secondly, the Chapter is modified in its applicatio designs that were recorded or
embodied in a design document or model less thayeafs before commencement
and which qualify for copyright protection. Artick® of the Law permits an article to
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be made to a design that is for anything other #arartistic work or a typeface,
without infringing copyright. The article so madeaynalso be issued to the public,
included in a film or communicated to the publictiwaut infringing copyright.
Article 79 is disapplied for the period of 10 yeamsmmencing with the date the
design was recorded or embodied in the design destior model. Therefore making
an article to a design that is not an artistic worla typeface and that is recorded or
embodied in a document or model in which copyrigiibsists, or making a copy of
such an article, would continue to be an infringetred copyright during the 10 year
transitional period.

Regulation 31 is concerned with assignments of copyright andgttamts of interests
in copyright in literary, dramatic, musical or atic works by the author, as first
owner of copyright. If, whilst the 1911 Act wasforce, the author assigned copyright
or granted an interest in copyright, the assignnmngrant does not create rights
beyond the expiry of 25 years following the deafhttee author. The author may
further assign the right that would revert to hisher estate 25 years after his or her
death. If the author does not, the right forms péattis or her estate, on death.

Regulation 32 is concerned with copyright in works made befdre 1911 Act came
into force, and in which copyright subsists. Satd of the 1911 Act made provision
for the application of that Act to works in whiclopyright subsisted, immediately
before the Act came into force, under the Copyrigtit 1842. Broadly, the 1911 Act
extended copyright from death plus 7 years to dedtls 50 years. Section 24
provided that an assignment or the grant of arréstefor the whole of the copyright
term, before the 1911 Act came into force, woutdhie absence of express agreement
to the contrary, expire at the time that copyrigituld have expired under the
1842 Act, but that the assignee or grantee hadighé to serve notice to acquire the
remainder of the term, or a right to continue tproeluce the work, subject to the
author’s right to demand royalties. This Regulatas the effect that any such event
taking place or notice given before commencemesitiha corresponding effect under
Part 1. Further, those rights may be exercised eftmmencement in accordance with
section 24, notwithstanding its repeal.

Regulation 33 saves sections 3 and 19 of the 1911 Act in fdarethe year following
commencement, in cases where a statutory licenosists, before commencement
under the section.

The 1911 Act introduced copyright for sound recogdi on the same terms as if they
were musical works. Section 19 allowed a person Wwas made records or other
devices on which a musical work is recorded, eithéh the prior consent of the
owner of copyright in the work, or in a case whéne owner of copyright has
previously made such records, etc., to continugdotso, without infringing copyright.
The person may continue to make records pursuaatstatutory licence — that is to
say, by giving notice to the owner of copyrightha$ or her intention to make the
records, etc., and paying royalties calculateddfgrence to the number and price of
records, etc., sold. The effect of this Regulattoto keep any such statutory licence in
force for a further year following commencement.

Section 3 of the 1911 Act conferred a right toatugbry licence to reproduce a work
25 years after the death of the author and sutat@tary licence is saved in force, for
the year following commencement, in accordance i terms of section 3 and
regulations made under it.
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Regulation 34 is concerned with the operation of Chapter 5 oft PaChapter 5
creates new moral rights in works: (1) the rightbe identified as the author or
director of a work; (2) the right to object to dgabory treatment of work; and (3) the
right to not have a work or film falsely attributéal a person as author or director.
Although these Regulations confer moral rights kisting copyright works, this
Regulation qualifies those rights. The rights ant enforceable in relation to things
done before commencement. No rights arise if thsgmeentitled to the right dies
before commencement. The first two rights do n@afo anything done pursuant to
an assignment or licence or the grant of an inténesopyright. The third right (the
right to not have a work falsely attributed to asom) may arise where a statement
falsely attributing the work is affixed to the wook copy before commencement but,
after commencement, the work or copy is issuedjpéeh, performed, communicated
or shown in public, or dealt with in the courseadfusiness.

Regulation 35 disapplies the right to privacy of photographsfitns commissioned
for private and domestic purposes if the photogsapbre taken or the films made
before commencement.

Regulation 36 is concerned with the operation of Chapter 6 af PaChapter 6 makes
provision about how copyright may be dealt witthattis to say, the ability to assign
it, grant interests in it and bequeath it. This iatjon is a general rule that documents
made and events occurring before commencemenatfested copyright in existing
works continue to have effect following commencetnéfhis rule is subject to
modifications that follow.

Regulation 37 provides that Article 119 does not apply to agreeis made before
commencement. Article 119 confers a right for asparto whom a prospective
copyright owner has assigned future copyright teehthat copyright vested in the
person when the copyright comes into existence.

Regulation 38 provides that Article 120 does not apply to anlgsige licence granted
before commencement. Article 120 provides thatensee under an exclusive licence
has the same rights against the successor inditle person who granted the licence
as the licensee has against the person who gréamgdidence.

Regulation 39 makes provision for the applicable law in a caseene the owner of

copyright bequeaths an unpublished work. If the ewdies after commencement,
Article 121 applies and raises a rebuttable presiomhat the bequest of the work
includes a bequest of copyright in it. If the autbdan unpublished manuscript died
before commencement, section 17(2) of the 1911gketilarly provides that the

bequest of the manuscript is prima facie proof asyight being with the owner of

the manuscript.

Regulation 40 applies Article 122 to agreements made before cemesement, but

with a modification. The effect is that an agreemerade before commencement
between an author and a film producer regarding firoduction is presumed to
transfer rental right in the author’s contributitm the film from the author to the
producer.

Regulation 41 is concerned with the operation of Article 123tiéle 123 provides that
an author who has transferred rental right in andaecording or film to the producer
retains the right to equitable remuneration forréngal. This Regulation provides that
there is no right to remuneration for anything déweéore commencement. It further
disapplies the right of an author to equitable reemation for rental of a film
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following commencement, where the agreement betweeauthor and producer was
made before commencement.

Regulation 42 applies in a situation where a copyright licenadeagreement for
exploitation of an existing copyright work was mdukfore commencement, for the
period of the whole of the copyright term under ##11 Act. Unless there is an
agreement to the contrary, the licence or agreemmminues to have effect for the
extended copyright period under Part 1.

Regulation 43 provides for the continued subsistence of compuliocences granted

under section 4 of the 1911 Act. Section 4 createight to apply for a licence to be
granted by the Judicial Committee of the Privy Gouwhere, following the death of
the author of a work, the current owner has refusedllow the republication or

performance of a work, with the consequence thatwtlork is withheld from the

public. Such licences shall only remain in force Whichever is the lesser of the
period of one year following commencement or thegaefor which it would remain

in force in accordance with its terms.

Regulation 44 provides for the application of Articles 127 an#8land associated
Articles. If an act that infringes copyright is dobefore commencement, the rights
and remedies conferred by the 1911 Act apply. Ifirfninging act is done after
commencement, the rights and remedies conferrdebityl apply. However, an order
under Part 1 for delivery up of infringing copiegynbe made under Part 1, and the
right of the copyright owner to seize infringingptes applies to all infringing copies,
whenever made.

Regulation 45 provides that the offence provisions in the 19tt @nd the Loi (1913)
au sujet des auteurs apply to acts done before eocwment whilst the offence
provisions in Part 1 apply to acts done after concaaent.

Regulation 46 has the effect of delivering the level of protentiin criminal law
required for foreign works, according to the whetle author is a national, etc., of a
country that is a member of the World Trade Orgativgs, a party to the WIPO
Performances and Phonograms Treaty or a partyet@€é@mvention for the Protection
of Performers, Producers of Phonograms and BroadgaSrganisations (the “Rome
Convention”). This Regulation further provides tlaGuernsey or Isle of Man work
has the same level of protection as a Rome Cororentiuntry work.

Regulation 47 is concerned with the application of Chapter 8Pairt 1. Chapter 8
contains provisions connected with the licensingagyright. In particular, it provides
for disputes regarding licensing schemes and legnalready in existence at
commencement to be referred to the licensing ailyhdrhis Regulation, generally,
applies Chapter 8 to existing licensing schemesvdyer, it does not apply any right
of application or referral to the licensing auttyrregarding things done before
commencement. Existing licensing schemes under hwlidences may be granted
permitting acts that would otherwise be permittgdAiticle 52, 58, 59, 88 or 102 of
the Law are deemed to have been notified in acoosavith Article 180 of the Law.
However, the deeming provision only lasts until eit@ver is the first to occur of — the
scheme being modified, a licence being granted wtite scheme, the terms of an
existing licence being modified, or one year elagsollowing commencement. The
consequence is that all existing licensing schemest be notified by, at the latest, the
end of the year following commencement.

Regulation 48 is concerned with States Assembly copyright instixg works. An
existing work that is Crown copyright continueski® Crown copyright. Any other
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existing work that, if made following commencemewpuld be States Assembly
copyright, continues to belong to the owner buthd States Assembly does not have
any existing right to exploit the work, this Regida confers such a right by creating
a statutory licence. The States Assembly may tipto# the work without infringing
copyright but, if it does so, the owner of copytighay claim royalties from the States
Assembly for such use.

Regulation 49 makes provision in connection with States copyrigpon the same
terms as Regulation 48.

Regulation 50 is concerned with Crown copyright. Crown copyrightler Article 184
shall only apply to an existing work if the work svaCrown copyright before
commencement.

Regulation 51 is concerned with copyright in Jersey’s Laws, Ratjons and Orders,
and in the Revised Edition of the Laws of Jersesticke 186(1) provides that these
shall be States Assembly copyright, and this Reiguiaapplies that rule to existing
works.

Regulation 52 provides that Article 187, which itself provides fHer Majesty to be
entitled to copyright in Acts of Parliament, OrdémsCouncil and Measures of the
General Synod of the Church of England, appliesxisting works.

Regulation 53 applies Article 188 to existing works, but only thie work is first
published after commencement. Article 188 confespydght in a work made or
published by an international organization presatilioy Order of the Minister for
Economic Development, if the work would not othessvigualify for copyright.

Regulation 54 makes provision for the continuation of universigpyright. The
1911 Act repealed the Copyright Act 1775. The 1A% gave certain universities
rights in perpetuity to copies given or bequeatitethem. The rights already acquired
were preserved by the 1911 Act, although no furtights accrued. The Copyright,
Designs and Patents Act 1989 abolished the righpdrpetuity, but provided for
university copyright to continue until the end 003®, and then expire. This
Regulation preserves any university copyright irsdg for that same period, and then
it shall expire.

Part 3 — Database Right

Regulation 55 provides for the interpretation of this Part ofsh draft Regulations. In
particular, “existing database” means a databasepleted before commencement,
and “Part 2" means Part 2 of the Law.

Regulation 56 confers database right in an existing databadea, the Law been in
force from the time when the database was madejatabase would have qualified
for database right and database right would habsisted in it immediately before
commencement.

Regulation 57 provides for the duration of database right iregisting database. From
commencement, Article 197 provides for databashkt rig expire 15 years from the
end of the year in which the database is complgtwithin that period, the database
IS made available to the public, the term is ex¢ehsb as to expire 15 years from the
end of the year in which the database is madeabiaiko the public. This Regulation
provides that Article 197 shall apply to an exigtiulatabase as if it had been in force
at all material times. So, if an existing databases completed in 1999 and made
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available to the public in 2000, database right expires at the end of 2015. Equally,
if an existing database was completed and madéabiato the public in 1995, there
is no database right in it as, had the Law bedorite at all material times, the period
of protection would have expired at the end of 2010

Regulation 58 provides that Chapter 2 of Part 2, which descrémts that may be done
without infringing database right, is deemed to éhdneen in force, in relation to
existing databases, at all material times.

Regulation 59 provides that the new provisions for database atcaffect agreements
made before commencement. Further, things donerdb&mmmencement, or done
after commencement pursuant to an agreement omgamzents made before
commencement, do not infringe database right.

Regulation 60 is concerned with the States Assembly, the Statdghe Crown. If, by
virtue of Regulation 48, 49 or 50, any of thosetiinBons owns copyright in an
existing database, it shall also be the owner gf @atabase right. If the States or
States Assembly does not own copyright in an egstilatabase described in
Regulation 48(1), Regulation 48 or 49 provides day existing right to exploit the
work to continue following commencement or, if tl¢ates or States Assembly
doesn’t have any such right, deems that the Stat&sates Assembly holds a licence
to exploit the database without infringing copytighi the States or States Assembly
has a continued right to exploit copyright in aat@se, it is also taken to have the
same right to exploit any database right in thealiate. If the States or States
Assembly is deemed by Regulation 48 or 49 to haieeace to exploit copyright in a
database, the deeming provisions are extended bul&m®n 60, so as to deem the
institution to hold, in addition, a licence to esciplthe database without infringing
database right.

Part 4 — Circumvention of protection measures and lectronic rights
management

Regulation 61 is concerned with Part 4 of the Law (“Part 4")rtRhcreates new civil
rights and offences where protection measures aminavented. Examples of
protection measures are the restrictions that pteweopy being made of a DVD or a
downloaded file. This Regulation provides that ights arise, and no offences are
committed, under Part 4, in respect of things dmefere commencement.

Part 5 — Fraudulent reception of transmissions

Regulation 62 is concerned with Part 5 of the Law. Part5 of tlasv creates civil
rights and offences where decoders are fraudulamtld, made or supplied. An
example of a decoder is equipment to unscrambégedlite television service signal.
This Regulation provides that no rights arise, aadffence is committed, in respect
of things done before commencement.

Part 6 — Performers’ Protection

This Part of these draft Regulations is concernét ®art 6 of the Law (“Part 67),
which confers rights in performances.

Regulation 63 provides for the interpretation of this Part ofsh draft Regulations. In

particular, it defines “moral rights” as being thghts conferred by Chapter 7 of
Part 6. Moral rights are the right of a performzbe identified as such, and the right
of a performer to object to derogatory treatmerttisfor her performance.
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Regulation 64 provides that the rights conferred by Part 6 (afram moral rights)
apply to performances taking place before commeraéniowever, this general rule
is qualified by the rules that follow.

Regulation 65 provides that Part 6 does not affect an agreenmeatle before
commencement. Furthermore, anything done beforemmmoement, or done after
commencement pursuant to an agreement or arrangemerade before
commencement, does not infringe the rights confdosePart 6.

Regulation 66 provides that, for the purpose of determining Wwketan act done in
relation to a performance that took place beforaroencement is a permitted act, the
provisions regarding permitted acts are deemecdat@ lbeen in force at all material
times.

Regulation 67 provides that a recording of a performance maderbeommencement
is not an illicit recording. Further, for the pugas of Part 6, it is not a recording made
without the consent of the performer or other pefsaving recording rights.

Regulation 68 is concerned with Article 264 of the Law. Arti@é4 confers a right for
a performer to equitable remuneration where a comialy published sound
recording is played in public or communicated te public. The Regulation provides
that the right does not arise in relation to amgtidone before commencement.

Regulation 69 is concerned with Article 303 of the Law. Arti@@3 provides that, in
the absence of provision to the contrary, an agea¢imetween a performer and a film
producer regarding film production is presumedrémsfer to the producer any rental
right which the performer has by virtue of the irgibn of a recording of his or her
performance in the film. Article 304 goes on to f®wna right to equitable
remuneration for a performer where there is supheaumed transfer of rental right.
The Regulation provides that there is a presunatster of rental right in connection
with a film production agreement made before conueerent.

Regulation 70 is concerned with Article 304 of the Law, descdl@bove. It provides
that where a performer has entered into a film petdn agreement before
commencement, no right to equitable remuneratimesifollowing commencement in
respect of the rental, following commencement, &foand recording or film made
pursuant to the agreement, irrespective of whateisound recording or film itself
was made before or following commencement.

Regulation 71 provides that an act done before commencemerat iamoffence under
Part 6. Part 6 makes it an offence to make dedl aituse an illicit recording or for a
person to falsely represent that he or she hasobisdo anything.

Part 7 — Design Right
Regulation 72 provides for the interpretation of this Part afsk draft Regulations.

Regulation 73 provides that there is no design right in a deseporded in a design
document before commencement or in a design tohwaic article has been made
before commencement.

Regulation 74 provides that existing agreements concerning desige not affected
by the commencement of the provisions for desightriFurther, design right is not
infringed by things done before commencement, or thjngs done after
commencement pursuant to agreements or arrangemadtsbefore commencement.
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Regulation 75 provides that an article made before commencemhees not infringe
design right.

Part 8 — Liability of and remedies against servic@roviders

Regulation 76 provides that Schedule 1 to the Law does not alterliability of a
service provider for anything done before commerergm

Part 9 — Closing

Regulation 77 provides for the citation of these Regulations afut their
commencement on the same day as the IntellectagieRy (Unregistered Rights)
(Jersey) Law 2011.
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Draft Intellectual Property (Unregistered Right&pplication,
Transitional Provisions and Savings) (Jersey) Raguls 201- Regulation 1

Jersey

DRAFT INTELLECTUAL PROPERTY
(UNREGISTERED RIGHTS) (APPLICATION,
TRANSITIONAL PROVISIONS AND SAVINGS)
(JERSEY) REGULATIONS 201-

Made [date to be inserted]

Coming into force [date to be inserted]

THE STATES, in pursuance of Article 408 of the Intellectuatoperty
(Unregistered Rights) (Jersey) Law 2Qllhave made the following
Regulations —

PART 1
GENERAL

1 Interpretation
(1) Inthese Regulations —

“Berne Convention” means the Convention for thet&bon of Literary
and Artistic Works, signed at Berne on 9th SeptemiB&6;

“Berne Convention country” means a country which {garty to any Act
of the Berne Convention;

“commencement” means the day the Law comes intefor

“Law” means the Intellectual Property (UnregisterRdhts) (Jersey)
Law 201F%,

“Rome Convention” means the Convention for the &uon of
Performers, Producers of Phonograms and Broadga€tiganisations,
adopted in Rome on 26th October 1961;

“Rome Convention country” means a country that fmety to the Rome
Convention;

“WIPQO” means the World Intellectual Property Orgaation;
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Draft Intellectual Property (Unregistered Right&pplication

Regulation 2 Transitional Provisions and Savings) (Jersey) Raguis 201-

(2)

“WPPT” means the WIPO Performances and Phonograsetylfadopted
at Geneva on 20th December 1996;

“WPPT country” means a country that is a partyheWPPT.

In these Regulations, a reference to an Articlether sub-division of a
Law by number only is a reference to the Articleotiter sub-division of
that number in the Law.

PART 2
COPYRIGHT

2 Interpretation of this Part

(1)

)

®3)

(4)

In this Part —

“1911 Act” means the Copyright Act 1911 of the WaditKingdom as it
had effect in Jersey by virtue of the Loi (1913) swjet des droits
d’auteuf and includes the offences in Article 1 of that;Loi

“existing copyright work” means an existing work which copyright
subsisted, in accordance with the 1911 Act and @rgder in Council
made under it, immediately before commencement;

“existing work” means a work made before commenceraad, for this
purpose, a work of which the making extended ovg@edod shall be
taken to have been made when its making was coeaplet

“Part 1” means Part 1 of the Law and includes argvigion of Part 8
or 9 of the Law to the extent that it has effectréation to or for the
purposes of Part 1 of the Law.

Except where the context otherwise requireseroexpressions used in
this Part have the same meaning as in Part 1.

In this Part —

(&) areference to copyright subsisting in accatdamith the 1911 Act
includes the right conferred by section 24 of thatt in
substitution for the right subsisting immediatelyefdre
8th March 1913;

(b) a reference to copyright in an existing worlatthis a sound
recording is a reference to copyright under thell®dt in records
embodying the recording;

(c) a reference to copyright in an existing worlattlis a film is a
reference to any copyright under the 1911 Act in —

() the film, so far as it constituted a dramatiori for the
purposes of the 1911 Act, or

(i)  the photographs forming part of the film.
In this Part a reference to a section or othdr-division of an Act by

number only is a reference to the section or othdr-division of that
number in the 1911 Act.
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Draft Intellectual Property (Unregistered Right&pplication,
Transitional Provisions and Savings) (Jersey) Raguls 201- Regulation 3

3 Continuity of law relating to copyright — construction of enactments,
instruments, etc.

(1)

(2)

®3)

(4)

®)

(6)

Article 17(2) of the Interpretation (Jersey)w.4954 shall apply in
relation to the repeal of the 1911 Act and the #mant of Part 1 as it
would apply in relation to the repeal and re-enactinwith or without
modification, of an enactment.

A reference in an enactment, instrument or rotleeument to copyright
or to a work or other subject-matter in which coglyt subsists which,
apart from the repeal of the 1911 Act and enactroéfart 1, would be
construed as a reference to copyright under thel 281 shall be
construed, so far as may be required for continiiingffect, as being or,
as the case requires, including, a reference tgrighg under Part 1 or to
works in which copyright subsists under Part 1.

Anything done, or having effect as done, unalefor the purposes of a
provision of the 1911 Act shall have effect as a@ind under or for the
purposes of the corresponding provision of Part 1.

A reference, express or implied, in the Lawaoy other enactment or
instrument or document, to a provision of the Lalbating to copyright

shall, so far as the context permits, be constagethcluding, in relation

to times, circumstances and purposes before conenwnt, a reference
to corresponding earlier provisions.

A reference, express or implied, in an enactmigstrument or other
document, to a provision of the 1911 Act shall bastrued, so far as
may be required for continuing its effect, as aemefice to the
corresponding provision of the Law.

This Regulation is subject to any enactment|uising a provision of
these Regulations, to the contrary.

4 Application of Part 1 to things in existence at@mmencement

(1)

)

Part 1 shall apply in relation to things insgnce at commencement as it
applies in relation to things coming into existendellowing
commencement.

Paragraph (1) is subject to any enactmentudiiey a provision of these
Regulations, to the contrary.

5 Subsistence of copyright in existing works

(1)

(2)

Following commencement, copyright shall subsistn existing work in
accordance with Part 1 only if it is an existingpgaght work.

However, an existing work that is not an erigticopyright work may
qualify for copyright protection following commenoent —

(a) subject to paragraphs (3) to (5), under Artkle by virtue of the
author being a qualifying person prescribed for plweposes of
paragraph (2)(d) of that Article; or

(b)  subject to paragraphs (3) and (4), under AgtR2, by virtue of the
work being first published in a qualifying country.
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Draft Intellectual Property (Unregistered Right&pplication

Regulation 6 Transitional Provisions and Savings) (Jersey) Raguis 201-

®3)

(4)

()

(6)

Where copyright subsisted in an existing warkaiccordance with the
1911 Act but expired before commencement, copyrighthe work
cannot be revived or acquired following commencemen

An existing work cannot qualify for copyrightrgtection following
commencement if —

(a) the work did not qualify for copyright protemti in accordance
with the 1911 Act, by reason that it did not satisfe requirements
of section 1(1)(a) or (b); and

(b) had the work qualified for such copyright patten by reason that
it satisfied the requirements of section 1(1)(aXbdr copyright
would have expired before commencement.

An existing work that was first published befarommencement cannot,
by virtue of the author being a qualifying persoregeribed for the
purposes of Article 21(2)(d), qualify for copyrightotection following
commencement.

The subsistence, following commencement, ofydgpt in an existing
copyright work or in any other existing work thatadjfies for copyright
in accordance with paragraph (2) is subject togkeeptions, deeming
provisions and maodifications in the following preiins of this Part.

6 Definition “unauthorized” — Article 2

Part 1 shall have effect in relation to things déwedore commencement with
the substitution for the definition “unauthorizeid”Article 2(1) of the following
definition —

“*‘unauthorized’, as regards anything done in refatto a work,
means done otherwise than —

(@) by or with the consent or acquiescence of thpyrght
owner; or

(b) if copyright does not subsist in the work, by with the
licence of the author or any person lawfully claighiunder
him;”.

7 Definition “author” — Article 3

(1)

)

®3)

Subject to paragraphs (2) and (3), who is théha, in relation to an
existing work, shall be determined in accordandt wie law in force at
the time the work was made.

For the purposes of the moral rights confefogdChapter 5 of Part 1,
who is the author, in relation to an existing waskall be determined in
accordance with Part 1.

For the purposes of determining the duratiomagyright in an existing
work that is a photograph, who is the author, latien to the work, shall
be determined in accordance with Part 1.
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Draft Intellectual Property (Unregistered Right&pplication,
Transitional Provisions and Savings) (Jersey) Raguls 201- Regulation 8

8 Databases

Part 1 shall have effect in relation to an existompyright work that is a
database as if it were an original literary work.

9 Sound recordings

Part 1 shall have effect in relation to an existiogyright work that is a sound
recording as if it were a sound recording withie theaning of Part 1.

10 Films

(1)

(2)

®3)

Part 1 shall not have effect in relation toearsting work that is a film, as
a film.

Instead, Part 1 shall have effect —

(@) in relation to an existing work that is a fillmat was an original
dramatic work within the meaning of the 1911 Ad,ifait were an
original dramatic work within the meaning of Parahd

(b) inrelation to photographs that form part dilm that is an existing
work, as if the photographs were not part of a.film

Notwithstanding Article 17(2), an existing wdtkat is a sound track to a
film shall not be treated as part of the film.

11 Broadcasts

(1)
)

®3)

(4)

Copyright cannot subsist in a broadcast maftleré&eommencement.

Paragraph (1) shall not prevent an existingkvtbat is a sound recording
or film recording that is a recording of a broadcasalifying for
copyright protection as a sound recording or film.

Part 1 shall have effect, in relation to ansérg sound recording of a
broadcast that qualifies for copyright protectias, if it were a sound
recording within the meaning of Part 1.

Regulation 10 applies to an existing film reting of a broadcast as it
applies to other existing works that are films.

12 Published editions

Copyright cannot subsist in a typographical arramgg of a published edition
made before commencement.

13  Computer-generated works

Copyright can only subsist, following commencemdnt,an existing work
which is computer-generated if and to the exteat tine work has an author.
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14

Design capable of registration

Copyright shall not subsist, following commencemeént an existing work
which is a design to which the 1911 Act could nmblg by virtue of section 22.

15 Treatment of construction of building as publicéion of work — Article 9(3)
Article 9(3) shall apply only where construction dfie building begins
following commencement.

16  Qualification for copyright protection — Articles 20 to 23
An existing copyright work shall be deemed to datithe qualification
requirements described in Articles 20 to 23 inahgglias the case requires, the
requirements prescribed for the purposes of Adi2l&(2)(d) and 22(2)(b).

17  Existing photographs and sound recordings — Artile 21
Article 21(2) is modified in its application to aaxisting work that is a
photograph or sound recording so as to substitotesfib-paragraph (c) the
following sub-paragraph —

“(c) a body corporate with an established placebuadiness in
Jersey;”.

18  Ownership of copyright

(1) Who is the first owner of copyright in an ekigt work shall be
determined in accordance with the law in forcehattime the work was
made.

(2) In the case of a plate or other original ordetyy a person before
commencement in the circumstances described ingraph (a) of the
proviso to section 5(1), who is the first owner adpyright shall be
determined in accordance with the law in forcehat ime the plate or
other original was ordered.

(3) Subject to paragraph (4), where, by virtuehelse Regulations, copyright
in an existing copyright work is extended, the parg/ho is the owner of
the copyright in the work immediately before comeement is, at
commencement, the owner of the extended copyright.

(4) If the person described in paragraph (3) istledtto copyright for a
period less than the whole of the copyright perittht applies
(disregarding the extended period of copyrighty é&xtended period of
copyright is part of the reversionary interest extast on the termination
of that period.

19  Duration of copyright: general rule
(1) This Regulation has effect with respect to theation of copyright in

existing works.
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(2)

®3)

The duration of copyright in an existing workai be determined in
accordance with Part 1.

This Regulation is subject to Regulations 2030

20 Regulations 21 to 23: interpretation

(1)

)

In Regulations 21 to 23 and this Regulationefarence to an EEA State
shall be construed as if Jersey, Guernsey andstbeof Man were also
EEA States.

In Regulations 21 to 23 -

(a) areference to a national of an EEA State aedua reference to a
body incorporated under the law of an EEA Statd; an

(b) areference to a national of a country inclualesference to a body
incorporated under the law of a country.

21  Duration of copyright in foreign literary, dramatic, musical or artistic
works — Article 25

(1)

(2)

©)

(4)

®)

(6)

()

(8)

9)

Where the country of origin of an existing wotlkat is a literary,
dramatic, musical or artistic work is not an EEAtStand the author of
the work is not a national of an EEA State, theatian of copyright in
the work shall be whichever is the lesser of —

(@) the term to which the work is entitled in tleintry of origin; and
(b) the term determined in accordance with Part 1.

If the work is of joint authorship, the refecenin paragraph (1) to the
author not being a national of an EEA State shallcbnstrued as a
reference to none of the authors being such aperso

The country of origin of a work shall be detered in accordance with
the following provisions of this Regulation.

If the work is first published in an EEA Stat:d is not simultaneously
published elsewhere, the country of origin is a\E¥ate.

If the work is first published simultaneousty 2 or more countries, one
or more of which is an EEA State, the country dfjioris an EEA State.

Paragraphs (7) to (9) apply to a work to whiehther paragraph (4) or
(5) applies.

If the work is first published in a Berne Contien country and is not
simultaneously published elsewhere, the countiyrigin is that country.

If the work is first published simultaneousiy2 or more countries, only
one of which is a Berne Convention country, thentiguof origin is that
country.

If the work is first published simultaneously 2 or more countries of
which 2 or more are Berne Convention countries ctiwntry of origin is
the Berne Convention country which grants the snast shortest period
of copyright protection.
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(10) If the work is unpublished or is a publishedrkvto which none of
paragraphs (4) to (9) apply, the country of origir
(a) if the work is a film and the maker of the filhas his or her
headquarters in, or is domiciled or resident inEdPA State or
Berne Convention country — that State or country;

(b) if the work is a work of architecture consteatin an EEA State or
Berne Convention country — that State or country;

(c) if the work is an artistic work incorporated anbuilding or other
structure situated in an EEA State or Berne Comwerdountry —
that State or country; or

(d) in the case of any other work, the EEA Stateantry of which
the author of the work is a national.

(11) In this Regulation, references to simultanequgblication are to
publication within 30 days of the first publication

22 Duration of copyright in foreign sound recording — Article 26
Where the author of an existing work that is a sowatording is not a national
of an EEA State, the duration of copyright in theursd recording shall be
whichever is the lesser of —
(@) the term to which the sound recording is eadiih the country of which
the author is a national; and
(b) the term determined in accordance with Part 1.
23  Duration of copyright in repeat broadcasts — Aricle 28
(1) Subject to paragraph (2), copyright in a repbetadcast following
commencement of a broadcast originally made beforamencement
shall expire at the end of the period of 50 yeaosnfthe end of the
calendar year in which the original broadcast waden
(2) If the author of the repeat broadcast is notittonal of an EEA State, the
duration of copyright in the repeat broadcast shallwhichever is the
lesser of —
(@) the term to which the work is entitled in theuntry of which the
author is a national; and
(b) the term determined in accordance with pardg(ap
(3) No copyright shall arise in a repeat broadtlaat is broadcast after the
end of the period of copyright that would otherwéaply in its case in
accordance with paragraph (1) or (2).
24 Saving for right to restrain publication of article
Notwithstanding the repeal of the 1911 Act, thehauf an existing copyright
work that is an article or other contribution to@wspaper, magazine, or similar
periodical shall continue, following commencemeathave the right, conferred
by paragraph (b) of the proviso to section 5(1hm absence of any agreement
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to the contrary, to restrain publication of the kotherwise than as part of a
newspaper, magazine, or similar periodical.

25  Limitation of right in respect of essay, etc. mde before commencement of
1911 Act

Where an existing copyright work made before 8thiddl913 consists of an
essay, article or portion forming part of, and tfimublished in, a review,
magazine or other periodical or work of a like matuhe copyright shall be
subject to any right of publishing the essay, ltar portion in a separate form
to which the author was entitled on that date ouldioif the 1911 Act had not
been passed, have become entitled under sectiohth® Copyright Act 1842
of the United Kingdom.

26  Whether activities infringe copyright in existing work

(1)

)

®3)

(4)

The 1911 Act shall continue to apply for thergmse of determining
whether anything done before commencement coredituian
infringement of copyright.

Part 1 shall apply for the purpose of deterngnivhether anything done
following commencement constitutes an infringenaradopyright.

Anything done following commencement pursuaram agreement made
before commencement shall not infringe any copyrilgla work if, had it
been done before commencement, it would not havieged copyright
in the work.

Anything done following commencement pursuanatrangements made
before commencement for the exploitation of antaswork shall not
infringe copyright in the work if —

(@ had it been done before commencement, it wowd have
infringed copyright in the work; or

(b)  there was no copyright in the work before comosenent.

27  Pre-1911 Act works — acts restricted by copyrigh

(1)

(2)

Where, in the case of a dramatic or musicalkwmmade before 8th
March 1913, the right conferred by the 1911 Act wied include the sole
right to perform the work in public, the acts raged by the copyright
shall be treated as not including —

(a) performing the work in public;
(b) communicating the work to the public; or
(c) doing any of the above in relation to an adiégeof the work.

Where, in the case of a dramatic or musicalkwmade before 8th
March 1913, the right conferred by the 1911 Actsisted only of the
sole right to perform the work in public, the actstricted by the
copyright shall be treated as consisting only okthacts.
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28  Rights of copyright owner in foreign sound recading — Articles 34, 35
and 41

(1)

)

®3)

(4)

This Regulation applies to a sound recordira & —

(@

(b)

an existing copyright work —

() in which, immediately before commencement, aagiy
subsisted under the 1911 Act by virtue of the esitam of
the protection of that Act by Order in Council unde
section 29, and

(i)  which is not first published in Jersey follavg
commencement; or

an existing work which —
() is not an existing copyright work, and

(i) qualifies for copyright only by virtue of itauthor being a
person prescribed for the purposes of Article ZHj29r its
country of first publication being a country prebed for
the purposes of Article 22(2)(b).

Articles 34, 35 and 41 shall not apply in therkis case if —

)

(b)

the author is not a national of, or domiciledresident in, or a
body incorporated under the law of, Guernsey, ghe df Man, a
WPPT country or a Rome Convention country; and

the country of first publication (if any) is hGuernsey, the Isle of
Man, a WPPT country or a Rome Convention country.

Articles 34, 35 (to the extent that it wouldhetwise apply to a broadcast
of a sound recording) and 41 shall not apply inviloek’s case if —

@)

(b)
(©)

the author is not a national of, or domiciledresident in, or a
body incorporated under the law of Guernsey, thedéMan or a
Rome Convention country;

the country of first publication (if any) is hGuernsey, the Isle of
Man or a Rome Convention country; and

the work satisfies either or both of the coiodis in paragraph (4).

The conditions are that —

@)
(b)

the author of the work is a national of, or dmlad or resident in,
or a body incorporated under, the law of a WPPThtguor

the country of first publication (if any) of éhwork is a WPPT
country.

29 Infringing copies — Article 42

(1)

(2)

Whether or not an article that was made betm@ammencement is an
infringing copy, or would have been an infringingpy if it had been
made in Jersey, shall be determined in accordaitbettve law in force at
the time the article was made.

Notwithstanding paragraph (1), an article madéore commencement
that was an infringing copy by virtue of the 191dt Aut which, if made
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®3)

following commencement, would not be an infringicapy by virtue of
Chapter 4 of Part 1, is not an infringing copy.

A librarian or archivist who, before commencetmenade a copy of a
work and supplied it to a person, reasonably belgethe person required
the copy for the purposes of research or privatgystshall not, following
commencement, incur any liability for infringemeat copyright by
reason of the act.

30 Permitted acts — Chapter 4

(1)

(2)

®3)

(4)

®)

Subject to paragraphs (3) and (4), a provisib@hapter 4 of Part 1 that,
following commencement, would permit anything dameelation to an
existing work or a copy, made before commencemeihfin existing
work, shall be taken to have been in force at allemal times.

For the purposes of the application of Chaptef Part 1 to existing
works, a reference to the copyright owner shall dmnstrued in
accordance with the law in force at the materiakti

Paragraph (4) applies to a design first reabrolieembodied in a design
document or model less than 10 years before comanesitt.

Article 79 shall not apply in relation to thegign until the expiry of
10 years following the date the design was firsbrded or embodied in
the design document or model.

Paragraph (4) does not affect any rule of lagwenting or restricting the
enforcement of copyright in relation to a design.

31  Assignment, licence, etc., by first owner aftesommencement of 1911 Act

(1)

(2)

®3)

Where the author of an existing copyright wdhat is a literary,
dramatic, musical or artistic work was the firstrmw of the copyright in
it, no assignment of the copyright and no grardrof interest in it, made
by him or her (otherwise than by will) after 8th idh 1913 and before
commencement shall be operative to vest in thg@assior grantee any
rights with respect to the copyright in the work/bied the expiration of
25 years from the death of the author.

The reversionary interest in the copyright etpet on the termination of
the period referred to in paragraph (1) may, foilmpcommencement, be
assigned by the author during his or her life lbuthe absence of any
assignment shall, on his or her death, devolveagsop his or her estate.

Nothing in this Regulation affects —

(@) an assignment of the reversionary interest pgraon to whom it
has been assigned;

(b) an assignment of the reversionary intereser dfte death of the
author, by any person becoming entitled to it; or

(c) an assignment of the copyright after the raveesy interest has
fallen in.
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(4) Nothing in this Regulation applies to the assignt of the copyright in a
collective work or a licence to publish a work @rpof a work as part of
a collective work.

(5) In paragraph (4) “collective work” means —
(& an encyclopaedia, dictionary, yearbook or simwork;
(b) anewspaper, review, magazine or similar pé&agor

(c) a work written in distinct parts by differentithors, or in which
works or parts of works of different authors areoirporated.

32  Assignment or grant by author before commencemeiof 1911 Act

(1) Without prejudice to the generality of ReguwatB3, this Regulation
applies where —

(@) the author of a work made before 8th March 1848, before that
date made such an assignment or grant as is medtiam
paragraph (a) of the proviso to section 24(1); and

(b)  copyright subsists in the work by virtue of sheRegulations and
Part 1.

(2) If, before commencement, any event occurregotice was given which,
in accordance with paragraph (a) of the said pooliesd any operation —

(a) affecting the ownership of the right confertgdthe 1911 Act in
relation to the work; or

(b) creating, transferring or terminating an ing¢reight or licence in
respect of that right,

that event or notice shall have the correspondperation in relation to
the copyright in the work under Part 1.

(3) Any right which, at a time after commencemerduld, by virtue of
paragraph (a) of the said proviso, have been esahig in relation to the
work, or to the right conferred by the 1911 Actthé Act had not been
repealed, shall be exercisable in relation to thekwr to the copyright in
it under Part 1, as the case may be.

(4) If, in accordance with paragraph (a) of thedsaroviso, the right
conferred by the 1911 Act would have reverted ®atthor or his or her
personal representative on the date referred thainparagraph, and that
date falls after commencement then, on that date —

(@) the copyright in the work under Part 1 shaleré to the author or
his or her personal representatives, as the cagdenand

(b) any interest of any other person in that cagyrivhich subsists on
that date by virtue of any document made before the
commencement of the 1911 Act shall determine.

33  Statutory licences under 1911 Act

(1) Section 19(2) to (8), and regulations made uritb@at section, shall
continue to apply, for one year following commeneein in a case
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34

35

36

(2)

®3)

where, before commencement, a person was entilgdyirtue of
section 19(2), to make records without infringiragpgright in the work.

The number of records that a person may maksupuat to the right
described in paragraph (1) shall not exceed thebeurmtended to be
sold, as stated by the person in his or her noten, before
commencement, pursuant to section 19(2)(b).

In a case where, before commencement, a pdrasnin the case of a
work, complied with the requirements of the provisosection 3 and
regulations made under it, those provisions shatitinue to apply,

following commencement, as respects reproductiothaiyperson of that
work.

Moral rights — Chapter 5

(1)

(2)

©)

(4)

()

No right of action shall arise under ChaptesfSPart 1 in respect of
anything done before commencement.

The rights conferred by Articles 105 and 108llsbnly apply in relation
to an existing work if the author of the work hast rdied before
commencement.

The rights conferred by Articles 105 and 108lishot apply in relation to
an existing work —

(&) where the copyright first vested in the authoranything which,
by virtue of an assignment of copyright or a licergranted before
commencement, may be done without infringing caghtrior

(b)  where copyright first vested in a person ottian the author, to
anything done by or with the licence of the coplytigwner.

The right conferred by Article 112 only appliesrelation to an existing
work where the person who would have the right haisdied before
commencement.

Where the right conferred by Article 112 apslie relation to an existing
work, the right arises where anything describednyg of paragraphs (2)
to (6) of that Article is done following commencemhenotwithstanding
that the false attribution was inserted in or aftixo the work or copy
before commencement.

Right to privacy of certain photographs and filns — Article 113

The right conferred by Article 113 shall not apmyphotographs taken or films
made before commencement.

Dealings in copyright works — Chapter 6

(1)

Without prejudice to the generality of Regudati3, any document made
or event occurring before commencement which hgdbaeration —

(a) affecting the ownership of the copyright inextisting work; or

(b) creating, transferring or terminating an ingéyeight or licence in
respect of the copyright in an existing work,
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37

38

39

40

41

42

shall have the corresponding operation in relatmrcopyright in the
work under Part 1.

(2) Expressions used in a document described iagpaph (1) shall be
construed in accordance with their effect immedyatdefore
commencement.

(3) This Regulation is subject to any express [@ion to the contrary in
these Regulations.

Prospective ownership of copyright — Article 119

Article 119 shall not apply in relation to an agremt made before
commencement.

Exclusive licences — Article 120

Article 120 shall not apply in relation to an exsilte licence granted before
commencement.

Bequest of unpublished work construed as includg copyright —
Article 121

(1) Article 121 shall not apply where the testatoaking the bequest died
before commencement.

(2) Section 17(2) shall continue to apply whereaathor making a bequest
of a manuscript which has not been published diopaed or delivered
in public died before commencement.

Film production agreements — Article 122

(1) Article 122 shall apply in relation to an agremt made before
commencement.

(2) Inits application pursuant to paragraph (Iiticte 122 is modified so as
to omit paragraph (3).

Right to equitable remuneration — Article 123

(1) Noright to equitable remuneration shall ariseler Article 123 in respect
of anything done before commencement.

(2) No rights shall arise under Article 123 in respof the rental, following
commencement, of a sound recording or film madeethdr before or
following commencement) pursuant to an agreementlembefore
commencement with a person who is, in relatiorhtowork, the author
to whom Article 123 applies.

Extended copyright and existing licences and agements

Any copyright licence and any term or conditioraof agreement relating to the
exploitation of a copyright work which —
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@)

(b)

subsists immediately before commencement iatiogl to an existing
copyright work; and

is not to expire before the end of the copyrigriod under the 1911 Act,

shall continue to have effect during the periodaoly extended copyright,
subject to any agreement to the contrary.

43  Compulsory licences granted pursuant to 1911 Act

(1)

)

A licence granted in relation to an existingpgioght work in compliance
with an order made under section 4 and which stsbsiemediately
before commencement shall continue to subsist \idtig

commencement, subject to paragraph (2) and thestamd conditions
specified in the order.

A licence described in paragraph (1) shall expipon whichever is the
earlier of —

(@) the date it would expire in accordance withetsns;
(b) the expiry of one year following commencement.

44  Civil remedies for infringement — Chapter 7

(1)

)

®3)

(4)

®)

(6)

Articles 127 and 128 shall apply only in retatito an infringement of
copyright committed following commencement.

Sections 6 and 8 shall continue to have effectrelation to an
infringement of copyright committed before commeaneat.

Articles 129 and 131 shall apply in relatiorinfringing copies and other
articles, whether made before or following commeneet.

Section 7 shall continue to have effect follogvicommencement, for the
purposes only of proceedings commenced, pursuarthdb section,
before commencement.

Articles 132, 133 and 134 shall apply only @hation to a licence granted
following commencement.

Articles 136 to 138 shall apply only in relatido proceedings brought
under Part 1.

45  Offences — Article 139

(1)

)

Article 139 shall apply only in relation to actdone following
commencement.

Section 11 and Article 1 of the Loi (1913) aijes des droits d'auteur
shall continue to have effect in relation to actenal before
commencement.

46  Offences: foreign sound recordings — Article 139

(1)

This Regulation applies to a sound recordira & —
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(2)

®3)

(4)

(@) an existing copyright work —

() in which, immediately before commencement, aagiy
subsisted under the 1911 Act by virtue of the esitem of
the protection of that Act by Order in Council unde
section 29, and

(i)  which is not first published in Jersey follawg
commencement; or

(b) an existing work which —
(i) is not an existing copyright work, and

(i) qualifies for copyright only by virtue of itauthor being a
person prescribed for the purposes of Article A8j29r its
country of first publication being a country prebed for
the purposes of Article 22(2)(b).

Article 139(3) and (4) shall not apply in thenk’s case if —

(@) the author is not a national of, or domiciledresident in, or a
body incorporated under the law of, Guernsey, e &f Man, a
WPPT country or a Rome Convention country; and

(b)  the country of first publication (if any) is hGuernsey, the Isle of
Man, a WPPT country or a Rome Convention country.

Article 139(3) (to the extent that it would etiwise apply to a broadcast
of a sound recording) and Article 139(4) shall apply in the work’s
case if —

(@) the author is not a national of, or domiciledresident in, or a
body incorporated under the law of, Guernsey, steedf Man or a
Rome Convention country;

(b) the country of first publication (if any) is nGuernsey, the Isle of
Man or a Rome Convention country; and

(c) the work satisfies either or both of the coiodis in paragraph (4).

The conditions are that —

(& the author is a national of, or domiciled asident in, or a body
incorporated under, the law of a WPPT country; or

(b)  the country of first publication (if any) isVdPPT country.

47  Copyright licensing — Chapter 8

(1)

(2)

Subiject to paragraphs (2) to (10), Chapter Bast 1 shall apply to —
(@) an existing licensing scheme;
(b) an existing licence under an existing licensogeme;

(c) an existing licence granted by a licensing botherwise than in
pursuance of a licensing scheme,

as it applies to a licensing scheme that comes apgration following
commencement and to a licence that is granted vioip
commencement.

An existing licensing scheme under which liecehanay be granted
permitting the making and supply of accessible espas described in
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®3)

(4)

()

(6)

(7)

(8)

9)

(10)

Article 52, shall, until the transition date, b&da to have been notified
for the purposes of Article 52, in accordance wiitticle 180.

An existing licensing scheme under which liecehanay be granted
permitting the making of recordings of broadcastscopies of such

recordings as described in Article 58(1) or the cmmication to the

public of recordings of broadcasts or copies ofhswecordings as
described in Article 58(2) shall, until the tramsit date, be taken to have
been notified for the purposes of Article 58, incaclance with

Article 180.

An existing licensing scheme under which liecehanay be granted
permitting the making of reprographic copies, asscdbed in
Article 59(1), shall, until the transition date, baken to have been
notified for the purposes of Article 59, in accanda with Article 180.

An existing licensing scheme under which limnhamay be granted
permitting the copying of an abstract or the isstieopies of an abstract
to the public, as described in Article 88(1), shalitil the transition date,
be taken to have been notified for the purposesAxicle 88, in
accordance with Article 180.

An existing licensing scheme under which liecenhanay be granted
permitting the making of copies of broadcast ardislsue of such copies
to the public, as described in Article 102(1), shahtil the transition
date, be taken to have been notified for the pwpad Article 102, in
accordance with Article 180.

For the purposes of paragraph (2), (3), (49)0(56), the “transition date”
is whichever is the earliest of —

(@) the first date on which, following commencemethie existing
licensing scheme is modified,

(b) the first date on which, following commencemeatlicence is
granted permitting the act described in that payatgr

(c) the first date on which, following commencemeany term of
existing licences permitting the act describedhat tparagraph is
modified (including any term as to the amount ofy &ee or
charge); and

(d) the expiry of the period of one year followiogmmencement.

A right of referral shall not arise under A 47 in respect of terms of
a licensing scheme that are proposed before conenesrd.

A right to apply to the licensing authority #haot arise under
Article 150 —

(@) in respect of a refusal, by an operator ofcansing scheme, that
occurs before commencement; or

(b)  where a licence was granted in accordance avittensing scheme
but expired or otherwise ceased to have effect rbefo
commencement.

A right of referral shall not arise under A&l& 154 in respect of the terms
of a licence that are proposed before commencement.
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(11)

(12)

For the purposes of paragraph (7)(b), the tgodma licence does not
include the renewal of an existing licence.

In this Regulation —

“existing licensing scheme” means a licensing sehémat is in operation
immediately before commencement;

“existing licence” means a licence that is in operaimmediately before
commencement.

48  States Assembly copyright — Article 182

(1)

)

®3)

(4)

Q)

(6)

Subject to the following paragraphs of this Ragon, Article 182 shall
apply to an existing work if —

(&) copyright subsisted in the work immediately doef
commencement and such copyright was not owned étbwn;
and

(b)  had the work been made following commencen@gyright in it
would be States Assembly copyright.

The person or entity who, immediately beforenoencement, was the
owner of copyright in a work to which Article 18pies by virtue of
paragraph (1) shall be the owner immediately follmacommencement.

Where the States Assembly is not, immediatelgllofing

commencement, the owner of copyright in a work tocl Article 182
applies by virtue of paragraph (1) or by, virtue Régulation 24, the
author reserves the right conferred by paragraplo{lthe proviso to
section 5(1) —

(&) any right to exploit the work to which the &mtAssembly was
entited immediately before commencement shall iooet
following commencement, upon the same terms; and

(b) if or to the extent that the States was nottledf immediately
before commencement, to the right to exploit therkwo
paragraph (4) shall apply.

The States Assembly shall, following commencatnée in the same
position as regards infringement of copyright inwark to which
Article 182 applies by virtue of paragraph (1) fais were the holder of a
licence granted by, as the case requires, the owfrtee copyright in the
work or the author.

Where the States Assembly exploits a work iilamee on a deemed
licence under paragraph (4), the owner of the agpyin the work or
author, as the case requires, may, by notice itingrigiven to the
Greffier of the States, require payment of a rgydiy the States
Assembly for such use.

Where notice has been given under paragrapleitber the owner of the
copyright or author, as the case requires, or ttedfiér of the States may
apply to the licensing authority for the licensiagthority to settle the
terms of payment.
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(7)

(8)

9)

Where an application is made under paragrapht{é licensing authority
shall consider the matter and make such ordereafidinsing authority
may determine to be reasonable in the circumstances

The following provisions shall apply, with tmecessary modifications,
to an order made pursuant to paragraph (7) as dpely to an order
made under Article 169(1), as if any reference hem to the right
conferred by Article 168 was a reference to thehtrigonferred by
paragraph (4) of this Regulation —

(@) Article 169(2);

(b) Articles 171 and 172.

Where a work was made, before 9th December, 205

(@) a person in the course of his or her employmamder a contract
of service or apprenticeship, by the States or enr@ittee of the
States; or

(b) a person who, at the time the work was mades wadélégué
appointed under the Loi (1937) sur l'attenuatios geines et sur
la mise en liberté surveilléeand had signed a contract of
employment with the Probation Board of the Royali&€,0

the person shall, for the purposes of determiniwgesship of the work
pursuant to section 5, be deemed to have beehedine the work was
made, a States employee.

49  States copyright — Article 183

(1)

)

®3)

(4)

Subiject to the following paragraphs of this Ratjon, Article 183 shall
apply to an existing work if —

(@) copyright subsisted in the work immediately doef
commencement and such copyright was not owned éytbwn;
and

(b)  had the work been made following commencen@gyright in it
would be States copyright.

The person or entity who, immediately beforenoencement, was the
owner of copyright in a work to which Article 18plies by virtue of
paragraph (1) shall be the owner immediately foll@icommencement.

Where the States are not, immediately followowmmencement, the
owner of copyright in a work to which Article 18plies by virtue of
paragraph (1) or, by virtue of Regulation 24, théar reserves the right
conferred by paragraph (b) of the proviso to sechifl) —

(&) any right to exploit the work to which the $stwere entitled
immediately before commencement shall continue]oviohg
commencement, upon the same terms; and

(b) if or to the extent that the States were nditled, immediately
before commencement, to the right to exploit therkwo
paragraph (4) shall apply.

The States shall, following commencement, béhan same position as
regards infringement of copyright in a work to whiérticle 183 applies
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®)

(6)

()

(8)

9)

(10)

by virtue of paragraph (1) as if they were the boldf a licence granted
by, as the case requires, the owner of the copyiiglthe work or the
author.

Where the States exploit a work in relianceaodeemed licence under
paragraph (4), the owner of the copyright in theknvor author, as the
case requires, may, by notice in writing given be tGreffier of the
States, require payment of a royalty by the Stimtesuch use.

Where notice has been given under paragrapkeitber the owner of the
copyright or author, as the case requires, or ttefiér of the States may
apply to the licensing authority for the licensiagthority to settle the
terms of payment.

Where an application is made under paragrapht{é licensing authority
shall consider the matter and make such orderea$idiensing authority
may determine to be reasonable in the circumstances

The following provisions shall apply, with tmecessary modifications,
to an order made pursuant to paragraph (7) as dpely to an order
made under Article 169(1), as if any reference hiem to the right
conferred by Article 168 was a reference to thehtrigonferred by
paragraph (4) of this Regulation —

(@) Article 169(2);

(b)  Articles 171 and 172.

Where a work was made, before 9th December, 205

(@) a person in the course of his or her employmamder a contract
of service or apprenticeship, by the States or enr@ittee of the
States; or

(b) a person who, at the time the work was mades wadélégué
appointed under the Loi (1937) sur |'attenuatios geines et sur
la mise en liberté surveilléeand had signed a contract of
employment with the Probation Board of the Royali€o

the person shall, for the purposes of determinivgesship of the work
pursuant to section 5, be deemed to have beehedinte the work was
made, a States employee.

In this Regulation “States” means —

(@) the Chief Minister, in relation to a work of iwh the Chief
Minister would have been the first owner of copiitigy virtue of
Article 183(2), if the work had been made following
commencement;

(b) the Bailliff, in relation to a work of which thBailiff would have
been the first owner of copyright, by virtue of iske 183(3), if the
work has been made following commencement;

(c) the Attorney General, in relation to a workvdfich the Attorney
General would have been the first owner of copyribk virtue of
Article 183(4), if the work had been made following
commencement.
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50

Crown copyright — Article 184

(1) Article 184 shall apply to an existing work wrif, immediately before
commencement, copyright subsisted in the work aad wested in the
Crown.

(2) Article 184 shall apply to a work described paragraph (1) with the
following modifications —

(@) the omission of paragraph (1);

(b) in paragraph (2), the substitution for the wveortSubject to
paragraph (1)” of the words “Subject to any agregmmade
before commencement with the author regarding ostrigt.

(3) This Regulation does not apply to a work toakhiRegulation 52 applies.

51 Copyright in enactments and revised edition — Aicle 186
(1) Article 186(1) shall apply to existing enactrtermnd existing revised
editions.
(2) In this Regulation, “revised edition” has then® meaning as in
Article 186.
52 Copyright in Acts and Measures — Article 187
(1) Article 187 shall apply to existing Acts of Rament, Orders in Council
and Measures of the General Synod of the Churéngfand.
(2) For the purposes of the application of ArtitB7 to existing works
pursuant to paragraph (1), references in that lartic Measures of the
General Synod of the Church of England includesrezfces to Church
Assembly Measures.
53 International organizations — Article 188
Article 188 shall apply to an existing work onlyitifis first published following
commencement.
54 University copyright previously saved under 191 Act
(1) Copyright that subsisted immediately before sc@mncement by virtue of
the saving in section 33 shall continue to suhsisit the end of 2039 and
shall then expire.
(2) The following provisions of Part 1 shall appty relation to the rights
described in paragraph (1) as they apply to copyugder Part 1 —
(@) Chapter 4;
(b) Chapter 7;
(c) Chapter 8,
and Parts 8 and 9 shall also apply, to the extewessary for the
operation of those provisions of Part 1.
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PART 3
DATABASE RIGHT

55 Interpretation of this Part

(1) Inthis Part —

“existing database” means a database completedebefmmencement;
“Part 2" means Part 2 of the Law and includes argvigion of Part 8
or 9 of the Law to the extent that it has effectraéfation to or for the
purposes of Part 2 of the Law.

(2) Other expressions used in this Part have thne saeaning as in Part 2.

56  Database right in existing databases

Database right shall, from commencement, subsistnirexisting database if,

had Part 2 been in force at all material timesaliase right would have

subsisted in the database immediately before commemneent.
57 Duration of database right — Article 197

Article 197(1) and (2) shall have effect in relatitb an existing database in

which database right subsists by virtue of Regutei6 as if they had been in

force at all material times.
58 Permitted acts — Chapter 2

(1) A provision of Chapter 2 of Part 2 that, folliony commencement, would
permit anything done in relation to an existingatiase shall be taken to
have been in force at all material times.

(2) For the purposes of the application of Chaptef Part 2 to existing
databases, the reference in Article 202(2) to Gvapof Part 1 shall be
construed as a reference to that Chapter as iteffast by virtue of
Regulation 30.

59  Whether agreements, activities and arrangementsfringe database right

(1) Nothing in Part2 shall affect any agreement denabefore
commencement.

(2)  Anything done —

(a) before commencement; or

(b) following commencement, in pursuance of an agent made
before commencement,

shall not infringe database right.

(3) Anything done following commencement pursuanafrangements made
before commencement for the exploitation of antaxsdatabase shall
not infringe database right in the database.
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60  States, States Assembly and Crown

(1)

)

®3)

(4)

()

(6)

Notwithstanding Article 194(3) to (5) —

(@) where, by virtue of these Regulations, Statesefbly copyright
subsists in an existing database and the Statesmisg is the
owner of the copyright, the States Assembly shalfdgarded as
the maker of the database;

(b)  where, by virtue of these Regulations, Statgs/kght subsists in
an existing database and the States are the owttee oopyright,
the States shall be regarded as the maker of thbake.

(c) where, by virtue of these Regulations, Crowpyeimght subsists in
an existing database, the Crown shall be regardeddeamaker of
the database.

Where by virtue of Regulation 48(3)(a), thet&aAssembly has a right
to exploit an existing database in which copyrighbsists, the States
Assembly shall also have a right to exploit, on Hzme terms, any
database right that subsists in the database.

Where, by virtue of Regulation 48(3)(b) and, (e States Assembly is
deemed to be the holder of a licence to exploiexisting database in
which copyright subsists, Regulation 48(4) to (Bals apply, with the
necessary modifications, for the purpose of deerttiegStates Assembly
to be the holder of a licence to exploit any dasebaght that subsists in
the database.

Where, by virtue of Regulation 49(3)(a), that&¢ have a right to exploit
an existing database in which copyright subsi¢te, $tates shall also
have a right to exploit, on the same terms, anglztege right that subsists
in the database.

Where, by virtue of Regulation 49(3)(b) and, e States are deemed to
be the holder of a licence to exploit an existirgfathase in which
copyright subsists, Regulation 49(4) to (8) shpplg, with the necessary
modifications, for the purpose of deeming the Stabebe the holder of a
licence to exploit any database right that subsistise database.

In paragraphs (1)(b), (4) and (5), “States” ki@s same meaning as in
Regulation 49(10).

PART 4

CIRCUMVENTION OF PROTECTION MEASURES AND ELECTRONIC

RIGHTS MANAGEMENT

61  Application of Part 4 of Law

(1) Part 4 shall not apply to anything done befmemmencement.
(2) In paragraph (1) “Part 4" means Part 4 of thewvlLand includes any
provision of Part8 or 9 of the Law to the extemattit has effect in
relation to or for the purposes of Part 4.
States & Page - 83
of Jersey

P.112/2012



Draft Intellectual Property (Unregistered Right&pplication

Regulation 62 Transitional Provisions and Savings) (Jersey) Raguis 201-

PART 5
FRAUDULENT RECEPTION OF TRANSMISSIONS

62  Application of Part 5 of Law

(1) Part 5 shall not apply to anything done befmemencement.

(2) In paragraph (1) “Part 5" means Part5 of thevlLand includes any
provision of Part8 or 9 of the Law to the extenmattit has effect in
relation to or for the purposes of Part 5 of thevLa

PART 6
PERFORMERS’ PROTECTION
63 Interpretation of this Part
(1) Inthis Part —

“moral rights” means the rights conferred by Chaftef Part 6;

“Part 6” means Part 6 of the Law and includes argvigion of Part 8
or 9 of the Law to the extent that it has effectraéfation to or for the
purposes of Part 6 of the Law.

(2) Other expressions used in this Part of thesguR#ons have the same
meaning as in Part 6.

64  Application of rights conferred by Part 6 of Lawto performances taking
place before commencement

(1) The rights conferred by Part 6 (other than rhoights) shall apply in
relation to performances taking place before conuesment.

(2) Paragraph (1) is subject to the following psimis of this Part of these
Regulations.

(3) Moral rights shall not arise in a performanakiig place before
commencement.

65 Whether agreements, activities and arrangementsfringe rights conferred
by Part 6 of Law

(1) Nothing in Part6 shall affect any agreement denabefore
commencement.

(2) Anything done —

(@) before commencement; or
(b) following commencement, in pursuance of an ament made
before commencement,
shall not infringe any rights conferred by Part 6.
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66

67

68

69

70

71

(3) Anything done following commencement pursuanafrangements made
before commencement for the exploitation of a perfmce that took
place before commencement shall not infringe agitsi conferred by
Part 6.

Permitted acts — Chapter 3

(1) A provision of Chapter 3 of Part 6 that, folliol commencement, would
permit anything done in relation to a performanaking place before
commencement, a recording of such a performanee aaopy of such a
recording, shall be taken to have been in foradl amaterial times.

(2) For the purposes of the application of Chapteof Part6 to a
performance taking place before commencement, eremde to the
owner of the rights conferred by Chapter 2 of Bashall be construed as
if Chapter 2 had been in force at the material time

Recordings made before commencement
A recording of a performance made before commenoesaot —
(@) anillicit recording; or

(b) made without the consent of the performer peeson having recording
rights.

Remuneration rights — Article 264

No right to equitable remuneration shall arise unflgicle 264 in respect of
anything done before commencement.

Film production agreements — Article 303
Article 303 shall apply in relation to an agreemematde before commencement.

Right to equitable remuneration — Article 304

No rights shall arise under Article 304 in respeftthe rental, following
commencement, of a sound recording or film made eflidr before or
following commencement) pursuant to an agreementdemabefore
commencement with a performer of whose performanezording is included
in the sound recording or film.

Offences — Articles 318 and 320

Articles 318 and 320 shall apply only in relatiam things done following
commencement.
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DESIGN RIGHT
72  Interpretation of this Part

73

74

75

(1) In this Part “Part 7" means Part 7 of the Lawd ancludes any provision
of Part 8 or 9 of the Law to the extent that it bHect in relation to or for
the purposes of Part 7 of the Law.

(2) Other expressions used in this Part of thesgulRgons have the same
meaning as in Part 7.

Application of design right
Design right shall not subsist in a design —
(@) recorded in a design document before commenugime

(b) to which an article has been made before cormareant.

Whether agreements, activities and arrangementsfringe design right

(1) Nothing in Part7 shall affect any agreement denabefore
commencement.

(2)  Anything done —
(a) before commencement; or

(b) following commencement, in pursuance of an @gent made
before commencement,

shall not infringe design right.

(3) Anything done following commencement pursuanafrangements made
before commencement for the exploitation of a desigall not infringe
design right.

Infringing article — Article 344
An article made before commencement is not anngiing article.

PART 8

LIABILITY OF AND REMEDIES AGAINST SERVICE PROVIDERS

76  Application and construction of Schedule 1 to th Law
(1) Schedule 1 to the Law shall not affect theiligbof a service provider
for anything done before commencement.
(2) The reference in paragraph 2(1) of Schedule th¢ Law to any right
conferred by Part 1 of the Law shall be construetheluding a reference
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to any right conferred by Part 1 of the Law as &gapby Part 2 of these
Regulations.

(3) In paragraph (1), “service provider” has themeameaning as in
Schedule 1 to the Law.

PART 9
CLOSING

77  Citation and commencement
These Regulations may be cited as the IntellecRraperty (Unregistered
Rights) (Application, Transitional Provisions andaviigs) (Jersey)
Regulations 201- and shall come into force on #reesday as the Intellectual

Property (Unregistered Rights) (Jersey) Law 2011
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L.29/2011
L.29/2011
chapter 05.150
chapter 15.360
chapter 05.150
chapter 08.020
chapter 08.020
L.29/2011
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