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A. INTRODUCTION

The framework within which charities currently oper in Jersey is outdated,
insufficient in parts, and in need of improvemertie current definition of “charity”
as set out in the Income Tax (Jersey) L9861 is drawn from the 1601 Statute of
Elizabeth, and is interpreted to exclude majoraaona fidecharitable activity, for
example, community sporting activity.

That definition also fails to make the delivery miblic benefit, to any reasonable
degree, an explicit requirement for charities. Thu&harity” can operate in a field
which is considered charitable, but potentially floet benefit the wider public, or
provides only minimal benefit to a very limited nloen of people.

In addition, there is currently no single body speally established to oversee the
establishment and activities of charities, whichtbg nature of their work and the
positions they hold in the community, receive digant amounts of public trust, in
addition to other benefits such as charitable ¢dirfs.

The Draft Charities (Jersey) Law 201- (the “dra#w’) aims, therefore, to put in
place a modern legal framework that will suppors@g charities to flourish, in order
that they are better placed to deliver their owmsaiand objectives and meet
community need.

Alongside that, the draft Law will help support ttp@wth of the charitable trusts and
foundations market in Jersey, enabling the Islamgdsition itself as a centre of
excellence for philanthropic wealth management.

Trust and confidence

Research undertaken by the UK Charity Commissighlights the important role that
registration and regulation plays in maintainingblpu trust and confidence in
charities. It shows that the public want charitiesbe held to account for how they
spend their money, and also want information aliwdividual charities to be in the
public domain.

It is widely perceived that charities have a “coaenof trust” with the public which
requires protection. If that trust is damaged, itiear lose their ability to influence
public opinion, to raise funds and encourage pagiton in their activities and
service provision. They would be unable to creatsitijve social and behavioural
change, which is ultimately the very reason whyritiea exist.

Perhaps most importantly, concerns have been rdigeebluntary and community
sector organisations and others operating in Jevgay have identified —

« the need for an up-to-date modern definition ofrithdhat enables charities to
more readily identify themselves and their inteartd purposes to the public

* the need to consider regulation which protects fauildls public trust, in order to
support the sector to flourish and to be bettecgalao meet community need

» the positive impact that registration, regulatiard &he associated independent
official recognition could have on fund-raising armunteering

« the need to safeguard against potential abusesasftable status, if any such
abuses exist, and to ensure there is an effecteghamism for identification and
management.

! Referred to as the Income Tax Law throughout theichent.
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Aims and principles

As set out above, the key aim of the draft Lawasptt in place a modern legal
framework that will support Jersey charities toufish and, in so doing, to support
growth of the philanthropic wealth management miirkdersey.

The draft Law is intended to help protect publigstrand confidenceithout placing
an unnecessary financial or bureaucratic burdechamities or on the public purse.
Indeed, Article 4 of the draft Law places a reguiesit on the Charity Commissioner
to act proportionately with regard to any burdesrcpd on registered charities.

The principles that have underpinned the developroérthe draft Law are that it
must —

* be proportionate

» avoid doubt and uncertainty wherever possible oalgh it is recognised that
some uncertainty is inevitable given that a degfesibjectivity is an inherent
characteristic of judgements made in relation tolipibenefit

» avoid costs to charities and the public, includiigh-cost court action
« reflect the capabilities of both large and smadiritable entities

« recognise, and allow for the differences, betwekarites that raise funds
from the public and those that are established guginivate monies
(commonly referred to as “public charities” anditjate charities”).

Key to all those principles is the concept of vaéumg registration. The draft Law does
not require non-profit or charitable entities taccbme registered charities. An entity
can legitimately choose not to register if it caess that the benefits gained by
registration are not sufficient to warrant registna.

Phased approach

Development of a Charities Law has been conceigedl lzi-phase project. In Phase 1,
a new Law will be introduced, putting in place aakty test, a Commissioner, a
register and also defining the duties of charityegaoord. This is as per the attached
draft Law.

In Phase 2, which has yet to be developed, the wi#ivbe amended to allow for the
introduction of regulatory standards (including nelards in relation to annual
accounts) plus the introduction of re-organisatimmemes, allowing charities that
cannot change their constitutions to do so withreygd from the Commissioner, as
opposed to having to revert to the Court.

A phased approach allows information about the, sizale and scope of the charity
sector in Jersey to be captured in Phase 1. Thesmiation, which is not currently

available via the Jersey Financial Services Conions€JFSC), the Comptroller of

Taxes or the Association of Jersey Charities (AECXxritical to supporting the

development of regulatory standards in Phase 2ottaptly, it also allows sufficient

time for charities, particularly small charities,adjust to the changes.

% The term “governors” refers to those people whanfthe governing body of the charity and
are responsible for its control. Depending on #ual structure and constitution, they are
often commonly referred to as trustees or board Inees) committee members or council
members
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Background
The draft Law has a long genesis.

In 2004, and again in 2009, the Jersey Law Compissiecommended the
establishment of a charities regulator and the ldpwmeent of a charities law, to
include a public benefit test, stating that —

“Current provisions are seen as insufficient anddated... it is crucial that
effective provisions are in place to adequatelyufatg, monitor and protect
those bodies plus the public that supports them”.

In 2008, the States Assembly voted overwhelminglyfavour of a proposition
(P.28/2008 calling for an investigation into the feasibilitf establishing a Jersey
Charities Commission and associated regulation.

In September 2012, the Economic Development Depmttndeveloped initial
proposals for a Charitable Purposes Law, focussed cew legal definition of
charity. They did so in response to the financa&viees sector's concerns that the
lack of a modern legal framework for charities pigdly hampered growth of the
Island’s philanthropic wealth management marketdnsidering these proposals, the
Council of Ministers instructed that consultationosld be undertaken with the
voluntary and community sector, to explore the nieec broader Charities Law that
dealt with issues relating to registration and tagon.

In July and August 2013, a public consultation elser was undertaken, asking about
the principles of developing a Charities Law argtitey response to the proposed key
features of that Law. The response was extremedjtipe, with the voluntary and
community sector and the financial services septowiding a strong mandate for
developmentgeeSection C).

In March and April 2014, a second public consultativas undertaken, again showing
significant support for the draft Law, and alsosiay queries and comments about
specific aspects of the draft Law. These have laeleinessed and are summarised in
Section C, with a full copy of the 2nd Stage Cotatidn Feedback Report attached at
Appendix 1.

B. SUMMARY OF THE CONTENTS AND EFFECT OF THE DRAFT LAW
Overview
The draft Law establishes 5 key elements —

1. a_charity test: The test sets out that a chaatyonly have charitable purposes
and must provide public benefit.

2. a charity register: Registered charities will dlde to access charitable tax
reliefs and will be entitled to call themselvesharity.

3. a_charity Commissioner and Tribunal: The Comioiss will responsible for
determining if an entity passes the charity test, @nso, will place it on the
register. The Commissioner will issue guidanceirggtbut how it should be
determined whether an entity passes the charity Teé® Tribunal will hear
appeals against the decision of the Commissiongmalh have the power to
overturn those decisions.

4. the_duties of governors: Governors are requineghsure that the charity acts
in accordance with its charitable purposes andvelei public benefit. In
addition, they must comply with the requirementstted Law, including in
relation to registration and annual returns.
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5. restrictions on use of the terms “charity” arahdritable”. Only registered
charities will be able to call themselves “chastieand Regulations will be
developed restricting use of the term “charitable/,non-registered entities,
when undertaking public fund-raising activities.

Contents and effect

The information below summarises the contents od, effects of, the draft Law. It
follows the structure of the draft Law, which isvidied into 9 Parts and includes
2 Schedules: one related to the Charity Commissjotiee other to the Charity
Tribunal. For ease of reading, information abowsth Schedules has been described
alongside the relevant Article.

The draft Law —

e incorporates the changes, as set out in Sectiovhith have been made in
response to the comments raised during the cotisulta

« will affect different types of entities in differemays. Information about the
effects on key types of charities and charitabl¢ities is described in
Appendix 2.

PART 1: INTERPRETATION (ARTICLES 1-2)
Articles 1 and 2 interpret the words, expressionbtarms used in the draft Law.

PART 2: JERSEY CHARITY COMMISSIONER (ARTICLES 3-4\® SCHEDULE 1)

It is proposed that an independent Charity Commigsi is appointed. The
Commissioner will be a corporation sole and willreenunerated by the States. It is
anticipated that they will be contracted to workpEximately 75 days per year,
although in the first year after the Law comes inftect, additional days may be
required.

Consideration was given the establishment of a Cesion, with a number of
Commissioners, to provide a “multi-eyed” decisioakimg process. This option was
rejected on the basis that the costs associatdd aviCommission would be much
greater, and potentially disproportionate to tlee f the charitable sector in Jersey.
In addition, the draft Law allows for a Tribunaf,4to 8 members, to provide “multi-
eyed” review of the Commissioner’'s decisions, whiase decisions are called into
question.

Schedule 1 sets out details relating to the appwint and status of the Commissioner.
It places a responsibility on the Commissioner tovjgle an annual report to the

Minister. This report, which will be laid beforeettstates, will provide an overview of

the Commissioner’s work, helping ensure transparenc

The draft Law sets out that the general functidrtb® Commissioner are to —

« determine if an entity passes the charity test
e set up and manage the charity register
* supervise compliance of governors with the Law

* seek to ensure that the terms “charity”, “Jersegrityi and “charitable” are
only used in accordance with the Law

e develop guidance on key issues, such as the chastyand the duties and
remuneration of governors
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» work with others (for example: JFSC and ComptroliérTaxes) to help
ensure registered charities operate in accordaitbelve Law.

In addition, the Commissioner is required to profeablic trust and confidence in
registered charities, support charitable giving eoldinteering and act in a way which
is proportionate with regard to the burden placedcbarities. These functions are
essential to helping ensure the draft Law helpstrige stated aim of supporting
charities to flourish.

Note on guidance:

The draft Law allows for the Commissioner to be dapfed prior to the
commencement of registration. This will allow then@missioner to develop and
publish the guidance related to the charity teghificantly in advance of entities
having to register.

In developing that guidance, the Commissioner iguired to consult with the
voluntary and community sector and the Ministere Minister is then required to
place that guidance before the States as a Report.

The draft Law also requires others including, folample, the Court, to have
consideration of that guidance.

v

PART 3: CHARITY TEST (ARTICLES 5-7)

The draft Law sets out a 2-part “charity test”. Antity can only be a charity if it
passes both parts of that charity test, includmag +

1. it only has charitable purposes, and
2. it provides public benefit, in Jersey or elsewh&se reasonable degree.

The draft Law sets out 16 different charitable psgs, which are based on those set
out in the Charities and Trustee Investment (SndjlaAct 2005. During 2nd stage
consultation, some respondents requested thati@dippurposes were included; for
example, specific reference to conservation andtahdrealth. These additions have
not been made, because all are considered analtgdlis purposes already detailed
in the draft Law. In order to allow flexibility haawver, the States may, by Regulations,
make additions to the list of charitable purposes.

This power does not, however, include removal detdm of an existing charitable
purpose, as such powers would create uncertaimtycanld potentially result in valid
causes being “delisted” simply because they areepexd as being of minority
interest.

To pass the charity test, an entity must providdipenefit to “a reasonable degree”.
The Commissioner will issue detailed guidahem how public benefit is to be
determined. This will include giving consideratitmna number of factors, including —

* how the benefit, or dis-benefit, gained by the mubbmpares to the benefit
gained by other people (for example; members oeguars of the charity)

« whether there are conditions associated with ggitiat benefit which are
unduly restrictive (e.g. fees or charges)

% Examples of the types of factor the Commissioni#iroansider with regard to public benefit
are set out in Appendix 3.

States% Page -9
of Jersey P.108/2014



In addition, the draft Law sets out that —

« advancing a political party or promoting a candddé&r election is not a
charitable purpose

e it cannot presume that an entity is delivering fubEnefit simply because it
has charitable purposes

« an appeal for a named individual cannot pass tlagitghtest, although this
does not preclude individual people directly betiefy from the work of
charities

e an entity cannot be a charity if its constitution eagsly permits a States
Member (or an equivalent in another jurisdictiom)act as a governor of the
charity or to direct or control its activities, esk the Minister has made an
Order permitting it; for example, where it is a ddion of States funding.
This does not, however, preclude States Membens &cting as governors in
their own private capacity.

PART 4: THE CHARITY REGISTER
Articles 8-10

The draft Law requires the Commissioner to setngpraaintain a register of charities.
The register will have 3 different sections contagndifferent information (general,
restricted and historic). Public access to thermfdion included on the register will
vary between the different sections, as set olitivie 1:

Table 1
Section Entities Information included on the Information in the
included in register* public domain
this section
General | A charity  charity registration number All information
which does included on the

* name of charity

not meet the register

criteria to be * names of governors

on the . « address

restricte . .

section * registered charitable purpose

i statement and registered public
For benefit statement (see below)
—LEX%T le: - if a States Member is a governor
ublic

charities » if the charity pays, or intends to
such as pay, its governors (see
Jersey Section C(d))
Hospice « if the charity has submitted its
Care annual return (see Article 13)

» if arequired steps notice has begn
issued (See Article 27)

“ Please note, this is not an exhaustive listlusitates key information only.

> All information will be put in the public domaiexcept where the Commissioner considers
that doing so could present a risk to people opery (for example; if the charity worked in
a contentious area such as rehabilitation of skendérs).
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Section Entities Information included on the Information in the
included in register* public domain
this section

Restricted | A charity e as above * registration
whichdoes |, o anation of why charity is on number
not sqllcn the restricted section of the register registered
donations :

charitable
from thf bli purpose
general public statement and
For registered
example: public benefit
- ” statement
A “private
charity’ set » explanation of
up by a why charity is
family using on the restricted
just that section of the
family’s register
money.

Historic Entities that | « registration number All information
were * name (unless previously on the included on the
preylously restricted section of the register) register
registered
charities but | * reasons why it was deregistered
have been

deregistered.

The draft Law recognises that it is reasonablether public to access information
about entities that receive charitable tax releaig solicit donations from the public
and, at the same time, it is also reasonable figethvho set up charities using private
monies or assets — as opposed to monies whiclobeiexl from the general public —
to maintain their confidentially where they wishdo so.

The restricted section of the register does nobwalthe public full access to
information about these “private” charities, budaes allow access to the charity’s
charitable purpose and public benefit statemenites& statements are key to the

Commissioner’s decision to register, and hence fbi@grounds on which a “private”
charity may be entitled to access full charitabbereliefs.

6 «

private” charity arrangements vary enormously, liott illustrative purposes, could include a

charity set up by a private individual using th@ivn money to support local children in need.
This individual might not want people to know tlifa¢y have the wealth to set up that charity
or they might not want people contacting them asidrey for help.
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Where the charity solicits donations directly frane public however, it is deemed
right that the public should be able to access nmmohe information, in order that

they can determine for themselves whether they taigtonate. (Please note: the draft
Law requires the Minister to bring forward an Ordetting out what is meant by

soliciting donations)

Charitable purpose and public benefit statements

On registration, an entity will need to provide laagtable purpose statement and a
public benefit statement. These will be includedtlom register, and cannot be varied
without the Commissioner’'s permission. A charity sthuapply its property in
accordance with those statements.

After deregistration, a charity will also need tontinue to apply any remaining
property in accordance with these statements, igekpinsure public donations are not
used for alternative purposes after deregistraggoept with permission.

Article 11

Charity registration is a one-step process, dedigmeeduce the administrative burden
on charities. An entity that is applying for regidion as a charity will —

« automatically be applying for registration as a4poofit organisation (NPO)
under the Non-Profit Organisations (Jersey) Law2@MIPO Law)

* be entitled to charitable tax reliefs, if their iggation is successful, without
having to separately apply to the Comptroller ok@s as is currently the
case.

The draft Law does not require any entity to regisalthough it must register if it
wants to call itself a charity and receive full otable tax reliefs. An entity may apply
if it —

« has a written constitution (the Commissioner wiltoygde template

constitutions to help support small unincorporagsgociations that do not
currently have a written constitution)

« it is a Jersey entity, or it carries out substansietivity in Jersey (the
Commissioner will bring forward guidance on whatmigant by substantial
activity, but it will generally involve delivery afervices in Jersey, as opposed
to just fund-raising activity)

e it has a principal address in Jersey
e the charity’'s name is not deemed undesirable (sBel@\12).

When applying to the register, the entity must pdewsufficient information for the
Commissioner to determine if the entity passesctigity test, including information
related to the remuneration of governors. In additd the information set out above,
the entity will need to provide —

"It is envisaged that soliciting donations from gemeral public will include marketing, fund-
raising or promotional activity in the public domathat result in the raising of funds
(whether through donations, fees or sales), asndigrom raising funds in a private manner
which could include, for example, soliciting activthat only takes place in a private
domain, for example through investor club arrangeme

8 See Appendix 2 for information about UK and forewharities.
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e acopy of financial accounts, if any

« financial information as required under the NPO lileing entered onto the
restricted section of the register; OR financidbimation as required by the
Minister if being entered onto the general sectibthe register

e any other information required by Regulations orthg Commissioner in
order to determine the application.

As set out in Section A, the draft Law does notela requirement on charities to
produce financial accounts, although it is envigatat this will be a requirement of
Phase 2, subject to appropriate financial threshdiding established for small
charities. The baseline financial information tofgsevided under this draft Law will
include: income and source of income, expenditacetgpe of expenditure.

Article 11 provides the States with the power token&®egulations, setting out that
some entities may be refused registration if thely lave one governor (unless that
governor conducts a regulated financial servicesiness) or, if a proportion of the
governors are related to each other. This is tp kekure public confidence in the
management of registered charities. Such confideande difficult to achieve where
there is only one governor or a group of familyyogbvernors.

Article 12

The Commissioner can refuse to enter an entity dmeoregister, or instruct it to
change its name, if that name is: offensive; toailar to another organisation’s name
or likely to mislead people.

A registered charity can ask to change its registerame/s but cannot use any other
name, except for a related/abbreviated name.

Registered charities and applicants have the tighappeal to the Tribunal if the
Commissioner requires them to change their name.

Article 13
When a charity is on the register —

e it cannot change to a non-charitable purpose ataall it can only change
from one charitable purpose to another with the @@sioner's permission,
even if its constitution permits it to do so

e it can only use its property in accordance wittrétgistered charitable purpose
and public benefit statements, which it cannot geanwithout the
Commissioner’s permission

e it cannot solicit donations from the public if & on the restricted section of
the register.

Once it is on the register, a charity must fuléHain functions, for example, it must —
* submit an annual return
* tell the Commissioner about any of the following —
» changes to information on the register
» proposals to change its constitution
» any reportable matters (see Article 19)
» ifitis likely to become bankrupt or cease to ek any reason.
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The draft Law provides the Minister with powersting forward Orders —

e setting out what information must be provided, witkgard to
remuneration of governors, in the annual return Bnd statement of
future intentions

« lessening the information required from small diesi if it should be
deemed appropriate to do so.

Article 14

The Commissioner or Attorney General can requesCiburt to intervene where there
is misconduct in the administration of the chardywhere a charity’s property needs
to be secured to ensure that it is used in accoedavith its registered charitable
purpose and public benefit statements. The Copaveers include —

e stopping the charity from using the terms “charity™charitable” or from
soliciting donations

e appointing a person to take over the managemetheatharity
« suspending or removing a governor

* requiring anyone holding the charity’'s property not part with that
property or limiting the payments made

« making a governor who has committed misconduct &&ps to remedy
that misconduct.

Articles 15-17

Articles 15 — 17 set out the proposed deregistngpimcess and what will happen on
deregistration. The Commissioner can deregistéasty either —

e on the charity’s request, if the Commissioner issfiad that the charity’s
property will continue to be used appropriately, or

« if the charity no longer meets the charity tesh@longer exists, or

e if the charity has failed to comply with a requiresleps notice
(Article 27).

If any property remains on deregistration, it mosihtinue to be used in accordance
with the registered charitable purpose and pubéaefit statements. The charity
cannot change these statements and use the prdpedyy other purpose, despite
anything in its constitution, unless the Court givtgpermission.

PART 5: GOVERNORS OF REGISTERED CHARITIES (ARTICLES8-20)

The draft Law sets out that a governor must seelgoiod faith, to ensure that the
charity delivers its charitable purposes and pubkoefits, and complies with the
Law.

For unincorporated bodies or associations, thet drafv also imposes other duties
because, unlike trustees of a trust or directora cbmpany, etc., there is no other
constitutional law in which duties are establish€dese duties — which reflect those
of trustees under the Trusts Law — include actiitg due diligence to the best of their
ability and skill.

The draft Law sets out that a governor must noagagn, or conceal, misconduct.
Misconduct being a contravention of the Law, thearitifs constitution or
constitutional law, or a required steps notice.

Page - 14 S%ateS%
P.108/2014 of Jersey



It also sets out “reportable matters” that a gowemust report to the Commissioner.
These include if a governor —

« has engaged in misconduct
* is disqualified from acting as a governor or a campdirector
e is bankrupt or insolvent

* has a conviction under the Charities Law, or arpansconviction relating to
deception and/or other pertinent matters.

Where a matter is reported, the Commissioner wiledmine whether that governor is
a fit and proper person to act as a governor @iCitimmissioner may ask the Court to
determine the matter). The action that the Commmigsicould take includes —

« refusing registration or, if the charity is alreadygistered, issuing a notice
requiring removal of the governor

e permitting the governor to continue to act as aegoor.

As part of their application and their annual retugovernors need to sign a
declaration stating that there are no reportabigemsapertaining to them.

If the Commissioner asks the Court to determinethdrea governor is a fit and
proper person, the Court can issue an Order either

e permitting the person to act as a governor
e stating that the entity cannot become a registehedity
» stating that the charity must remove or suspendivernor.

The Court can also issue an Order disqualifyingeesgn from any involvement,
directly or indirectly, in the management of angistered charity for up to 15 years.

Note: Restrictions on who can be a governor

People aged under 16 years: The draft Law doeplaceé an age limit on who can act
as a governor, but the Commissioner will provideguace in this area. The key issue
that will need to be considered is whether theviddial has the capacity to undertake
the duties of a governor in accordance with the.Law

O

Single governors or family only governors: The titsdw allows for Regulations t
be brought forward with regard to single goverrand family-only governors.

PART 6: USES OF EXPRESSIONS “CHARITY”, “CHARITABLEAND
RELATED TERMS (ARTICLES 21-25)

The draft Law protects the use of the expressiatmrity”, “Jersey charity” and
“charitable” in order to help prevent the publidrigemisled by entities claiming they
are charities when they are not, or claiming they ersey charities when they are
not.

The proposed effect is to prohibit —

e any entity, regardless of whether it is based irsele or elsewhere, from
claiming to be “registered” in Jersey, unless #dsually registered in Jersey

e any Jersey-based entity calling itself a “charityiless it is registered as a
charity in Jersey, regardless of where in the wibiilslmaking this claim

* a foreign-based entity calling itself a “charityi Jersey, unless it is either
registered in Jersey or is an excepted foreignityh@ee below)
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e any entity that is not a registered Jersey chédridgn calling itself a “Jersey
charity”.

In addition, the draft Law provides for Regulatidogrotect the term “charitable”, so
it cannot be used by an entity which is not a tegesl charity, if that entity is engaged
in soliciting public donations, although it canumsed in other circumstances.

The draft Law recognises that charities based herofurisdictions legitimately

operate in Jersey and should be allowed to cathsiedves a charity. The draft Law
therefore provides for “excepted foreign charitie¥hese can be UK charities or
charities established under the law of another puwahich the Minister recognises
by Order (seéppendix 2 for more information about foreign charities).

PART 7: INFORMATION AND ENFORCEMENT (ARTICLES 26-31

Under the draft Law, the Commissioner has the pdaelemand information from a
charity, a deregistered charity or a governor, hié tCommissioner needs that
information in order to determine whether to seavieequired steps notice”.

A required steps notice will be served if the Cossitn believes the charity is
engaged in misconduct, it no longer passes theatghest, or if one of its governors is
unfit to manage. The notice will require actionbt® taken in a specified timeframe.
This action could include suspension, removal @tagement of a governor. If the
charity fails to comply, the Commissioner can desteg the charity.

The Commissioner will not be able to issue a natezpiiring a religious organisation

to remove its governors if the Minister has, by €rdexempted that religious

organisation on the basis that adequate supervidigiovernors is already in place.

This is in recognition of the highly structured govance arrangements already in
place in many religious institutions.

The Commissioner, and others working to support @oenmissioner will, in the
course of their work, have access to informatioauabindividual charities and their
governors. The draft Law sets out the circumstaiceghich this information can be
shared (for example, concerns about money laurgemd when it cannot be shared
(for example, a member of the Commissioner’s siaftlosing information about an
individual governor).

PART 8: APPEALS TO THE CHARITY TRIBUNAL (ARTICLES 3-36 AND
SCHEDULE 2)

A Tribunal will be established to hear appeals magfaithe decisions of the
Commissioner. It will include between 4 and 8 mempeho will be appointed by the
Jersey Appointments Commission. Those members halve the appropriate
experience to safeguard the interests of the pablicthe charitable sector in Jersey.

An apped can be made by —

e an applicant who has been refused registrationefused entry onto the
restricted section of the register

e a registered charity, if the Commissioner has dsteged that charity,
required the charity to change its name, refusethgbs to the registered
charitable purpose or public benefit statementsissued a required steps
notice

° In addition, the Attorney General can appeal agision made by the Commissioner.
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* athird party, if they believe the Commissioner hagistered a charity which
does not meet the charity test, or if they haventerest in the registered name
(for example, they have a longstanding company titsates under the same
name).

An appeal can be made if the appellant believesChmissioner’s decision was
wrong or unreasonable. The Tribunal may allow tgedlant to submit new evidence
which was not previously submitted to the Commissipin support of their appeal.

The Tribunal can overturn the Commissioner’s deaisf it chooses to. It can also
award costs if it believes the appeal is vexatmugrossly unreasonable.

An appellant who is not satisfied with the Tribugalecision can then appeal to the
Court if they believe the Tribunal's decision wasreasonable. The Court can
overturn either the Commissioner’s or the Tribusidécision if it chooses to.

Note: Commissioner’s complaints process

The Commissioner will also set up a complaints gsscallowing entities or third
parties to complain to the Commissioner in the firstance, before making an appeal
to the Tribunal. Complaints could be about the sleni of the Commissioner or abgut
how the Commissioner works. If the complaint is @ba decision of the
Commissioner, the complainant can go straighteofttibunal if they want to.

The complaints process is not set out in the draftv because it is an interngal
procedural matter for the Commissioner

PART 9: MISCELLANEOUS AND FINAL PROVISIONS (ARTICLE 37-44)

Article 37 sets out that if an offence is committedier this draft Law by a corporate
or other body, the officers of that body are gudfythe offence, if it is committed with
their consent or attributable to their negligence.

Articles 38-39 are standard Articles which appeamany Laws. They relate to
practical matters such as how notices are servgdl{g post or by hand), and to the
fact that the States may include any transitionabnsequential, incidental,
supplementary or savings provisions as they thirk @ecessary when making
Regulations and Orders under the draft Law.

Article 40 sets out that nothing in the draft Lawrabates from the powers that
H.M. Attorney General, the Bailiff or the Court leain respect of charities or acts for
charitable purpose. It also establishes that theStmay bring forward saving
provisions and make any transitional arrangemdrgyg think necessary to bring this
draft Law into force.

Article 41 sets out proposed changes to the IncbaxeLaw®. These changes, and the
transitional arrangement for entities currentlyréeeipt of charitable tax reliefs, are
explained inAppendix 4. In summary they include the following.

19 All charitable tax reliefs will be subject to rew by Treasury and Resources.
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Exemption from income tax will be availablé'te

(1) registered charities (an entity must apply ® & registered charity
regardless of whether or not it was previouslyiblggfor charitable tax
relief).

(2) charitable trusts and foundations that are mgfistered charities but
which —

« only have charitable purposes (as defined in theriGés Law) and;
« do not solicit voluntary donations and;

< notify the Comptroller of Taxes that they intendniake use of the
exemption before any income is received.

insofar as their income is applied to the makingdohations to registered Jersey
charities or excepted foreign charities.

(3) charitable trusts and foundations, that dofalbinto (1) or (2) above, but
were previously eligible for exemption from incomae under the Income
Tax Law, if that trust or foundation was establliefore Article 41 of
the Charities Law comes into effect, for any of thiéowing purposes —

* the advancement of education

e the relief of poverty

« the furtherance of religion

e a purpose beneficial to the whole community, or

» the service of any church or chapel or any buildiegd solely for the
purpose of divine worship.

And providing they do not solicit voluntary donaifo once Article 41 comes into
effect and that their income is used for the puepatetailed above.

Relief from GST, stamp duty and Land Transactior diad repayment of income tax
on donations made under both the lump sum donatrmahthe_deed of covenant
schemes will only be available to registered cleaifi.e. an entity must apply to be a
registered charity regardless of whether or natai$ previously eligible for charitable

tax reliefs).

Article 42 makes provision for the States, by Ratjah, to enable other relevant
bodies (for example: JFSC and the Comptroller ofeBa to provide information to
the Commissioner.

Article 43 allows the States to bring forward Retgjiains, as part of this draft Law,
which will amend those other Laws, where necess&hys includes the Trusts
(Jersey) Law 1984 and the Foundations (Jersey)2GH9.

Article 44 allows for different parts of this drdfaw to come into force on different
days. This is to enable work to commence on somasanf the draft Law, prior to all
of the draft Law coming into force. Most importantit enables the Commissioner to
be appointed and to produce guidance prior to dnencencement of registration.

11n addition to these entities, the States, Pasisimel ecclesiastical bodies will continue to be
exempt from income tax.
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C. CONSULTATION AND RESPONSE TO CONCERNS ARISING

The draft Law, as detailed in Section B, has bé&ensubject of two stages of public
consultation.

1st stage consultation:

Between July and August 2013, an 8-week public witetson was held looking at the

principles of a new Law. The consultation providedsignificant mandate for the

development of a Law and the key proposals. 24plpeaitended public meetings and
130 submitted written responses. Of those writtdmsssions —

* 96% agreed an updated definition of charity wasireq

* 89% agreed that the charity test should includeitziide purpose and public
benefit requirements

* 95% agreed that an entity must be registered teerapkeals for money
e 94% agreed that an entity must be registered tatsalf a charity

* 98% agreed that entity must be registered to redeilv charitable tax reliefs
(falling to 67% of respondents representing finahservices organisations).

2nd stage consultation:

The second stage consultation, which focused drmstdraft of the Law, ran from
20th March to 1st May 2014. During that period, p&bple attended consultation
meetings and 27 provided written submissions.

This consultation process included working in parship with the Jersey Voluntary
and Community Sector Partnership, who attendegudllic meetings, plus working
with a dedicated financial services sector grodpupéy JFL.

A number of key issues and concerns were identdigthg that consultation process.
These are set out in full in the 2nd Stage Consofte-eedback Report (attached at
Appendix 1) and are summarised below.

(a) Impact on small organisations, including all-vtunteer run organisations

A number of respondents raised concerns aboutdtemial impact of a Law on small
charitable entities. These concerns focus on whekieedraft Law potentially places
an overly onerous burden on governors running semdities and hence, whether the
draft Law fails to deliver its core aim which itaort charities to flourish.

It was suggested by some respondents that entitider a certain size should be
exempt registration.

Response

Under the English Charities Law, entities undeedain size are exempt registration,
although under the Scottish Charities Law all exgjtregardless of size, must register.
Consideration was given to following the English del) but rejected, for the
following reasons:

Tax reliefs: If small charities were not required to registdéreyt could not acces
charitable tax reliefs unless a dual system waabblished, allowing unregistered
charitable entities to apply separately to the Cootipr of Taxes. This would —

(2]
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» create confusion, making it harder for small eesitto navigate through tH
requirements

e result in the public not being provided assuranicat tan appropriatel
qualified Commissioner, as opposed to the Comgiralf Taxes, had verifie
charitable status

* Dbe inefficient in terms of the public administratioosts.

Non-Profit Organisations registration under NPO Law: any entity with an incomg
over £1,000 per year is currently required to fegisnder the NPO Law and app
separately to the Comptroller of Taxes, if theyhme receive charitable tax relief
The draft Charities Law requires only one regigtraprocess, not two, thus reduci
administration.

Burden to provide information: The information required on application to t
charity register, or as part of the annual retwili,be very similar to the informatio
that small entities currently provide for the NP&yister, for AJC membership or
part of funding applications. For most small eastithis will not be onerou
requirement, or one with which they are unfamil{&tote: all AJC members current
also provide annual returns.)

Right to call yourself a charity: If small entities are exempt registration, they do
not be able to call themselves a charity unlessdthé Law was amended to allg
them to do so by exemption. Such an exemption woesdlt in the public having n
assurance as to whether an entity calling itselaity was, in fact, a charity.

Under the draft Law, small charitable organisatitimst are not registered charitig
can describe themselves as a “community” or “vauyitorganisations.

Knowledge of sector:lt is a key objective of the draft Law to develofxrsowledge
base about the size, scale and scope of chantidsrsey, in order to look at how t
sector can best be supported to flourish, for exantwough potential changes to t
reliefs. If small entities are exempt registratidnywould not be possible to develc
knowledge about how they operate and how they eahlie supported.

Amendments to the draft Law:

Whilst is it not agreed that the draft Law will ptaan onerous burden on sm
entities, the legitimacy of these concerns aregeised. The draft Law has therefc
been amended in order to —

e give the Minister the power to lessening the infation required from sma
entities, on registration or in their annual refufrit is deemed necessary
do so at some point in the future, and

e to make it clear that the Commissioner’'s dutieduide a responsibility tq

e

O <

W

(@)

S,

support the sector and ensure that any burdensgtacit are proportionate.

(b) Determination of whether non-registered charitdle entities meet the
charity test

The draft Law, as released for consultation, sétlmat it was for the Commissioner

to

determine whether or not public benefit was debddeto a degree that justified
registration. This, however, created difficultiew fiinancial services organisations
who need to advise clients establishing charitabiéties that are not registered

charities, as to whether those entities meet thetes test.
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Response

The draft Law was amended. The effect of thesegdmis to allow the charity test o
be applied/determined by others. Where an enti&pjgying to the register however,| it
can still only be entered on the register if then@uossioner is satisfied that the entjty
meets the charity test.

(© Provision of Annual Accounts

During the consultation, issues relating to thevigion of annual accounts were raised
by a variety of respondents. The greater majorifypsrted the position set out in the
draft Law (i.e. annual accounts are not requirad¥epting however that it should be
considered in Phase 2 of the Charities Law projute more information is known
about the scale, size and scope of Jersey chatities

A very small number of respondents did not agrei wiis position and felt that a
requirement for annual accounts, for charities @aveertain income level, should be
introduced in this draft of the Law.

Response

Having reflected on the feedback received, paritylthe concerns expressed by the
voluntary and community sector about the need tdatoo much change in Phase| 1,
it is not considered appropriate to amend the drafi. Accounts are not required fin
the draft Law, but will most likely be introduced Phase 2.

(d) Remuneration of Governors

The consultation highlighted significant divergesicef view on whether the
remuneration of governors, as governors, shoulgdsmitted in law. These varying
views included —

« the voluntary principle for governors is a key defg characteristic of
“charity” and should be protected in law

* legitimate reasons exist for paying governors agstricting such payments in
law, limits the ability of some charities to grovedause they cannot attract
governors with the right expertise

* preventing remuneration in law, except for with thermission of the
Commissioner, would place an unnecessary admitiigrburden on charities
and the Commissioner

e restrictions in law are not necessary, given thastngharities do not and will
not pay their governors but, those who feel theeelegitimate reasons to do
S0, should be trusted to make that decision.

In addition, representatives of the Financial Smwilndustry were very clear that
imposing such restrictions would place Jersey dsadth other offshore jurisdictions
and potentially limit the growth of Jersey’s philaropic wealth management market.

Note: the draft Law does not prevent reimbursingesses, paying governors for
other services or paying staff.

12 This does not preclude funders, including theeStaf Jersey, from putting in place their
own requirements with regard to accounts for theities they fund.
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Response

The draft Law has been amended so that remuneratigovernors, as governors, |is
no longer prohibited. Requirements are howevergadaan charities that make those
payments, this includes —

* Charities on the general and restricted secticdh@fegister: on application fo
the charity register, the charity must declarene@ommissioner that they pay
their governors, plus the amount paid. This allahe Commissioner t
determine whether the “private benefit” to the dyagovernor/s outweigh
the “public benefit” delivered by the charity and,the event it does, for the
Commissioner to refuse registration (they will alseed to declare sugh
payments on an annual basis).

« General register charities only: information abpayments must be put in the
public domain, via the register, in order to enspublic transparency. If th
charity chooses to pay governors, it will needesacknd publically justifiabl
rational for so doing, otherwise people will nondte. This will not apply t
restricted registration charities, which only usevate monies, and can
therefore make private decisions about how thossies@re used.

D. FINANCIAL AND MANPOWER IMPLICATIONS
The draft Charities Law has 2 key financial impfiocas:
1. Potential tax cost offset by potential increasethx revenue

Charities are entitled to recover income tax ondwum donations of more than £50
or made by way of deed of covenant. They may nectmy GST they pay. They are
also exempt from income tax on their incomes, exduffom the requirement to
register for GST and entitled to reduced ratestafnp duty and Land Transaction
Tax.

Of these reliefs, the largest are the repayme@3F and the repayment of income tax
on donations. The Taxes Offieestimates that the increased numbers of bodies
claiming charitable status, and therefore entittetlill tax reliefs, could result in a tax
cost of £500,000 to £600,000 per year, with postrapikes of up to £1 million per
year in the event of large lump sum donations of @sglaims on capital projects.

Industry analysis suggests that 2 charitable tngtselocate to Jersey each year as a
result of the proposed changes to the definitiochalrity and charitable purposes. The
administration services provided to each of thesariable trusts is estimated to
generate approximately £63,000 in additional taeneie per year:

13 Estimates of tax loss are based on the assumpigd200 Island sporting clubs, who
currently are not entitled to charitable tax redjefould potentially be entitled after the Law is
introduced. This figure is, however, subject t@age of other factors, including —

* some sports clubs, particularly elite and elitlabs, may not be deemed to be charities by
the Charity Commissioner

« entities currently in receipt of charitable tax&éd may not be deemed to be charities by
the Commissioner

 registration may see an increase in individual ighaonations, resulting in more charities
claiming back income tax on these increased domsatio

* These estimates were prior to the Financial Sesv8trategic Jurisdiction Review and the
focus on developing and promoting Jersey as aeémtiphilanthropic wealth management.
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Potential cumulative benefits and cost (Em)

Analysis of Based on tax cost of £0.5m | Based on tax cost of £1m
cumulative benefits per annum per annum

and cost (Em) Yearl | Year5 | Year10 | Year1l | Year5 | Year 10
Tax cost (estimate) (0.5) (2.5 (5.0) (1.0) (5.0) 10.0)
Increased tax revenue

from new charitable 01 1.9 6.9 01 1.9 6.9
trust business

(estimate)

Net cost/benefit (0.4) (0.6) 1.9 (09| B2 (3.1)

If the assumptions around the growth in the adrireti®n of charitable trusts are
correct, then —

» cumulative tax gains will outstrip cumulative tass$es afteeight years, if the tax
cost is £500,000 per year

* cumulative tax gains will outstrip cumulative taosses aftefifteen years, if tax
cost is £1 million per year.

(b) Management costs (Phase 1 of the Charities La¥)

The management costs for the Charities Law arewdielow. The costs for 2014 and
2015 will be met from contingency provisions (E3WA for 2014 and £222,000 for
2015°. Management costs for 2016 onwards will need d@arzluded in the next
MFTP planning process.

It is proposed that registration should be frealt@harities and, therefore, no income
is expected.

Revenue Recurring Annual Cost (£'000)

2014| 2015| 2016| 2017| 2018| 2019| 2020
Charities Law
Commissioner + 40 60 60 60 60 60
Staffing 70| 107| 88 88| 108| 108| 108
Register cost 50 50 10 10 10 10 10
Overheads 20 20 65 65 75 65 65
Total 140 217| 213| 213| 243| 243| 243

13 |f Phase 2 of the Charities Law should be progmssome additional capital costs will be
required in 2017 to support development of thestegj plus additional FTE may be required
to support review of accounts and compliance watjutatory standards. This will be scoped
as part of Phase 2.

'® Includes up to £70kpa for the Jersey Voluntary @achmunity Sector Partnership.
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Description of new posts | No. of FTEs

Phase 1 2014| 2015| 2016 | 2017| 2018

Grade 12 officer to support 1 1 1 1 1
the Commissioner

Grade 6: Administration - 1 1 0.5 0.5
officer

(FTE in 2015 and 2016 tp
support initial registratior
period)

Total 1 2 2| 15 15

E. HUMAN RIGHTS

The notes on the human rights aspects of the deaft in Appendix 5 have been
prepared by the Law Officers’ Department and awuited for the information of
States Members. They are not, and should not les tag, legal advice.
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APPENDIX 1 TO REPORT

Draft Charities Law

2nd stage consultation feedback>tates &
report of Jersey

May 2014

1. Introduction

In March 2014 the Chief Minister's Department reked a draft of the Charities
(Jersey) Law for consultation. The draft Law wa®l@ined alongside a supporting
paper which explained the details of that draft Law

This consultation process was the second consuitathdertaken in relation to the
Charities Law. An initial public consultation topkace during July and August 2013,
focusing on the principles of developing a Chagitiaw.

This report summarises the feedback received iporese to the March/April 2014
consultation. This feedback has helped inform drape changes to the proposed law
which will be lodged in June 2014 for debate iry2014.

It is intended that the draft Law to be lodged vigltm Phase 1 of the Charities Law
project. It provides for a new definition of registd charity, a charities registration
scheme and establishes the role of the Charity dssimner. It is envisaged that, in
Phase 2 of the project (2016—-2017), the Law wilabended to allow for —

» the regulation of charities (including productidreanual accounts)
» the development of charity re-organisation schemes
» the potential introduction of a new legal structimesmall charity groups.

Phase 2, which is subject to discussion and agmteroannot be developed in any
meaningful manner until information about the sieale and scope of the charitable
sector in Jersey is gathered via the charitiestegion system introduced in Phase 1.

Note:

This paper refers to the version of the draft Langl the Articles contained within iL
as issued for consultation in March 2014. A copythaf consultation version of the
draft Law, which has now been superseded by antegdsersion, and the updated
version, will be available owww.gov.jefrom 3rd June 2014.

The Article numbers in this paper reflect the dredtsion of the Law and, due to the
changes made, do not, in all places, corresportd twé Article numbers used in the
updated version of the Law.
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2. Consultation process

The draft Charities (Jersey) Law was released dosgltation on 12th March
2014. The consultation period ended on 1st May 20l consultation
process included:

Online: The draft Law, and supporting paper, were maddaiaionline
with an online comments facility.

Consultation meetings: The following consultation meetings were also
undertaken:

Date Attendees’ |Stakeholders groups in attendance

Mon 17 Marclh 23 Sport club/organisations consultation

Wed 2 April 11 Voluntary and Community sector repsibers of the publig

Wed 2 April 11 States members’ briefing

Thu 3 April 37 Finance industry consultation

Thu 3 April 9 Voluntary and Community sector repsinbers of the publig

Fri 4 April 12 Voluntary and Community sector repsimbers of the publid

Mon 7 April 32 Voluntary and Community sector repsmbers of the publig

Tue 8 April 16 Voluntary and Community sector repsimbers of the publig

Thurs 10 Apri 30 Voluntary and Community sector reps/members@fublic

Total 181
» Jersey Finance Working group:On 1st April 2014 a meeting took place
with a Charities Law working group set up by Jer§@&yance Limited
with the specific aim of reviewing and commenting the Law. That
meeting was attended by 10 representatives of than&ial Services
Industry.
3. Feedback received

Feedback was received via the consultation meetitigsugh our online

comments facility and through written correspon@efesther in writing or by

e-mail), as set out below.

A number of respondents stated that they were héppthe content of their

feedback to be made public; but that they did nishvit to be attributed to

them (i.e. they should be anonymous).

« online comments facility: 6 respondents

Number of | Responding in capacity as: Permission to make
respondents comments public?

3 Members of the public Yes, but not
attributable to the
respondent

2 representatives of a voluntary or Yes, but not

community sector organisation attributable to the
respondent

1 Representative of other type of Yes, can be attributed

organisation (Jon Hackwood, ICSA) to the respondent

7 Shown as an approximate due to some people aelyding for part of the meetings
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« other written feedback (e-mail, letter): 21 respamtd.

Name of respondent Can comments public and/or attributable?
1. | Anthony Nolan Trust Attributable
2. | — No
3. | - Yes, but not attributable to the respondent
4. | Harris, Richard Attributable
5. | Howard, Zillah Attributable
6. | — No
7. | Jersey Voluntary and Attributable

Community Sector Partnership
8. | Ogiers Attributable
9. | — Yes, but not attributable to the respondent
10. | Syvret, Richard Attributable
11. | — Yes, but not attributable to the respondent
12.| — Yes, but not attributable to the respondent
13. | Howard Consulting Attributable
14.| - Yes, but not attributable to the respondent
15. | Durrell Attributable
16. | — Yes, but not attributable to the respondent
17.| Association of Jersey Charities Attributable
18. | ICSA (Institute Chartered Attributable

Secretaries and Administrators)
19.| — Yes, but not attributable to the respondent
20.| - No
21. | — Yes, but not attributable to the respondent

Please note, a number of respondents stated #atctimments should not

made public, or that their comments could be madidigpbut not attributed to

them. The table above, therefore, only includesréispondent’s name if they
have given permission for their comments to bébaied to them.
4. Summary of key themes and response

A number of different issues and points for consitien emerged during the

consultation meetings and in the written feedbatiese included overarching

themes, plus detailed responses and commentstiouper Articles within the
draft Law. These are summarised below.

It is important to note that there was a divergesifceiews over many issues,

for example —

* some people expressed concern about the Law patgnplacing too
onerous a burden on small, community-based chgritilst others felt
that the Law did not go far enough in placing regody controls on all
charities, including small charities;

e some raised concerns about the Commissioner pnaviduidance on
matters such as public benefit, stating this shbeldh role for the States
Assembly, whereas others felt it was critical thath guidance should be
a matter for an independent Commissioner and ntitirwihe political
domain;

* some felt that the Law should not impose requirdmen the “private”
charities that fall into theestricted registrationcategory, whereas others
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believe the requirements placedrestricted registratiorcharities are not
sufficient to ensure transparency.

A divergence of views was also encountered in daly August 2013, during
the first public consultation on the draft chastieaw. It is a reflection of the
diversity of organisations participating in the sohation process and
affected by the Law; from financial services comparto small all-volunteer
community groups, to household name charities.

Section 4.1 below summarises the overarching thdahegsemerged, whilst
Section 4.2 sets out issues relating to particAitéicles. The response of the
Chief Minister's Department is also detailed.

Please note: this is not an exhaustive list of yee®mment received. There
were additional comments made by single respondentby a very small
number of respondents, which are not included.

In addition, a number of respondents raised queradser than comments, as
they were seeking clarification about the detailsvigled. These queries are
being responded to on an individual basis.

4.1 Overarching/key themes
Key overarching themes arising from the consuliatias detailed below,
include:

(a) Use of the term “charity managers”;

(b) Impact on small organisations, including allargeer run
organisations;

(©) Clarity about the tax treatment of charitablgtitees that are not
registered charities;

(d) Re-organisation schemes;

(e) Determination of when non-registered charitabigities meet the
charity test;

4) Provision of Annual Accounts;

(9) Remuneration of charity managers;

(h) Issues relating to the appointment of the Cossioner as
Corporation Sole;

0] Powers of the Commissioner to prevent orgaiosatwhich falsely
purport to be charities, from operating in Jersey.

(a) Use of the term “charity managers”:Multiple respondents reported that use
of the term “managers” caused significant confuskmtween paid staff
members and trustees/council members/board mendters,

Response

The draft Law has been amended to use the termetgovs”, as opposed to
“managers”, and the definition of governor has dsen updated to help distingui
between “governors” and staff, whether they are gtaff or unpaid staff.

Note: throughout this document the term “manageas’,opposed to “governorg”
continues to be used as this was the term usdgkidraft version of the Law to whigh
this report relates.

h

[92)
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(b) Impact on small organisations, including all-véunteer run organisations

A number of respondents have raised concerns dbeytotential impact of
the Law on small organisations. These include —

« the administrative burden imposed by the Law padintbeing overly
onerous for the individuals who volunteer their dimio run small
organisations

* the responsibilities imposed by the Law on chanignagers being a
source of concern and potentially resulting in peoghoosing not to
volunteer

* small organisations, that choose not to becomestexgid charities, no
longer being eligible for States or Parish funding.

It has been suggested that organisations undetarcsize should be exempt
from registration.

Response

The Chief Minister’'s Department is acutely awarehaf value of the work undertaken
by small community-based organisations and does imotany way, wish tg
disproportionately increase the administrative bordn these organisations. We
would not want to deter people from volunteeringrom providing valuable services
in our community.

It is noted that, under the English Charities Lavganisations under a certain size are
exempt from registration (albeit under the Scott@arities Law all organisations,
regardless of size, must register), and considerdtas been given to following the
English model. This option has been rejected, hewdwor the following reasons —

1. Tax reliefs: Registered charities will be ertitlto charitable tax reliefs. If small
charities were not required to register, they caudtl access tax relief unlesg a
dual system was established which allowed unregidtecharities to apply
separately to the Comptroller of Taxes.

The disadvantages of a dual system include —

e it creates confusion amongst the sector as to wpiockesses apply to
which organisations; making it hard for small orgations to navigate
through the requirements

» the public are not provided with the assurance #ratappropriately
qualified Charity Commissioner, as opposed to tbhen@troller of Taxes
has verified charitable status

« itis inefficient in terms of the public administi@n costs

» the Comptroller of Taxes is not set up to provideport and advice tp
small organisations, whereas the Charity Commissionll be able to
provide support.
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2. Non-Profit Organisations’ registration: at thement, small organisations are
required to register under the Non-Profit Orgamiset Law (NPO)and apply
separately to the Comptroller of Taxes for chal#dabax reliefs. Charities
Registration will require only one registration pegs, not two, thus reducing
administration.

3. Burden to provide information: The informatioaquired on application to the
Charity Register will be very similar to the infoation that small organisations
are currently providing on application to the NRggister and for membership pf
the Association of Jersey Charities (AJC).

Baseline financial information will be required rielation to annual income ar
expenditure, including source of income. This infation is very similar to thg
provided on NPO registration, to the AJC and to tnfimsders when submitting ja
funding application. For many small organisationis will not, therefore, be an
onerous requirement, or one with which they areumilfar.

o

The draft Law does require charities to provideaammual return with baseline
financial information, but once again this inforioat is not onerous, and mast
small organisations will have easy and ready adme#s(Note: all AJC members
currently also provide annual returns.)

4. Right to call yourself a charity: Charity regaton will provide organisations
with the right to call themselves a charity. If $haaganisations are exempt from
registration, they will either not be able to dilémselves a charity, or the draft
Law would need to have been amended to allow tH®mexemption, to cal
themselves a charity. Such an exemption would, keweresult in the publi¢
having no assurance as to whether an organisdtarcalled itself a charity was,
in fact, a charity.

Under the Law, small charitable organisations #ratnot registered charities cpn
describe themselves as a “community” or “voluntasyganisation.

5. Knowledge of sector: It is a key objective ot t€harities Law to develop |a
knowledge base about the size, scale and scopkeadties in Jersey. This is i
order to look at how those organisations can bessupported to flourish, fg
example through potential changes to tax reliefd application processes fo
States funding. If small organisations were exeregistration, it would not be
possible to develop any knowledge about how thegraip and hence, how they
can best be supported.

= 35

6. Support: The Charity Commissioner will providgpport and guidance to small
organisations on how to register and how to corap#&tnual returns. This will
include working with both the Association of Jers€harities and the Jersey
Voluntary and Community Sector Partnership to hefsure the provision of
training and other support.

7. Amendments to the draft Law: Articles 11 andhh®e been amended to giventhe
Minister the power to make an Order lessening tiferination required fro
small organisation, on registration or in their Aah Return, if it is deemef
necessary or desirable to do so at some pointifutire.
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(© Clarity about the tax treatment for charitable entities that are not
registered charities

A number of financial services respondents havéedtahat they require
clarity about the tax treatment of charitable égitthat are not registered

charities.

Response

It is recognised that further clarity is required the treatment of charitable trusts t
choose not to register with the Jersey Charitiem@izsion because they have
connection with the Island, other than being adstémed from here.

The treatment of these trusts should be no diffefremn that of other trusts whos
beneficiaries are all outside the Island, i.e.rtir@iome should be outside the scope
Jersey tax except to the extent that it derivemfiand and buildings on the Island.

This issue falls outside the remit of the draft @fes Law. The Tax Policy Unit an
Comptroller of Taxes will therefore liaise with émésted parties to consider amend
the wording of the concessional tax treatment agdby the Comptroller of Taxes a
known as Concessions M1 and M2, to better refleist position. This should be i
place by the end of 2014, well before the coming force of the draft Charities Law

(d) Re-organisation scheme

hat

12)
of

ing
nd

A number of individuals attending the consultatioeetings stated that there
was a real need for the Charity Commissioner t@lide to approve charity
re-organisation schemes (i.e. allowing charitiest tare prevented by their
governing documents from changing their charitadfigctives, or prevented
from winding up and donating their property to dmstappropriate body, to
do so without having to seek Court approval).

Response

It is recognised that, as per the Scottish Charitesw, it would be desirable to provig
the Commissioner with powers to approval charitpmganisations schemes. This w
be considered in Phase 2 of the Charities'Eaw

e
ill

(e) Determination of whether non-registered charitale entities meet the

charity test

As drafted, Article 5 of the Charities Law set adifat it was for the

Commissioner to determine whether or not publicefiienvas delivered to a
degree that justified registration. This, howew@eated a potential problem
for financial services organisations that neede@ble to advice clients, who
wish to establish charitable entities that are regfistered charities, as to

18 As set out in both consultation processes, itdhaays been envisaged that the Charities
Law will be developed in 2 distinct phases. Phasghich relates to the current draft of the
Law, will allow for a new definition of charity arthe establishment of a Charity Register
and Charity Commissioner. Phase 2, to be scopedth# Register has been established and
more detailed information is known about the sizé scope of the charitable sector in Jersey
will include regulation of charities and re-orgaatien of charities.
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whether those structures meet the charities téss. donundrum also related
to Article 6(1)(p), which set out that it was ftwet Commissioner to determine
whether a purpose can be regarded as analogotisetocharitable purposes

Response

Amendments have been made to Articles 5 and 6 taove references to the
Commissioner’s opinion. Under Article 11, howewble Commissioner may still onl
register an entity if the Commissioner is satistiegt the entity meets the charity tes

"<

(f)

Provision of Annual Accounts

During the consultation, the issue of the provisainannual accounts was
raised by a variety of respondents. The greateotnitgjwere concerned that in
Phase 1 of the Law, a requirement would be impasedharities to produce
annual accounts. The Law does not however makereiisirement; it only

requires a charity to provide baseline financiétimation on application and
its annual return. This position was widely suppdras it provides —

e an opportunity to gather baseline information, nagistration, about the
scale, scope and size of charities in Jersey. Wilsenable informed
decisions to be made in Phase 2 with regard toumticy standards and
requirements, plus exemptions to such standards

e charities that do not currently produce accouritee tto adjust to the
registration and annual reporting process, aheadthef possible
introduction of regulatory and accounting standards

This does not preclude funders, including the Stafelersey, from putting in
place their own requirements with regard to accedat the charities they
fund.

A very small number of respondents did not agreh thiis position however,
and felt that a requirement for annual accounts cfarities over a certain
income level, should be introduced in Phase 1 eidw.

Response

Having reflected on the feedback received, paditylthe concerns expressed by the
voluntary and community sector about the need tdatoo much change in Phase| 1,

it has been decided that the draft Law should moaimended. Accounts will not be
required in Phase 1 of the Law, but could potelgtlz introduced in Phase 2.

(9) Remuneration of Charity Managers
Issues relating to the remuneration of charity manma were raised on
numerous occasions during the consultation meetarg$ in the written
responses. These included —
e queries as to whether payment of legitimate expenses allowed under
the Law
« whether charity managers could be remunerated dorices provided,
other than as charity managers
» confusion as to whether the proposed restrictiefeged to paid members
of staff
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» significant divergence of views as to whether reemation should or
should not be permitted in law. Various respondézitshat —

o the voluntary principle for charity managers is ay kdefining
characteristic of charities and should be protecidaw

o there are legitimate circumstances in which a thatiould be able to
pay its managers. Indeed, some respondents stagdelieved any
restrictions would limit their ability to grow, akey would not be able
to attract charity managers with the right expertis

o the Law should recognise that remuneration wasrea & which a
charity should be able to make its own decisiond, that preventing
remuneration in law, except for by exemption, wdacipg an
unnecessary administrative burden on charities

o0 the inclusion of restrictions in the Law is not assary, given that
most charities do not and will not pay, but thodsovieel there are
legitimate reasons for it do so, should be trugtagiake that decision.

In addition, representatives of the Financial Sswilndustry were very clear
that imposing such restrictions would place Jeegaydds with other offshore
jurisdictions and potentially limit the growth ofrdey’s philanthropic wealth
management market.

It is important to recognise that this debate $® ahging in both Scotland and
England, with both sides of the argument find faweith different groups of
people.

Response

Reimbursement of expenses and payment for otheicesr The Law does not in any
way prevent reimbursement of legitimate expensegpayment for other serviceg.
Charity managers would, however, as part of theired need to ensure the legitimacy
and appropriateness of such payments.

The Commissioner will bring out guidance to helmiangers with regard to this.

Remuneration of staff: The draft Law does not pn¢echarity from paying staff. The
charity would however need to be clear about tlfiergince between staff members
and charity managers (it is usually the case thphid staff member will have ja
contract of employment).

Remuneration of charity manager as charity managers

Having reflected on the feedback received, the hasvbeen amended so that there|are
no restrictions placed on the ability of charitiegpay managers, but requirements jare
placed on those that do. Those requirements inetude

* Charities on the general and restricted secticdh@fegister: on application 1
the charity register, the charity will have to deel to the Commissioner th
they pay their managers, plus the amount paid. dllosvs the Commissions
to determine whether the “private benefit” to theudty manager/s outweigh
the “public benefit” delivered by the charity and,the event it does, allow
for the Commissioner to refuse registration (théyalso need to declare suc
payments on an annual basis).

TG

S0 n =

* General register charities only: information abpayments will be put in th
public domain, via the register, in order to ensoublic transparency. If th
Charity chooses to pay managers, it will need ara@d publically justifiable
rational for so doing, otherwise people will notndte. This will not apply tq

(M

o
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Consideration was given to allowing payment onlyhwihe prior approval of th
Commissioner. Experience in England, however, sstggethat the Charit
Commissioner will be inundated with requests thesmating an administrative burde
for both the charities and the Commissioner.

The following amendments have therefore been nmatieetLaw —

restricted registration charities, which only usevate monies, and can
therefore make private decisions about how thossies@re used.

4]

D=

Article 19 has been deleted, removing restrictiglase on remuneration.

Article 13 has been amended to enable the Ministéring forward an Order
setting out what information that must be providedth regard to
remuneration in the Annual Return and in a statémkfuture intentions.

Article 8 has been amended to state what informats set out in the Order
under Article 13, should be entered onto the CiearRegister.

Article 11 has been amended so that the relevéomation must be provided
when applying to register, if the Minister has madeOrder.

(h)

Issue relating to the appointment of the Commisoner as Corporation
Sole

Corporation sole: In the first round of consultatigummer 2013) a number
of respondents raised concerns about there besiggee Commissioner, as
opposed to a Commission, with a number of Commigsg The concern
being that there was potentially too much investmeh power and
responsibility in one individual. The reasons fhistdecision — as set out
below — were discussed in some depth at the catisut meetings. As a
result, this issue was not raised as being of afgtantial concern in the
second round of consultation.

Appointment timetable: Questions were also raideoutthe timeframe for
appointing the Commissioner, as it is deemed dasithat they are appointed
and in post, in order to issue guidance, prioh®dll other parts of the Law
coming into force.

Experience: A few respondents also commented tiet believed that the
Commissioner should have previous experience aflagigg charities and
should, therefore, be a UK appointment, until aggiCommissioner could be
trained up.

Response
Corporation sole: Consideration was given to thpoagment of a number g@

=

Commissioners, who would form a Commission, as epgoto a single
Commissioner. It was decided however to progresh wi Commissioner on the
grounds that —

Appointment timetable: It is intended that the Cassioner will be appointed i

the costs of a Commission would be much greaten ttieose of g
Commissioner, and potentially disproportionatehte size of the charitable
sector in Jersey

a Tribunal would be set up to provide review, bjeast 4 people, of th
decisions of the Commissioner when they were cafiedquestion.

[¢%)

-]

advance of the registration scheme coming intoefofdis is allowed for under the
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Law, which will be brought into force in stages.
Experience: It is not envisaged that a UK appoimtinie required. The individua

appointed can legitimately have acquired knowledgd experience of regulatofy

roles within another sector; plus it is felt thabkvledge of Jersey, and our voluntary

and community sector, would be highly desirable.

0] Powers of the Commissioner to prevent organisains falsely purporting
to be charities, from operating in Jersey

Questions have been raised about whether the Caiomes has sufficient
power to prevent organisations, which purport tacharities, from operating

in Jersey when they are not charities.

Response

a charity, when operating in Jersey. Such regtristiare limited however if, fq
example, an entity from outside Jersey was toidige promotional information if
Jersey (either in printed form or electronically).

should be given the powers to make public statesrgetting out, in the public aren
concerns about specific organisations.

4.2 Issues relating to specific Articles

Article 1: Respondents reported that use of term “managerasech significant
confusion.

Response
The Law has been amended to use the term “govérrsrspposed to “managers”.

Article 2 has also been amended to provide mom#\cl@ person is not a manager|i

they only exercise control on behalf of others dpstiaff and others act on behalf
managers). These paragraphs also make referencégetoeral” control and
management, which is in accordance with the dédimst of charity trustees in th

Scottish and English Charities Laws. “General” colnand management is not “day

to day” control and management and thus pointh#sity managers and away fro
paid staff.

The Law places restrictions on entities that artecharities, from calling themselves

=)

=

In Phase 2 of the Law, consideration will be gieento whether the Commissioner

Article 1: In the draft Law the definition of “regulated fingal services business”
included a business for which a person must bestegd. Queries were raised
however about other examples of exemptions fronistregion (e.g. a private trust

company can operate as a trustee pursuant to ampére from registration).

Response

The definition in the Law has been subject to midleanges. Those changes do I
however, resolve the issue of financial servicesimsses that operate pursuant tg
exemption under the Laws detailed in the definitibhis will be addressed as part

not,
an
of

the Regulations to be developed under Article 11.
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Article 2(1)(a): Queries were raised with regard to the definittdran “entity” as
including people who are trustees of a trust.

Response:

It is not felt that including individuals who areustees of a trust as entities
problematic.

S

Article 2(3): This Article was queried because it states thatygking in (a) to (h) in
paragraph 1, is a Jersey entity (including trusts @mpanies listed in paragraph (1))
but does not require everything in (a) to (h) imggaaph (1) to be an entity which is
established in Jersey — therefore making it a yaerstty.

Response

No change is required because the definitionsea®w in Article 1, relate back to
Jersey entities.

Article 2(8): Queries were raised about whether this Article khinclude criminal
offences.

Response

Article 2 has been amended to include other rekelavs and criminal offences. The
Article relating to “reportable matters” has alseh updated to make it a requirement
for a charity manager to report all these matters.

Article 4: Concern was raised by a number of respondents dt@diilure to include
in the Commissioner’s duties an explicit resporigybio support registered charities
in Jersey.

Response
The responsibilities have now been included.

Article 4(1): Some concern has been raised about how the Coromessivould be
held to account.

Response

Article 4 has been amended so that the Commissiaiiebe required, in law, tg
produce an annual report to be laid before the=Stat

Part 8 of the Law will also include a requirementtbe Tribunal to produce an annyal
report to be laid before the States.

In addition, it is proposed that the Commissiondr work with the Association of
Jersey Charities and the Jersey Voluntary and Carityn8ector to set up a Charities
Reference Group with whom to discuss, on a regbiasis, the work of the
Commissioner.
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Article 4(1)(e): Queries were raised about whether the powers pedvidthis Article

were sufficient in relation to Commissioner asaigtbthers to fulfil their functions

under other Laws (e.g. investigation under frawg) la

Response
Article 4 has been amended to clarify that it sggplio all relevant Laws, where t

e

function under that Law is to be discharged intretato charities.

Article 4(1): Queries have been raised about whether the Conumés&s duties

should include approval @ gratiapayments.
The Law requires charities to apply their propéntyaccordance with their charitab

le

purpose and public benefit statements. There nayebher, be some circumstances in
which a charity wishes to make a payment that faliside these statements (known

as arex gratiapayment). For example —

A person leaves money in their will, to be dividetween their grandchild
and a charity. Another grandchild is born, and & the intention of that
person to update their will but they pass away teethis change is made. The
charity may therefore feel a moral obligation tokaan ex-gratia payment to

the 2nd grandchild. This payment falls outside tiearity’s registered
statements, which the charity is required, by lBwphold.

Response

Consideration has been given to including poweragproveex gratia payments in
Phase 1 of the Law. It has been decided, howevat should be deferred to Phas
on the grounds that —

» this situation is unlikely to occur on many occasiocand
» the development of such powers requires very cbhcefisideration in relatiof

to existing Laws that deal with inheritance ancbasged matters.

Article 5(1): Concern has been raised about —

» determination of whether a non-registered chasetaitity meets the charity

test
« inclusion of the words “in the case of the applitan

Response
Determination of whether an entity meets the chaest: see Section 4.1(e) above

Inclusion of “in the case of the applicant”: Thaw has not been amended bec
it is considered that it is clear that referencébésng made to an “applicant”
opposed to any other charitable entity.
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Article 5(2): Feedback has suggested that there is a lack efstadding about States
members being able to act as “managers” in theim oapacity, but not as a States
member (exempt for by exemption).

Response

The Law clearly states that restrictions only el States members acting in their
capacity as a States members, which does not m¢ham acting as an individual n
their own right.

Article 5(4) and (5): Questions have been raised about whether thesStet@pposed

to the Commissioner, should issue the guidanceomihis determined whether an
entity meets the charity test (in particular inat@n to public benefits). There has
been concern that the guidance, if issued by tharlesioner, is more likely to be
subject to challenge, than if issued by the States.

This concern is based, in part, on the premise tt@tCommissioner will not be
appointed prior to the Law coming into force, ahdrefore the guidance will not be in
place prior to the Law coming into force.

Response

Article 5 has been amended. Whilst it is still tB®emmissioner who issues the
guidance, there is now a requirement for —

« the Commissioner to consult the Minister about ¢batent of the guidanc
prior to publication

< the Minister to lay the guidance before the Statea Report.
The Law also requires others to have consideratidhat guidance.

Different Articles will be brought into effect atftérent times. This will allow for the
Commissioner to be appointed and for the guidarwebe published prior t
registration — thus allowing all organisations timeeconsider the guidance prior to
progressing with an application for registration.

[97]

(=}

Article 6(1): A number of respondents suggested that changesgdshe made to the
charitable purposes listed in Article 6 of the Law,include, for example: mental
health; non-physical sporting/games activities .(elgss); handicrafts; alleviation of
the States’ burden; homelessness; and conservation.

Response

Most of the suggested requirements were implicathe purposes listed, or would fall
into Article 6(1)(p) and be considered analogough® purposes listed. The listed
purposes have not, therefore, been changed.

In order to provide future flexibility however, Acte 6 has been amended to allow the
States, by Regulations, to make additions to tbedf charitable purposes. These
powers will not include removal or deletion of atisting charitable purpose, as such
powers would create uncertainty amongst charities #te community, and could
potentially result in valid causes being “deliststthply because they are perceived as
being of minority interest or concern.
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Article 6(1)(p): Concerns were raised about how charitable bodfes, are not
charities, determine whether their purposes magebsonably regarded as analogous
to the other purposes, if that determination radieshe Commissioner’s opinion.

Response

The Article has been amended to refer to purpos@sgbreasonably regarded @as
analogous, instead of regarded as analogous “bgah@missioner”.

Article 7(3)(a): Queries have been raised about whether it is tigitta person must
not “presume” any particular charitable purposd¢ofor public benefit. It has been
suggested that the implication is, therefore, thet acceptable to presume any other
matter, but not this matter.

Response

The Law has not been amended. The Law should makear that there should be no
presumption that any charitable purpose is for ipuidnefit. It is not agreed that the
provision will cause undue problems with regardtiter matters.

Article 7(3)(b): The Law precludes appeals set to benefit an indaligherson, or a
group of individual people, from being charitieshi§ has generated some queries
about the ability of charities to provide benafindividual people.

Response

Whilst the Law precludes appeals that only provjévate benefit from being
registered charities, it does not preclude regstecharities from benefittin
individuals as part of process of seeking to delitheir charitable purposes. For
example, charities can, and do, run schemes sutdpassorship” schemes for named
individuals. The charity must, however, be cleat tuch schemes are part of the way
in which they met their charitable objectives, amdist also be clear that the
overarching purpose of the charity is not be betledit named individual.

The Commissioner will provide guidance.

Q

In addition, it has been asked whether, in ordendip prevent fraud and abuse, the
Charity Commissioner should have the power to itfigate and prohibit such appeals.

Response

Whilst these powers currently fall outside the regd Charity Law, it is recognised
that there are potential benefits to be derivethftbe Charity Commissioner having
such powers.

This will be considered in Phase 2 of the Law, tagquires careful consideration
around other existing Laws (for example those dgalith fraud).
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Article 8(3)(b) Concern has been raised about the requirementoderthe names
of all charity managers on application to the rEgisas some entities have a
complicated sub-group structures.

Response

Many charities have sub-group structures. Sub-graopariably have a reporting
line to another board or group, and therefore teenbers of those sub-groups are hot
necessarily “charity managers”, unless they are @tsthe main board.

If the charity was to be structured in such a wayoahave a number of sub-groups,
and all those sub-groups were of equal authority wb reporting lines to a maijn
board or group, then all the members of the subgggavould most likely be charity
managers. This would, however, be a very unusuatsire for a charity.

Article 8(3)(e) and (f): It has been suggested that in Article 8 there shouly be
reference to the production of registered chamgtaplirpose and public benefits
statements, and that approval of such statementiseb€ommissioner should instead
form part of Article 11.

Response

Article 8 relates to information that the Commis&o must enter onto the register] It
is right that these statements, which will continoebe valid after deregistratio
should be entered on the register. Article 11 odals with applications to the
register, as opposed to all aspects of the infoomaontained on that register.

The Law has therefore not been amended.

-

Article 9: Whilst there is support for the concept of restictregistration — which
protects the privacy of charities funded solelyhwitivate monies whilst still allowing
them access to charitable tax reliefs — concernldess raised about whether the
restricted part of the register is —

« Financial Action Task Force (FATE)compliant; and

* whether there is sufficient information about thetwrities in the public
domain for the public to know how effective theg.ar

Response

The restricted part of the register does not prtemey difficulties in relation to FATKF
compliance. Full and complete information (to thene requirements as the open part
of the register) will still be obtained and held thyg Commissioner, and will be made

available to competent authorities and law enfoergnofficials where appropriate |n
the global fight against money laundering, tax sraand corruption.

Whilst information about individual restricted retgation charities will not be put into
the public domain, Article 4 has been amended ¢tude placing a responsibility gn
the Commissioner to provide an annual report tdStages. This report, which will be
publically available, will include headline inforti@n about the numbers of restricted
registration charities and about any issues ordgerelating to this category 0
charities.

=

9 FATF is an international body that sets standardspromotes measures to combat money
laundering, terrorist financing and other relatecats.
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Article 11(1) Concern has been raised that this Article implie®matity must know it
IS an “entity” before it applies, and that any suefuirement would potentially deter
smaller charities who are not clear as to theiallstatus.

Response

There was no requirement on an entity to know, wigntainty, its status prior t
application. The Law has however been amendediamihing so, this point has bes
clarified.

D
30

Article 11(2): Questions have been raised about the meaningcafiés out, or
intends to carry out relevant activity in or fromithin Jersey, both in regard to
Article 11 and Article 23(3), which defines excapfereign charities.

Response

Article 11 has been amended. A non-Jersey entity ampply for registration if that
charity carries out substantial activity in Jersdly.is for the Commissioner tp
determine if the activity is substantial enoughverrant registration (and hence accgss
use of the term “charity” and receive charitablereliefs).

The Commissioner will provide guidance related tbatvconstitutes substantial
activity.
Under Article 23(3), which has also been amendechaity which is not registered
can call itself a charity in Jersey, providingstregistered and managed in the UK or a
jurisdiction recognised by the Minister. It caniawever access charitable tax reliefs
in Jersey.

Article 11(4): This Article provides the States with the power iong forward
Regulations to amend the information required agisteation. Given the concerns
about the impact on small organisations, this Agtghould be amended to make clear
that these amendments could potentially lessemtbamation requirements on small
organisations if it is deemed necessary or desral some point in the future
(seeSection 4.1(b) above).

Response

The Article has been amended so that the Minisiarmake an Order lessening the
requirements on smaller entities.

Article 11(7)(a): Queries have been raised about regulated finaseigices business
and whether this definition does, or does not, udel “corporate trustee”, and
therefore the family relationships of these trustee

Response

Question of definition will be dealt with in the &dations to be brought forward
under Article 11.
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Article 11(7): It has been questioned as to whether it is fair praportionate to
prevent family-linked members from setting up amdning a charity in Jersey.

Response

Article 11(7) does not prevent family-linked membdrom setting up and running
charities in Jersey. It provides the States withdhility to bring forward Regulations,
if deemed relevant, that prescribe circumstancewtiith family-only charities are
acceptable. If these Regulations should be brotayitard, it is not envisaged that
they would apply to restricted registration chasti only the general registratipn
charities that solicit public donations. It is alsmt envisaged that any sugch
Regulations would prevent family members from agtas managers of the same
charity, but would prescribe circumstances wherditashal non-family members
should also form part of the charity managemerdrder to ensure transparency and
good governance.

|2

Article 12: It has been suggested that Article 12 should dela provision similar to
Article 14 of the Non-Profit Organisations Law rétnug the Commission, on request,
to inform a person if an organisation name spetifig the person appears in the
restricted section of the charity register. Thisuldanclude providing contact details.
The aim would be to help applicants identify whette proposed charity name was
already in use.

Response

Consideration has been given to this suggestianit Iminot proposed that the Law|is
amended, as this would impact on the confidentiallyhe charities on the restricted
part of the register. The Commissioner will instead request, check the restricted
register and advise applicants individually as toether the proposed name was
already in use by a restricted registration charity

Article 12(5): It has been suggested that the Law should allowitesato register and
operate under an operating name/s as well asfthieiegistered name.

Response

The Law already permits this as a charity can diremdd an alternative registered
name, which in practice allows for the additiomadre than one alternative names.

Article 12(7) Concern has been raised about charities only kablegto use registered
names. It is queried as to whether this is readerr example: if a charity called
“The Jersey Cat and Dog Care Charity” will refertself as “Cat and Dog Care”, and
not have registered this as an alternative nameldabfall foul of the Law?)

Response

The Law has been amended so that a charity caitsusgistered name/s or a related
name, providing that related name is not undesrabl
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Article 12(1)(a): This Article precludes a charity using a name thabo similar to
the name of another charity, but queries have lbaised about what happens in the
event that it is too similar to another non-chdulgaorganisation.

Response

This is already covered under 12(1), but minor aingnts have been made for
clarification. On a practical level the Commissioméll check the business names
register.

Article 13(2): This Article prevents a charity from changing itarposes to non-
charitable purposes. It has been questioned whethisr should apply after
deregistration.

Response

It is intended that the charity should only havarithble purposes whilst it is on the
register. After deregistration the entity, whichnis longer a charity, can change |its
purposes if its governing documents allow, BUT aeynaining property must
continue to be applied in accordance with the pubéinefit and charitable purpose
statements that were in place at the point of detragion Eee alsoArticle 17(6)
below).

Article 13(2): This Article sets out that the Commissioner mayrapp changes to a
charity’s charitable purpose@ueries have, however, been raised about what happe
in relation to afidéicommisestablished under thE862 Loj whose constitution has
been approved by the Court.

Response

The Law has been amended to clarify that if antyergialready governed by the Court
under thel862 Loj then the Court retains its powers, and changeasatde approved
by the Commissioner alone.

Article 13(8): This Article provides the Minister with the powets prescribe by
Order the information required on the Annual ret@oncern has been raised about
the potential impact of the Annual return requiremen small organisations
(seeSection 4.1(b) above).

Response

Article 13 has been amended to allow for the Maristo potentially lessen the
information requirements on small organisationst ghould be deemed necessary or
desirable at some point in the future.

Article 14(5)(a): Concern has been raised that this Article doesnadte reference to
customary law.

Response:

The Article relating to savings and transitionadt\ypsions preserves the Court’'s power
under customary law. This Article has been amendeshsure that is clear.
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Article 17(6): An entity must continue, after deregistration, e Lts property in
accordance with charitable purpose and publicsiatés. It has been questioned as to
whether this should apply to restricted registratibarities or just general registration
charities.

Response

Restricted registration charities do not solicitwdary donations. They use private
funds to deliver their charitable purposes and ipubknefit. As such, there is an
argument that on deregistration they should be t@bépply their property as they sge
fit. The counter-argument is that, whilst they anethe register they are entitled to tax
reliefs provided on the basis that they are clemjtiand that the public should,
therefore, have certainty that the reliefs providamhtinue to support charitable
purposes and public benefit.

The Law does, however, have the flexibility to anoasodate these changes. A charity
must simply apply to the Commissioner, immediatedjore deregistration, to change
its charitable purposes. The Commissioner can gpproval, providing the
Commissioner is satisfied that the remaining prigpevill be used for charitable
purposes after deregistration. Any new property, tanvever, be used for any other
purpose.

Article 18(2): Concerns have been raised about additional dutésyhbplaced on
charity managers over and above trusts, foundatioms companies laws and the
potential to create uncertainty about which lawrtps” other laws.

Response

Article 18 has been amended so that 18(2) onlyte®lto managers of incorporated
associations. Duties of managers of other typesemtfty (e.g.trusts, etc.) are
established in their relevant governing Law.

Article 18(3): Concerns have been raised with regard to 18(8pgtthat the duties
set out in 18(2) apply except where they imposeaaenonerous duty then other
governing Laws. The concern is how is it known wahis the more onerous duty as
there is no case law to test.

Response

Given changes to Article 18(2) above, it is not sidared that this will cause |a
problem.

Article 18(4)(d): Concerns have been raised about whether it iteoous for this
Article to state that a manager has engaged inaméscct if they fail to take action in
a situation where they “ought to have become awhraisconduct”, as opposed just
when they were aware of misconduct.

Response

Consideration has been given to this matter. Theclarhas not been amend
however, because, on balance, it is considered tigit a manager “ought to” he
aware of misconduct in some circumstances. This dag however mean that|a
manager has themselves committed misconduct, yfuleze not aware of the actions

1%
o

Page - 44 S%ates%
P.108/2014 of Jersey



of another manager, where it is not reasonablé¢hiam to have been aware of thgse
actions.

This requirement reflects that placed on truste@smthe Trusts Law.

Article 22(9) and (10): Concern has been raised about whether the pdtdatia
imprisonment is too steep a penalty

Response
The Law has not been amended because the penatiyyéensidered too steep.

Article 23(2)(i): It has been suggested the exemptions for exceptethh charities
should apply to OECD countries, where there is ichaegistration scheme in that
jurisdiction, as opposed to UK and others by Order.

Response

Consideration will be given to this as part of t@eder to be developed under
Article 23.

Article 23(3)(b): It has been questioned whether the condition gtdkiat an excepted

foreign charity cannot carry out relevant/substntactivities in Jersey is

proportionate, as it potentially creates the situnatwhereby a UK charity which

carries out relevant activity must apply to be ba Jersey register, if it wants to call
itself a charity in JerseyséeArticle 11(2) above).

Response

Article 23 has been amended so that a charity wiBiclot registered in Jersey can gall
itself a charity in Jersey, even if it does carny substantial activity in Jersey,
providing it is registered and managed in the UKagurisdiction recognised by the
Minister. It cannot, however, access charitabler¢diefs in Jersey.

Article 25(4): Concern has been raised that potential imprisohngetoo steep a
penalty.

Response
The Law has been amended, and reference to imprearhas been removed.

Article 28: Concern has been raised about the meaning of eime texternally
organised religious charities”. In addition, comcéras been raised about supporting
churches in Jersey to navigate the Law in relatmrtheir different and various
structures.

Response
Article 28 has been amended to help clarify its mvegs.

It is recognised that different churches have qurgue structures. Support will e
provided to help ensure that churches can navihateequirements of registration, |in
the same way as has occurred in England and Sdotlan
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Article 30: Queries have been raised about which organisatindsindividuals this
Article applies to.

Response

This Article applies to anyone who receives infatiora under_this Law, but nat
people who more generally receive or hold inforomatbout a charity or charities.

This will most usually include the staff and offits that form part of th
Commissioner’s or Tribunal’s support staff, pluafsand officials in any supervisory
organisation to whom information is released.

D

Article 32: It has been suggested that temmissioner should have the right to
disclose information to any supervisory body, ttowalthat body to discharge its
duties.

Response
These powers can already be provided for in Reigakimade under Article 32.

Article 33—37: Questions have been raised about how the TribunthCammissioner
are to be held to account.

Response

The draft Law has been amended to include a regeme for the Tribunal to
produce an annual report to be laid before theeStgeeArticle 4.1 above).

Article 34(5): Concern has been raised about what happens ifdapgarty makes a
complaint to the Commissioner about a charity,thatCommissioner refuses to take
action.

Response

Consideration has been given to this issue. Them very real concern, howevg
about allowing complaints on these grounds, asoiilc result in vexatious an
unsubstantiated Third Party complaints. If a THidrty was dissatisfied with th
Commissioner’s decision not to take action agansharity, that Third Party can rai
the matter with H.M. Attorney General. The Artitlas therefore not been amended.

o Q=

2
D

Article 38(1)(a): It has been suggested that the word “secretatildibe deleted, as
it is unusual for a secretary to have equal respiitg

Response

The reference to “secretary” has not been deldtésl.included in similar provision
in other Jersey Laws. Prosecutors and the Courldmake account of degrees [of
responsibility.

192}
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Article 42(1)(b): Queries have been raised by financial servicagseptatives as to —

« the possibility of modifying the requirement thaidts and foundations who
wish to avail of the exemption from income tax undeticle 115(ac) of the
Income Tax Law, should only apply their income taking donations to
registered Jersey charities. This would be in otdeallow monies to be
applied to charities outside Jersey and/or to alloeome to be used for
charitable purposes more generally;

* whether the proposed changes to Articles 115 (adt)a@d) of the Income Tax
Law should be extended to include corporations el &s foundations and
trusts;

« whether entities wishing to benefit from the gratbéred exemption from
income tax only under Article 115(ad) of the Incomax Law should be
excluded from ever having solicited donations, givihat Regulations
defining precisely what is meant by “soliciting @ions” have yet to be
developed,;

« whether the proposed cut-off date of 1st Januafyb20 Article 115(ad) was
potentially too early, given the inherent risk aflaly that accompanies the
introduction of any new major piece of legislation;

« whether Article 87A(3) and Article 87B(4) of theisting Income Tax Law
needed changing to reflect changes to Article Ifith@ Income Tax Law, as
set out in Article 42 of the draft Charities Lam particular, whether the
changes would affect the position of UK and Gueynsharities which
currently benefit from many Jersey tax reliefs.

Response

Requirement to make donations: Consideration wasngto amending the Law to
allow monies to be used for any charitable purpaseppposed to just for donations.
This was considered too broad however, as it wpoléntially allow bodies to avall

themselves of the exemption, where it is not inéehthey can do so. However, the
Law has been amended to allow charitable trustsfanddations availing of th
exemption from income tax under Article 115(ac)tleé Income Tax Law to make
donations to Jersey-registered charities or to prdeforeign charities (i.e. charities
established in countries which are considered e lam equivalent level of regulation
and oversight of the charitable sector as Jersey).

Extension to include corporations: Specific pramisis made for certain types pf
charitable trusts and foundations to continue tailathemselves of the exemption
from income tax, but no other tax relief. The pestons have deliberately been tightly
framed, in order to prevent other bodies from awgithemselves of the exemptign,
limited though it is. It is therefore not consideér@ppropriate to include corporations
within the scope of these provisions.

Soliciting of donations: The draft Law has been adeel so that it only prohibits the
soliciting of donations from the date on which tleéevant Article in the Charitie
Law comes into force.
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Date: This has been amended. The relevant daterighe date on which the relevgnt
Article in the Charities Law comes into force. Adate notice will be provided.

The treatment of UK and Guernsey charities: Theretur arrangements will b
maintained for the time being, although this wal teviewed, in due course, alongs
other charitable tax reliefs.

Changes to Article 87B(4) of the Income Tax Law:tidle 87B provides for
repayment of income tax on lump sum donations tsejecharities only. It i
considered appropriate that this position shouldtinae and so no amendment
proposed.

o D
@

is

Article 44: Concern has been raised about how the Charities CBes be applied
under the Trusts and Foundations Law.

Response

This Article has been amended to include direaresfce to powers to bring forward
amendments to the Trust and Foundations Law. (Nttis: does not preclud
amendments being made to other Laws.)

D

Article 45: Some concern has been raised about the need f@othenissioner to be
in place, in order to develop and issue guidanger o the Law coming into force.

Response
This is already allowed, as mentioned above.

Schedule 1, paragraph 3(2)(c):
Concern has been raised about the use of the tagntél illness”.

Response

The terms “mental and physical” iliness has beemoreed. The Article now simply
makes reference to “illness”.

Schedule 2, paragraph 1(1)

Concern has been expressed about the Tribunal héatrieast 4 members” as this
provides no upper limit, and there is some condeahif there are too many members
we might not build appropriate expertise. On theeothand, concern has also been
expressed about not having sufficient members &urena suitable “many eyed
process”.

Response

The Article has been amended to say at least 4 mesmbut not more than
8 members.
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Schedule 2, paragraph 4(3):

Concern has been expressed about restricted egmintrcharities having appeals
heard in private as opposed to in public. The isaseexpressed is: “restricted
registration charities will demand to have app@afgrivate citing confidentially of the
private settlor. This means the public will have apportunity to scrutinise the
decision of the Commissioner and/or the Tribunalalose whilst their decision may
be public, the reasons for the decision will not”.

Response

This Article provides for the States to deal wiliistin Regulations. These concerns
will be considered at the point at which these Reggans are developed.
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1.

APPENDIX 2 TO REPORT

EFFECTS OF THE DRAFT LAW ON DIFFERENT TYPES OF ENTI TY

General

It is proposed that the draft Law applies to boticorporated and
unincorporated entities (full details in Articlea® the draft Law). Any entity
may apply to be a registered charity if they hawerdten constitution and
they are either a Jersey entity or carry out sultisieactivity in Jersey.

As set out in Appendix 4, the draft Law will brifigrward changes to the
availability of charitable tax reliefs, which maffext some entities currently
in receipt of those reliefs.

The impact on some of the key groups of charitaiéties is explained
below.

UK and foreign charities

A foreign charity can apply to become a Jerseysteged charity if it carries
out substantial activity in Jersey and it has agypal address in Jersey.

A foreign charity, which is not registered in Jgrsgan call itself a charity if it

is classed as an “excepted foreign charity”. To dpe “excepted foreign

charity” it must be established under the lawshef UK, or in a jurisdiction

recognised by the Minister, and entitled to callt a charity under the laws
applicable in that jurisdiction.

A foreign charity which is not an “excepted foreigimarity” cannot call itself
a charity whilst operating in Jersey.

A foreign charity, which is not registered in Jgrseannot receive any form of
charitable tax reliefs, unless it falls within tl&irrent Income Tax Law
arrangements for UK and Guernsey charities. It nsisaged that these
arrangements will be maintained for the time beialghough this will be
reviewed, in due course, alongside the other @tdeattax reliefs.

Appeals for named individuals or groups of indiiduals

Under the draft Law, fund-raising appeals for nanmeliividuals, or groups of
named individuals, will not be able to become reged charities.

Appeals that only benefit a specific person, oremyviimited number of
people, do not provide sufficient public benefitw@rrant being a charity.
They provide “private” benefit to the named indivad/s.

For example, an appeal that is set up to help suppparticular person, or a
particular group of people, who have been injurediroad accident, only
benefits them. A charity that supports people gahewho are injured in road
accidents, benefits the section of the public wieoimjured in road accidents,
thereby providing public benefit.

There is concern that fund-raising appeals can fgen do abuse, with the
monies raised being used for different purposesyeler, other Laws,
including those relating to fraud, are in placeléal with such eventualities.
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4. Charity Shops

Charity shops will need to register as charitiedarsey. This includes charity
shops run and managed by UK charities.

5. Cultural NPOs

The draft Law brings forward changes to the Incofag Law. Once these
changes come into effect, the non-profit cultungamisations that currently
receive charitable tax reliefs will no longer autdioally continue to do so.
They will need to apply to be registered charities.

6. Dons and charitable funds

Dons and Charitable Funds are set up in a myriadiftdrent ways. Some
have trustees and others do not. In addition, d#pgnon the form of

investments (guilts, cash, etc.) and the placenedstment (Jersey, UK, etc.)
some may be liable to tax on their income.

It is for the governors of the Don or charitableduo consider whether they
should or should not apply to be a registered ghaA key factor for
consideration will be whether they solicit publiondtions. Advice will be
given by the Commissioner.

7. Parent Teacher Associations (PTAS)

If PTAs wish to receive charitable tax reliefs, refer to themselves as a
charity, they will need to register. This will regpithem to demonstrate that
they pass the charity test.

8. Schools

States schools will not be charities and will net dble to register to be a
charity because they fall under the control of aister.

Non-States schools will not be charities unlesy thee on the register. In
order to be a registered charity, they will needlémonstrate that they pass
the charity test.

9. Social enterprises

Social enterprises are businesses that trade $ocial and/or environmental
purpose. They bring in most or all of their incotheough selling goods or
services, and have clear rules about using thasféspto further a clearly set
out social mission.

Social enterprises are very often not charitiethoalgh where the social
enterprise believes it is, it can apply to the Cassioner.
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APPENDIX 3 TO REPORT

PUBLIC BENEFIT EXAMPLES

Public benefit comes in many different forms. Ihdee —

tangible (e.g. relief of sickness) or intangibleg(eppreciation of historical
buildings)

direct (e.g. to the individual who receives care)ndlirect (e.g. to the general
public beyond the immediate beneficiaries throuigh, example, improved
social solidarity).

It can also benefit, or potentially benefit all theblic, or a particular section of the
public. Some charities, for example —

indirectly benefit the whole of the general publeeg. a charity that funds
research into bowel cancer; everyone has the paténtget bowel cancer or
know someone who does)

directly benefit a section of the public (e.g. pdiwg advice and support to
those with bowel cancer)

directly benefit a limited or specific section dfet public (e.g. contribution
towards costs for low-income families with childrender 5 years who fly to
Southampton for bowel cancer treatment). In thisecahe “public” is
restricted to low income families with children @mdb needing treatment in
Southampton but all or most of the restricted grbag the potential to benefit
(as opposed to the benefit only being availableatmed individuals, in which
case the public benefit test would not be met).

The Commissioner will need to take this complexityo consideration when
assessing public benefit. In addition, for illustra purposes pending development of
guidance, the Commissioner will need to considemge of other factors which could
include —

Public benefit v public disbenefit, for example:

A charity that lobbies for wind-energy propose®tid wind-farms in Jersey.
The benefit to the wider public is wind-energy; this-benefit to residents in
the vicinity is that the value of their propertimay decline.

A charity promotes the right of women to chooséate one year’s maternity
leave. This is a benefit for all women who may wishtake one year’s
maternity leave. A charity campaigns for a polityaege demanding that all
women must take one year’'s maternity leave. Thia @is-benefit to those
who do not want to.

In both these cases the Commissioner would weiglthapbenefits and the
dis-benefits.
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« Restrictive conditions, for example:
A charity can have members and charge a membefieshiffor example: girl
guides pay a £40 annual subscription. £40 is natrarasonable amount of
money and anyone who can pay can join).
A golf club, which wishes to apply for charitablgatsis, charges members
£8,000 a year. This amount is comparable with rfaaritable golf clubs and
therefore would not be deemed as reasonable.

A tennis club only charges £1,000 a year — whichreasonable amount — but
membership is restricted to those who are nominaye8 existing members.
This would be unduly restrictive.
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APPENDIX 4 TO REPORT

TAX POSITION OF CHARITIES FOLLOWING CHARITIES LAW C OMING
INTO FORCE AND TRANSITIONAL ARRANGEMENTS FOR ENTITI ES
CURRENTLY IN RECEIPT OF CHARITABLE TAX RELIEFS

A. Charitable tax reliefs

As set out in Article 41, the draft Law includesaolges to some tax Laws and
Regulations. Once those provisions come into effésgise changes, taken together,
will mean that some entities previously entitlecct@ritable tax reliefs may no longer
be entitled to the reliefs, whilst other entitiegyrbe entitled to some, but not all,
charitable tax reliefS. Entitlement will largely be dependent on whethatities do,

or do not, become registered charities.

The basic rules are —

Exemption from income tax will be availabléte

(2) registered charities (an entity must apply ¢oabregistered charity regardless
of whether or not it was previously eligible forachable tax relief).

2) charitable trusts and foundations that areegistered charities but which —

* only have charitable purposes (as defined in theriGés Law) and,;
« do not solicit voluntary donations and;

* notify the Comptroller of Taxes that they intend ke use of the
exemption before any income is received.

insofar as their income is applied to the makingdohations to registered
Jersey charities or excepted foreign charities.

3) charitable trusts and foundations that do albtifito (1) or (2) above, but were
previously eligible for exemption from income taxder the Income Tax
Law, if that trust or foundation was establishedobe Article 41 of the
Charities Law comes into effect, for any of thddwling purposes —

» the advancement of education

* the relief of poverty

« the furtherance of religion

e apurpose beneficial to the whole community, or

« the service of any church or chapel or any buildiisgd solely for the
purpose of divine worship.

And providing they do not solicit voluntary donatgonce Article 41 comes
into effect, and that their income is used forpheposes detailed above.

? The availability of charitable tax reliefs will tsibject to a review by Treasury and
Resources.

L In addition to these entities, the States, Pasisinel ecclesiastical bodies will continue to be
exempt from income tax.
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Relief from GST, stamp duty and Land Transactior diad repayment of income tax
on donations made under both the lump sum donatiwh the deed of covenant
schemes will only be available to registered cleri(i.e. an entity must apply to be a
registered charity regardless of whether or natais previously eligible for charitable

tax reliefs).

B. Transitional arrangements

The proposed transitional arrangements below, warehsubject to confirmation and
consultation, apply to entities that are curreimlyeceipt of charitable tax reliefs by
virtue of meeting the definition of a charity undgrticle 115(a) of the Income Tax
Law —

Arrangements for charities entities currently in receipt of charitable tax
exemptions

In order to receive all charitable tax reliefs, drave the right to call itself a charity,
an entity must apply to be put on the charity regis

The proposed process, subject to consultation is —

Entities must apply to be on the register withia Registration PeriodIf an entity
has not appliedithin the Registration Periodregardless of the reason why it has not
applied —

* entitlement to charitable tax reliefs will stop

e it can no longer call itself as charity, or use tinen charity or charitable when
soliciting donation%.

There will then be a period, known as Pest-Registration Perigdduring which the
Commissioner will determine the application. Duritige Post-Registration Period
entities, which have made an application, can oaetito receive the charitable tax
reliefs they were already entitled to (see notewebn anti-avoidance) and present
themselves as a charity.

The Commissioner will work to determine applicasoturing theRegistrationand
Post-Registration Periodf —

« the Commissioner puts an entity on the registewilit continue to receive
charitable tax reliefs

* the Commissioner has not determined whether t@pugntity on the register
by the end of th&ost-Registration Periqdt will lose its charitable tax reliefs
and the right to present itself as a charity fromn énd of thé?ost-Registration
Period.

If the Commissioner determines that an entity sthowlt be put on the register it may
either —

« appeal to the Charity Tribunal to review the dexisdf the Commissioner OR

e re-apply to the Commissioner, but only if it is paeed to make the changes
necessary to pass the charity test (this will dgualvolve changes to the
constitution and/or charitable purposes and/oripudanefit).

2 An entity can continue to call itself a charitydchable through thRegistration Periodut
only if was so doing, on the day before the Law eamto force.
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Appealing to the Tribunal —

» If the appeal is determined in favour of the entigfore the end of thost-
Registration Periogentitlement to charitable tax reliefs will contenu

e If the appeal is determined in favour of the entifyer the end ofost-
Registration Periodand hence charitable tax reliefs have alreadypst, the
entitlement will be re-instated from a date spedcifiby the Tribunal.

Re-applying after making changes to pass the ghast:

» If the new application is determined in the favoiithe entity before the end
of the Post-Registration Perigdit will be placed on the register and
entitlement to tax relief will continue.

« If the new application is determined outside tast-Registration Perigd
entittement to tax relief will recommence from tliate on which the
Commissioner enters the entity on the registethmientity will not be able to
claim any backdated tax relief for the intervenpegiod.

Subject to consultation, it is envisaged that Registration Periodwill be 3 months
and thePost-Registration Periodill be 21 months, i.e. 24 months in total.

Note: Anti-avoidance

It is proposed that th&egistrationandPost-Registration Periodwill provide a long
lead-in time for entities already in receipt of ctable tax reliefs. This is considered
desirable in order to give existing charities tlestbpossible chance to ensure they
comply with the Charities Law in good time.

However, we recognise that this long lead-in tinoelld also potentially allow for
abuse of these tax reliefs, and in particular & @ST system, by entities which
currently receive charitable tax reliefs but whinhy not be found to be charities py
the Commissioner (if indeed there should be any surtities). Therefore, before the
draft Charities Law comes into force, consideratiolh be given as to what measurges
should be taken to guard against potential abuse.

Arrangements for new entities claiming charitable ax relief
Registered charities

If an entity is newly formed and the Commissionetedmines it is a registered
charity, the start date for charitable tax reliefdl be the date on which the
Commissioner determines the application and pldéleesentity on the register, as
opposed to the date on which the application wadema

Entities that are not registered

If the entity is a newly-formed charitable trustfoundation that falls under part A(2)
above, it will be entitled to exemption from incortex, insofar as its income is
applied to donations to Jersey-registered charitiesxcepted foreign charities, but to
no other charitable tax reliefs.

These entities do not need to apply to the Comonissj but will need to notify the
Comptroller of Taxes that they are eligible forstlxemption and intend for it to
apply to them. This must be done before any incismeceived.
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Arrangements for deregistered charities

Optional deregistration

If a charity chooses to deregister, it will losditlement to charitable tax reliefs from
the date specified by the Commissioner on the dgratjon notice. This will usually
be the date on which the Commissioner removesttastg from the register.

A deregistered charity can claim backdated chdattdx reliefs that it was entitled to
prior to the date on the deregistration notice.

Deregistration for failing to meet the charity test or because the charity no
longer exists

If the Commissioner deregisters a charity because longer meets the charity test,
or because it no longer exists, tBwp Datefor charitable tax relief will be the date
specified by the Commissioner on the deregistrattice. This could be either —

« the date on which the Commissioner removes theatgtieom the register; or

e an earlier date, if the Commissioner’s investigatimds that the charity stopped
being a charity at an earlier date.

A charity will only be entitled to claim charitabtax reliefs up to thé&top Datelt
will be liable to repay any charitable tax reliefs tiedéite to the period after tigiop
Date

Deregistered for misconduct

If the Commissioner deregisters a charity becadsmisconduct, theéStop Datefor
charitable tax reliefs will be determined as pdrth@ misconduct investigation either
by the Commissioner or the Royal Court.

The charity will only be entitled to claim charitaltax reliefs up to th&top Date It
will be liable to repay any charitable tax relibat relates to the period after tGtop
Date

Guernsey and UK charities

Currently most charitable tax reliefs are availaiolaJK and Guernsey charities. The
position of these charities will be reviewed alddgsother charitable tax reliefs. It is
intended that, in due course, that charitable &lefs will only be available to
charities that are registered in Jersey.
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APPENDIX 5 TO REPORT

HUMAN RIGHTS NOTE ON THE DRAFT CHARITIES (JERSEY) L AW 201-

These Notes have been prepared in respect of thie Oharities (Jersey) Law 201-
(the “draft Law ") by the Law Officers’ Department. They summartse principal
human rights issues arising from the contents efdfaft Law and explain why, in the
Law Officers’ opinion, the draft Law is compatibhéth the European Convention on
Human Rights (ECHR").

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

The draft Law will introduce a system of registoatifor charities. The main elements
of the draft Law are the establishment of a registecharities, the definition of
charitable purposes and a charity test, and panssgiving wide-ranging powers to
the Royal Court to ensure that registered charigesain charitable. The draft Law
also establishes a Charity Commissioner (tB®rfimissionef’), to administer the
charity test and maintain the register, and a @haribunal (the Tribunal ") to hear
appeals from decisions of the Commissioner.

Article 6 ECHR — The right to a fair trial
Appeals to the Tribunal and the Royal Court — Bart

Article 6(1) ECHR is engaged by Part 8 of the dtaiftv, which provides for a right of
appeal to the Tribunal for those aggrieved by aisimt of the Commissioner
(Articles 33 and 34), and for an appeal from theigien of the Tribunal to the Royal
Court (Article 35).

Article 6(1) ECHR requires that those who face tedmination of their Civil rights
and obligations must be entitled to afair and public hearing ... by an independent
and impartial tribunal. The guarantees afforded by Article 6 ECHR wilily be
relevant to the extent that an act or a decisiodeterminative of acivil right’ or
‘obligation.

The draft Law engages civil rights in the contektAsticle 6(1) ECHR primarily
through Part 4, which concerns the registratioremtities as Jersey charities by the
Commissioner. Part 4 provides the Commissioner &itbower to administer the
charity test (Article 4(1)(a)) and to determine liggdions for registration as a charity
(Article 11). The draft Law also provides the Comsimoner with enforcement powers
associated with this role, such as making requsteds notices on registered charities
(Articles 27 and 28) and enables the Commissiomendake applications to the Court
for a disqualification order against a person anlihsis of that person being unfit to
be concerned in the management of a registeredycbarticles 19(9)(b) and 20(4)).

The Commissioner’s determination of applicationsrémistration and the exercise of
enforcement powers will amount to a determinatibhcevil rights and obligation's
The obvious impact of a refusal of registratiorthiat entities will be prevented from
referring to themselves as “charities”, which mavdn an adverse effect on their
operations. The right to engage in a business a@dvia right for the purposes of
Article 6(1) ECHR and, while engaging in charitablerk may not be akin to carrying
on financial services business for example, iikisly that the nature of the right to
engage in charitable work would be recognised‘asva right’. As a result, the power
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for the Commissioner to determine applicationsrémistration as a charity will attract
Article 6 ECHR protection.

Article 6 ECHR requires that the determination wilaights must be so determined
by an independent and impartial triburialAppeals against a determination made by
the Commissioner may be appealed before the Tribaoahe immediate question to
be considered here is whether that Tribunal geslifas beingindependent and
impartial' for Article 6 ECHR purposes.

In order to meet the requirements of Article 6 ECHR ‘tribunal must have
jurisdiction to examine all questions of fact aawIrelevant to the dispute before it
and its decisions must be legally binding. Arti8#1) of the draft Law provides that
the Tribunal may hear cases concerning the mdatml or factual aspects of a
decision of the Commissioner. Article 34(2)(b) gaesto provide that the Tribunal
may consider the evidence put to the Commissionexcoept further evidence and
then, on determining the appeal, Article 34(3)(a&)vjes that the Tribunal may,
amongst other things, substitute its decision liat bf the Commissioner. Together,
these aspects enable the Tribunal to consider Eppea wide range of grounds, hear
additional evidence if necessary and, ultimatalyirripose its own decision in place of
the Commissioner’s. Such features are sufficienttie purposes of classifying the
Tribunal as atfibunal for Article 6 ECHR purposes.

A tribunal must be independent of the executivehefparties, and of the legislature.
The independence of a tribunal is assessed witrdeg the manner of appointment
of a tribunal's members, their term of office, thgistence of guarantees against
outside pressures, and the question of whethebdkg presents an appearance of
independence.

Appointment of tribunal members by the executivepermissible, provided the
appointees are free from influence or pressure wdagrying out their adjudicatory
role. To establish a lack of independence in themarnof appointment, it is necessary
to show that the practice of appointment as a whuads unsatisfactory, or the
appointment of a particular adjudicator gave rs@ trisk of undue influence. In the
case of the Tribunal, it must be expected that neembppointed to the Tribunal will
be free from outside influence. Indeed, the requoénat on the Minister to consult the
Appointments Commission in the appointment procesls contribute towards the
integrity of that process.

A tribunal with members having no specified ternoéffce and who can be removed
at the whim of the executive will not meet the riegments of independence. It is
necessary to have a sufficiently long term of @ffand, if the members of a tribunal
are appointed for fixed terms, this is seen asaagiee of independence. In the case
of the Tribunal, whose members may be appointediaio 6 years, the possibility of
fixed-term appointments of such duration will sgtighis particular element of the
independence test. It has been held that a rdiathert term of office (3 years) was
acceptable where the appointees to an adminisraribunal were unpaid. In the case
of the Tribunal, whose members’ appointments maydmorary, a shorter term of
office, if that happened to be the case, would k#l sufficient for Article 6 ECHR
purposes.

While the termination of Tribunal members’ appoietits will be determined by the
Minister, that determination must be in accordaméth specified grounds which
relate to absence, bankruptcy, incapacity andd#trte discharge the functions of a
member of the Tribunal. In this way, the discretminthe Minister is tempered by
statutory criteria. An appearance of independemzkimpartiality is also important
for Article 6 ECHR purposes. The test in this cahtes whether the public is
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‘reasonably entitleédio entertain doubts as to the independence oritigiity of the
tribunal. It can only be assumed at this juncthied the Tribunal will in practice attain
this public perception once in operation.

To conclude at this stage, the features of theufidb noted above would make that
Tribunal suitable to fulfil the role of théndependent and impartial triburiaequired

by Article 6 ECHR, with a sufficient scope of rewidor the proper determination of
civil rights engaged by the draft Law. Based ort ttmnclusion, the higher appeal role
played by the Royal Court pursuant to Article 3%hef draft Law is of less importance
for Article 6 ECHR purposes, because the necedsarytrial guarantees will have
been provided at the Tribunal stage. That said, Rogal Court’'s role is still
significant, as it provides a further fair trial ayantee, i.e. where a decision of the
Tribunal is unreasonable having regard to all fheumstances of the case, the Royal
Court may, ultimately, substitute the Court’s dexisfor that of the Tribunal and, if
necessary, the Commissioner. The appeal provisionsthe draft Law are
comprehensive in nature, and sufficient from ancheté ECHR perspective.

Finally here, it is worth mentioning that Articl&@)(a) provides the Minister with a
power to prescribe time limits within which appetdgshe Tribunal or Court are to be
brought. Limits on the period within which a comiplacan be brought are, in

principle, compatible with Article 6 ECHR, as loag any limitation period pursues a
legitimate aim and meets the test of proportiopalithe rationale for time limits in the

current context is to ensure that complaints ane@diuced within a reasonable time
and to protect against long periods of uncertaimtyat practice is a common one in
legislative terms, and any proportionate limitatpmriod implemented by the Minister
would be considered compatible with Article 6 ECpifihciples.

Schedules 1 and 2 — Judicial review of Ministeggidions concerning appointments/
termination

Protections afforded by Article 6 ECHR may apply decisions concerning the
appointment and termination of appointment of them@issioner (Schedule 1,
paragraphs 1 and 3) and of members of the Trib{8diedule 2, paragraphs 1 and 2).
The draft Law does not provide for an express medrappealing a decision of the
Minister in this regard, so it appears that theyonéans of challenging such decisions
would be by way of judicial review. In this contexte availability of judicial review
as a means of challenging a decision is sufficientensure compliance with
Article 6 ECHR. Such decisions are, on balancepgnly characterised as matters of
administrative discretion (as opposed to adjudryatiecisions) and the application of
judicial review ensures the determination of arfgvant civil rights is achieved in a
manner compatible with Article 6(1) ECHR.

Article 1 of the First Protocol of the ECHR (“A1P1") — Right to Property

A1P1 is relevant to Articles 14 and 17 of the dtaftv, which provide the Court with
the power to make orders restricting the propefrthe charity and ensuring its proper
application in accordance with the charity’s registl charitable purposes and
registered public benefit statement. That powetieppoth in the case of a registered
charity (Article 14) and a deregistered charity t{¢le 17), where specific grounds
exist: for example, misconduct in the administnatdd the charity.

The property of a charity in this context will be'@ossessidonfor the purposes of
Al1P1. In terms of the categorisation of interfeeerencapsulated by Al1P1, the
statutory powers bestowed on the Court to makersrds to the application of the
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property, or the placing of restrictions on sucloperty, will likely amount to a
‘control of usé

For a measure constituting a control of use touséfied, it must be in accordance
with law and for the general interestThe measure must also be proportionate to the
aim pursued.

In the context of A1P1, a general interest has eemd in measures taken for

legality purposes, such that compliance by anentith certain laws has been held to
constitute a legitimate general interest objectaed in measures taken for moral
reasons. In the context of the administration efritles, there should be no doubt that
there is a strong moral interest in ensuring thatgroperty of a charity is applied in

accordance with its stated purposes, particulasgrgthe reliance of that the public

place on such purposes in making donations. Moredbere is a more general

interest in ensuring that entities, whether chilétaor not, comply with legal and

administrative requirements. Accordingly, the posverf the Court in the case of

Articles 14 and 17 are required in order to engbet where misconduct prevents a
charity from complying with its registered chari@lpurposes or public benefit

statement, there are measures to ensure the prapeypplied in a manner consistent
with those purposes and statement. In any eveshoitild be appreciated that, where
property rights are concerned, states have a cenaditt margin of appreciation in

determining the existence of a general public cone&d in implementing measures
designed to meet it. So, in bestowing such powerghe Court, albeit that their

exercise would constitute an interference with prop the States would be afforded a
substantial degree of deference here.

A further strand of justification for acontrol of usé under A1P1 is the need for
measures to be ira¢cordance with the lawThis requires the law to be sufficiently
precise and foreseeable, and it is fair to concthdethe draft Law would satisfy this
requirement.

Proportionality requires a fair balance to be dtrbetween the means employed in
furtherance of the general interest identified, #relprotection of fundamental rights.
The requisite balance will not be struck if thegoer concerned has had to bear an
individual and excessive burden. In the presentexanproviding the Court with the
supervisory powers featuring in Articles 14 andi&7ntirely proportionate to the
general interest of maintaining confidence in tharitable sector and ensuring that
charities are properly administered. Even if thau€s powers were challenged, it
would be difficult to maintain that any aspect o€k powers is ‘excessive’ or without
due cause. In conclusion, the powers in Articlesaid 17 are considered compatible
with A1P1.
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Explanatory Note

This Law introduces a system of registration forardies. Registration is not
compulsory, but entities that do not register wik be able to refer to themselves as
“charities” and may not be able to obtain exemifnom taxation (subject in both
cases to exceptions, and to transitional provisior®e made by Regulations under the
Law). Some elements of the scheme are similardseetlin the Charities and Trustee
Investment (Scotland) Act 2005. The main elemehtheLaw are as follows.

(@) The Law sets up the register of charities. fdugster will have a general
section, a restricted section and a historic sectertain elements of the
register will not be public.

(b) It defines charitable purposes and sets owratements of a charity test,
including public benefit. It requires the Ministier make an Order setting
conditions for a charity to be entered in the ret®td section. At least one
of the conditions must apply to charities that dosolicit donations from
the general public.

(c) It establishes a Charity Commissioner to adsbémithe test and maintain
the register (and a tribunal to hear appeals ag#iesCommissioner’s
decisions).

(d) It imposes obligations on registered chariteesd their governors,
including obligations to maintain the registeredritable purposes and
public benefit. It gives the Commissioner powerlidsue required steps
notices and deregister charities, and it gives Royal Court wide-
ranging powers to ensure registered charities retaritable (these are
not intended to limit the powers of the Attorneyn@eal and the court
under customary law in relation to charities).

(e) It imposes restrictions on the use of the tefolgrity” and “Jersey
charity” by entities that are not registered (orcapted as foreign
charities). It also allows the States by Regulaitmrestrict the use of the
term “charitable” by other entities in connectioithwsoliciting donations
from the public.

(f) It amends Article 115 of the Income Tax (Je)sépw 1961 (which
affects other taxes that refer back to that Arjicko that income tax
exemption for charities primarily depends on regigin. However, it
also allows exemption from income tax (but not frother taxes) for
unregistered charitable entities that apply theaoime to the making of
donations to registered charities. It preserves es@remptions and
allows for transitional provision to be made fohets.

Article 1 provides definitions of terms used, or referencestiere they are defined in
later Articles. The definitions include “register"general section” and “restricted
section”; “registered charity”, “registered chabia purposes” and “registered public
benefit statement”; “solicit” and “donation”; “pubh”; and “regulated financial
services business”.

Article 2 defines the underlying concepts of “entity”, “Jgrsentity”, “constitution”,

“constitutional Law”, “purpose”, “governor’” and “mionduct”. Each definition
specifies how those concepts work with the varidifferent types of entity that can
be a charityArticle 11 sets out which entities are eligible to apply &orbgistered as
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charities, but “charity” as such is not definedfas concept is only used in relation to
a registered charity (arieart 6 restricts use of the term “charity” by other aas).

A trust and an unincorporated association do ne¢ fegal personality, so the trustees
or members together are taken as forming the eritiigre is overlap between trusts
and other categories of entity.

(@) If a company (or other body corporate) is oheseveral trustees of a
trust, then the trust will be the entity that igistered. The trust consists
for these purposes of the company and all the @thstees, who are also
the governors.

(b) If a company holds all its property on trustaasole trustee, then the
company and the trust are the same entity for tragiiesn purposes, and
the company’s directors are the governors (buthglity to register may
be restricted by Regulations undeticle 11(7)(a).

(c) If acompany is not a trustee, but has beensetith charitable purposes
in its constitution, then the company itself is #wmtity for registration
purposes, and its directors are the governors.

The definition “purpose” includes (where the entiyof a type that does not have to
include specific objects in its constitution) anyrpose to which the entity may
lawfully apply its property under its constitutiofihat also includes any purposes to
which the entity’'s property can be lawfully applieh its winding up or other
termination (but does not cover the applicatiorthaf property under a court order).
References to charitable purposes are therefobe tead in this broad sense (see in
particularArticles 13(2)—(3)and18(1)(a)on the powers of registered charities and the
duties of their governors).

The definition “governor” applies, in the appropeiacases, to a trustee,
fidéicommissaire, a council member of a foundation,a company director. The
Commissioner may publish a model constitution farinoorporated bodies or

associations that wish to have a management coeemidis well as a broader
membership. If the model constitution is used, thembers of the management
committee are the governors. In any other casegtivernors are whoever has the
general control and management of the administrabd the entity under its

constitution, provided they have that control andnagement in their own right,

rather than merely on behalf of other governors.f&oexample, an employed chief
executive will not be treated as a governor, armdwith a person brought onto a sub-
committee of the committee governors, if that personot made a member of the
main committee, and the sub-committee only actsedralf of the main committee.

Article 3 establishes the Jersey Charity Commissioner aspmredion sole, and gives
effect to Schedule 1 which makes further provigierto the Commissioner.

Article 4 sets out the Commissioner’s general functionsdmhiaistering the charity
test, operating the register, seeking to enforeerdistrictions on use of “charity” and
other terms, supervising duties of charity govesnguublishing guidance on the
charity test and other aspects of the Law, asgistiher persons with functions in
relation to charities, and monitoring compliancahwihe Law. The Commissioner
may also provide information, advise the Ministarpyoposals for further regulation,
and assist overseas bodies. The Commissioner nwd, reasonably practicable
extent, seek to perform his or her functions inay that promotes public confidence
in charities, is compatible with encouragement béritable giving and voluntary
work, and supports the development of (and onlyoses proportionate burdens on)
registered charities.
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Part 3 provides a new charity test, for determining wieetin entity can register.

Article 5 sets out the charity test, under which all theppses of the entity must be
charitable (or purely ancillary or incidental te tharitable purposes). The entity must
also provide public benefit (in Jersey or elsewhtre reasonable degree. A Minister
or member of the Assembly (or overseas equivaleatinot be a governor in that
capacity, unless an Order provides otherwise. Tlenr@issioner must publish
guidance on the charity test, and the Commissiandrothers must have regard to the
guidance in performing their functions. The Comiiser must consult appropriate
persons (including the Minister) before issuingaonending the guidance, and must
provide a copy of the issued or amended guidandeetdlinister who must then lay it
before the States.

Article 6 sets out the charitable purposes, in broader ane mpecific terms than
under the current law (closely following sectio)7@nd (3) of the Charities and
Trustee Investment (Scotland) Act 2005); for examphaking express provision for
culture, sport, environmental protection, animalifare and philosophical beliefs.
Advancing a political party or promoting a candadbr election to any office
(in Jersey or elsewhere) cannot be a charitablggser The list of charitable purposes
applies for the purposes of this Law, [Article 41 amends references to charitable
purposes in tax legislation amirticle 43 enables the States to make Regulations
amending references to charitable purposes in athactments (see below). The
States may make Regulations to add charitable pagydut may not amend or limit
the effect of existing charitable purposes.

Article 7 provides more detail on public benefit. No patticiucharitable purpose is
presumed to be for the public benefit. Comparisostrbe made between benefits and
disbenefits, in relation to the members of thetgreénd to the public. Fees and other
conditions must not be unduly restrictive. Benigfggtonly a particular individual, or a
group of identified individuals, cannot be treates public benefit. The
Commissioner’s guidance must cover the assessrhpobbc benefit.

Part 4 provides for the charity register.

Article 8requires the Commissioner to establish and mairke register. The register
will be composed of 3 sections — general, restlietied historic. A set of details must
be entered on the register for entities in the gdrend restricted sections (although
entries on the register are normally accessiblineopublic, there will not be public
access to some of the entries about an entityighiatthe restricted section, or where
there is a safety risk — séeticles 9and 10). The registered details will include the
entity’s name, registered number and constitutidomh, the names of governors, the
addresses (other than private dwelling houses) eviaetivities are undertaken in
Jersey (with the principal address as the entiygstered office, the main premises
for activities or a governor's address), and thee d# registration. In addition the
entity must provide statements, to be approvedhbyGommissioner, setting out the
entity’s charitable purposes and the public bertefibe provided by the entity (the
entity is then held to those statements during aitér registration — see
Articles 13(2)—(4) 14(1)(b) and17(6)—(9). Other registered details include whether
the charity is an organized religious charity, &mitted to have a States member or
Minister as a governor in that capacity, has dsnmbst recent annual return, has been
served with a required steps notice, or has chaitg@dme. The Minister can provide
by Order for other information to be registeredthié Minister makes an Order under
Article 13(9)(c) and the charity is required to include detailp@yments to governors
in its annual returns, or to provide the Commissiowith a statement of its future
intentions as to such payments, then that Order prayide for the details or
statement to be entered on the register.
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The historic section will contain details of demggred charities, comprising the
former registered number, the name (but not if fmlgnin the restricted section),
reasons for deregistration, and dates of regietratind deregistration. The Minister is
given power to add further details by Order. Then@uassioner must also retain for
10 years copies of documents that were not themseain the register, including the
constitution, annual returns, and notices (withoagr for the Minister to add others
by Order).

Article 9 provides for the restricted section of the registdre result of entry in the
restricted section is that only limited elementstlod register are accessible to the
public in respect of that charity — its registerednber (but not its name, which will
however appear on the registration certificate ddswnder Article 11(9), its
constitutional form, its statement of registerechrithble purposes, its registered
public benefit statement, whether it has sent tstmecent annual return (but not the
contents of the return or any information as tonpamgts to governors), whether it has
been served with a required steps notice, sumne@yons for entry in the restricted
section, and any other elements that might be pbestby the Minister by Order. An
entity that wishes to be in the restricted sectimust apply in the form published by
the Commissioner, with evidence to his or her &att®on in support, and must
indicate whether in the event of refusal it wishede in the general section or to
withdraw its registration application (or apply fderegistration). The Minister must
make an Order setting conditions that must be mepply for entry in the restricted
section. There must be a condition as to as tairgfig from soliciting donations from
the general public or from any prescribed desaiptf persons. The Order must
specify what constitutes soliciting a donation (lmatn allow the Commissioner
discretion in deciding that issue), and must pibsecwhat constitutes the general
public or what other description of persons areeced. The Order may additionally
prescribe alternative conditions, related to th&s® of funds or otherwise. The Order
must also prescribe grounds on which the Commissionay accept or refuse a
request.

Article 10provides for public inspection, through a websitel without charge, of the
public parts of the register (and by other meanschvmay be subject to a charge, if
the Minister so provides by Order). For a charity the general section, or a
deregistered entity in the historic section, altthud registered elements are normally
public. If the charity is in the restricted sectiamly the registered elements described
above (in the note odrticle 9 are public. However, the Commissioner can also
designate particular matters in relation to a ¢harregister entry as not being public,
if otherwise the safety or security of any perspmperty or premises would be
significantly put at risk.

Article 11 provides for applications to register. An entitglyo needs to apply to
register if it wishes to obtain the advantagesegfistration (primarily the ability to
refer to itself as a charity, and certain tax adeges). The Commissioner can publish
application forms, which can be different for difat types of applicant. The
applicant must provide information and evidencet@sts eligibility to register,
including its constitution, draft statement of m#gred charitable purposes and
registered public benefit statement, and certaiarftial information (the States may
by Regulations prescribe other evidence to be gem)i The entity’'s constitution
must be a written document and it must meet theitght@st. It must also have an
appropriate connection with Jersey, either by bein@ersey entity” (primarily by
being established under Jersey law) or by carrgimgsubstantial activities in Jersey
(the Commissioner must publish guidance on whatrhghe will see as a substantial
activity), and in either case it must have a ppatiaddress in Jersey. The
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Commissioner must register the applicant if sa&sthat it meets those requirements,
that its name is not undesirable and that therenarether grounds for refusal, as
prescribed by the States by Regulations (the growadh include that the governors
are too closely related to each other, or thatetheronly one governor, where that
governor is not carrying on regulated financialvears business, or any other
grounds). The Minister can, by Order, provide fionet limits on decisions and for
notification of decisions and reasons. The Minigtan also, by Order, remove or
reduce any of the requirements to provide inforamgtiin relation to prescribed
descriptions of applicant that are small in sizelawmk resources or expertise. The
Commissioner must issue a registration certificgigng the name, number and date
of registration. If an applicant is not already istgred with the Jersey Financial
Services Commission (“JFSC”) under the Non-Profirg&hizations (Jersey)
Law 2008, but should be, then the application farity registration must include the
information necessary for registration under then{Roofit Organizations (Jersey)
Law 2008, and the Commissioner will pass that mfztion on to the JFSC to carry
out registration under that Law. No power is gitercharge any fee for registration.

Article 12 provides for the names of charities. The name mastbe too similar to
other charities, misleading as to purposes, ayitidentity or connections, or
offensive. If the name is approved and the redistraapplication granted, the name
will be registered along with a registration numb@nce the charity is registered it
must only use its current registered name (or amy aof its registered names), or
another related name that is not undesirable (inext). After registration the charity
can apply for permission to change its name. lbrimiation subsequently comes to
light that could have prevented approval of the @aiie charity must report it to the
Commissioner who may require the charity to applghtange its name.

Article 13 provides for the effects of registration. Whilee thharity is registered it
cannot change its purposes to non-charitable pagp(sibject to any powers of the
court under the Loi of 1862). It can change to otti&ritable purposes, but only with
the Commissioner’s prior approval (again subjecth® court’'s powers under that
Loi). It must also provide public benefit in accante with its most recent registered
public benefit statement. It can apply to the Cossiiner for approval of a proposed
amendment to that statement. If it is in the retd section it must ensure it continues
to meet the relevant condition in the Order undAdicle 9, but may apply to the
Commissioner for approval to meet a different cbadiunder that Order. The charity
must promptly report changes in registered mattera;, information casting doubt on
previous decisions, proposals to change the cahetit proposals to cease having an
appropriate Jersey connection, reportable matterstats governors, matters likely to
lead to bankruptcy or to the charity ceasing t@texiroposals to change the condition
under which it is entered in the restricted sectod any other matter prescribed by
the Minister by Order. The charity must send then@ussioner an annual return
containing that information as well as any othefoiimation prescribed by the
Minister by Order (the Order can also provide fornfat, timing, consequences of
lateness and entries in the register in respeahobial returns). The Minister can also,
by Order, prescribe descriptions of payments teeguars or connected persons. The
Order can require the charity to detail those paysa annual returns and to provide
a statement of intentions as to making those paggnenfuture, and the Order can
require the details and statement to be registéretdthey will not be public if the
charity is registered in the restricted section3. With the requirements to provide
information in support of applications for registoa, the Minister may by Order
remove or reduce any of the reporting and inforamatiequirements under this
Article, in relation to prescribed descriptionsagiplicant that are small in size or lack
resources or expertise. If a charity does haveduige a statement of intentions as to

Page - 66 S%ates%
P.108/2014 of Jersey



prescribed payments to governors, then it must make payments that are
inconsistent with that statement, but it can apgplyhe Commissioner for permission
to amend the statement. Any Regulations made uAdigle 11(7) can require a
registered charity (and its governors) to repond(aemedy) or avoid a situation in
which an application for registration would haveeberefused under those
Regulations. In particular this enables the Regriatto provide for a situation where
governors leave without being replaced, with thsultethat the remaining governors
are all related in a prohibited manner or thataheronly one remaining governor
(other than one who is entitled under the Reguiatio be a sole governor, such as a
person carrying on regulated financial servicesnass).

Article 14 gives the Royal Court powers over a registeredityh@vithout derogating
from those it has under any enactment or custorneavy- seeparagraph (5)(a)and
Article 40(1). The Commissioner, or the Attorney General (whosstomary law
powers are also preserved Aiticle 40(1), can apply to the court to make any order
the court sees fit to remedy misconduct, or togmiothe charity’s property and secure
its proper application in accordance with the digariregistered charitable purposes
and registered public benefit statement. There m®r@exhaustive list of orders the
court may make, including temporary or permanephitition on using terms like
“charity” or soliciting donations from the publisuspending, removing, adding or
substituting governors; freezing accounts held Ikegulated financial services
businesses on behalf of charities or governorsuineg the court's consent for
transactions; imposing supervision, restraint arditions on the administration of the
charity; and requiring governors (or others) wheenangaged in misconduct to take
steps to remedy its effects. The court can makerder despite anything in the
constitution of the charity. The fact that the ¢ozan make orders about misconduct
does not limit the Commissioner’s powers to actrenissconduct.

Article 15provides for deregistration on the application featity that is a registered
charity. The entity must give the Commissionerpiteposals for the continuation or
winding up of the entity and for the applicationasfy of its property remaining after
deregistration, and the Commissioner may refusetiatisfied with those proposals.

Article 16 provides for deregistration at the initiative bétCommissioner, where the
entity no longer exists or no longer meets the ighaest, the Commissioner was
misled into registering the entity, or the entigjlédd to comply with a required steps
notice (the Minister may by Order prescribe oth@ugds).

Article 17 provides for the effects of deregistration. Then@assioner must retain the

registered information for 10 years after deregigin, and must not re-use the
registration number for another charity. If the QGoissioner deregisters under
Article 16 he or she can do so retrospectively to the ddtenwthe grounds first

existed (but not so as to render any act an ofjedde deregistered entity is free to
use newly acquired property for any purpose ungeconstitution (and variation of

the purposes no longer requires the Commissiomansent) and without providing

public benefit (subject to its constitution andaimy other powers of the court under
the entity’s constitutional Law). But if and as ¢pas there is any remaining property,
acquired before the entity was deregistered, tis¢ \@rsions of the registered
charitable purposes and registered public bengtfiesient continue to bind the entity
in respect of that property. The entity cannot virg purposes or public benefit
statement in respect of that remaining property,dam apply to the court to do so.
The court also retains the power, on the applinatibthe Attorney General (rather
than the Commissioner), to make orders to remedscanduct or secure proper
application of property, as if the entity werelstlgistered (seérticle 14, but only in
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respect of the remaining property acquired befemgistration. A governor can also
apply for such an Order, but must first give noticghe Attorney General, who can
take over such an application.

Part 5deals with governors of registered charities.

Article 18 provides for the general duties of governors ofisteged charities. The
governors must seek, in good faith, to ensuretttetharity acts consistently with its
current registered charitable purposes and registeublic benefit statement, and that
it complies with this Law (and with requirementiosed under this Law). In the case
of unincorporated associations, the governors arengduties, similar to those of
trustees, to observe the utmost good faith andwittt due diligence, as would a
prudent person and to the best of their ability skil. These duties are in addition to
any more onerous duties imposed by the constitwrame constitutional Law of the
charity. This Article also provides that a governeill count as engaging in
misconduct, not only if it is the governor's ownstonduct, but also if the governor
concurs in the charity’'s misconduct, assists oroarages another governor’s
misconduct, or conceals or fails to remedy anoshisconduct.

Article 19 provides for reportable matters in relation tost@cting as governors of
registered charities. The governor must promptporethe matter to the charity and
the Commissioner. Applications for registrationdamnual reports from registered
charities, must include a statement that the chdras declarations from each
governor (who has not reported any matter) thatethe no reportable matter in
relation to that governor. A person who fails t@ad a reportable matter, or to
provide a declaration when required, must not actaegovernor of the registered
charity for as long as the breach of that requirgneentinues (but does not commit
any criminal offence merely by doing so). If a gow& does report a matter to the
Commissioner, the Commissioner must make inquiteegletermine whether the
governor is a fit and proper person to be a goverflee Commissioner can refer the
guestion to the court, or determine it himself erdelf and then require the removal or
suspension of the governor or give written perroisdior the person to act as a
governor. After reporting the matter, the personsimoot act as a governor until
permitted by the Commissioner or the court to déesal then only in accordance with
any condition on that permission). Breach of theihfbition, without reasonable
excuse, is an offence carrying imprisonment fotapne year, an unlimited fine, or
both, but does not render the governor's acts woithvalid. If the Commissioner
suspects a governor has failed to report a redertalatter, the Commissioner may
apply to the court to determine whether the goversi@ fit and proper person (and
may take any other available action).

Article 20 provides powers for the court to make orders dahdditness of a governor
(again these powers are not in derogation of thetsocustomary law powers in
relation to charities). If the Commissioner applieslerArticle 19the court can make
any order it sees fit (including permitting the govor to act, or requiring the
governor’s suspension or removal). The Commissi¢ared the Attorney General) are
given powers to apply to court for a disqualificatiorder (and the court can make
such an order on an application undeticle 19. A disqualification order can last up
to 15 years, and prevents the person from beingerord in the management of a
registered charity without the leave of the co@wntravention of a disqualification
order is an offence carrying imprisonment for antesf up to 2 years, an unlimited
fine, or both.

Part 6 restricts the use of the expressions “charity” ‘amdritable”.
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Article 21 prohibits unregistered entities being referred ® ragistered or as
“charities”. The entity must not refer to itself dseing registered by the
Commissioner, or cause or permit another persomiotaso. A person must not
knowingly (or with reasonable grounds for suspigimorrectly refer to the entity as
being registered by the Commissioner, with intennislead or to obtain any property
or financial or other advantage for the entitytHé unregistered entity is a “Jersey
entity”, it must not anywhere refer to itself odoaV itself to be referred to (and
another person must not, with the intention anduigds for suspicion mentioned
above, refer to it) as a “charity”. Similar prohibns apply with respect to an
unregistered entity that is not a “Jersey entity’an “excepted foreign charity”, but
only in connection with any of its activities inrdey. It is an offence, carrying
imprisonment for a term of up to 2 years, an urtkhifine, or both, to contravene a
prohibition involving the intention and grounds fesuspicion mentioned above.
Contravention of the other prohibitions is an offercarrying a fine of up to level 3 on
the standard scale under the Criminal Justice (atah Scale of Fines) (Jersey)
Law 1993, currently £2,000.

Article 22 defines an excepted foreign charity for the puepa$ Article 21 An
excepted foreign charity can refer to itself aschatity” in Jersey, despite not being
registered in Jersey. The foreign charity must $taldished under the law of any of
the jurisdictions in the United Kingdom, be manadexn that jurisdiction, and be
entitled there to refer to itself as a charity unthat law. The Minister can by Order
add other jurisdictions (or apply the provisions dpecified entities from other
jurisdictions). The States can by Regulations antéedconditions under which this
Article applies.

Article 23 provides similar prohibitions (with offences camy the same penalties) on
unauthorized use of the expression “Jersey charltgé term is only permitted when
the entity is a registered charity that is a “Jermrsetity” and is managed or controlled
in or from within Jersey.

Article 24 enables the States, by Regulations, to restrictude by unregistered
entities of the term “charitable” (or “public beitéfor related terms other than
“charity”) in relation to the soliciting of donatis from the general public (or from
any prescribed description of persons). The meaafrigoliciting” and “donations”
must be fixed by the Order und@rticle 9(3)(b) The Regulations can make it an
offence to contravene the restrictions, carryingeaalty no greater than imprisonment
for a term of up to 2 years, an unlimited finepoth.

Article 25 enables the Minister by Order to require registecharities to identify
themselves as such in prescribed documents orgaybli

Part 7 deals with information and enforcement.

Article 26 provides a power for the Commissioner to demarfdrimation (for
determining whether to serve a required steps @fiom a registered charity or
deregistered entity or from a governor or formevegaor of such a charity or entity.
The Commissioner must serve a notice, and thee right of appeal. Failure to
comply, without reasonable excuse, is an offenceyice imprisonment for a term of
up to 3 months, a fine of up to level 3 on the déad scale (£2,000), or both. There is
a separate offence, carrying imprisonment for entef up to 2 years, an unlimited
fine, or both, of knowingly providing false inforian to the Commissioner on a
registration application or where the Commissideeadetermining whether to serve a
required steps notice.

Article 27 provides for the Commissioner to serve requirepsstetices on registered
charities or their governors. The notice can beeskif the Commissioner believes
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there has been misconduct, or the charity no lopgsses the charity test or no longer
has an appropriate Jersey connection, or a govésnamfit. The notice can require
steps to be taken that the Commissioner believesa@uropriate to remedy the matter
prompting service of the notice, which can includaspension, removal or
replacement of a governor. The Minister may mak®eher as to the procedure for,
and restrictions on, serving a notice.

Article 28 limits the Commissioner’'s power to use a requstgps notice to require
the suspension, removal or replacement of a govesha registered charity, if the
Minister makes an Order categorizing the charityaasorganized religious charity.
The Minister can make an Order if he or she be$idtaat the governors of a religious
charity are adequately supervised and discipliiredef{ation to its activities in Jersey)
so that the Commissioner does not need to havediver in relation to governors.
The Order can rely on designation under ScottistEr@lish and Welsh equivalent
legislation, or on equivalent categories in Jersgyany other test, and may give
discretion to the Commissioner.

Article 29 restricts disclosure, without consent (and subieétrticles 29and 30), of
information (not entered in the public parts of tikegister) received under or for the
purposes of the Law. Contravention is an offenaerying imprisonment for a term of
up to 2 years, an unlimited fine, or both.

Article 30 requires the Commissioner to disclose informatiorthie Comptroller of
Taxes (in relation to tax) and to the JFSC (intretato registration of non-profit
organizations).

Article 31 permits disclosure of information to various bad@rrying out functions
under relevant laws, and allows the States by Rdigus to prescribe other
circumstances in which disclosure is permitted.

Part 8 provides for appeals to a Charity Tribunal.

Article 32 establishes the tribunal and gives effecBatedule 2vhich provides more
detail as to the tribunal.

Article 33 sets out the rights of appeal against decisionth@fCommissioner. An
applicant may appeal against refusal to registeto(cegister in the restricted section).
A registered charity may appeal against deregisirarefusal of permission for a
change of name (or a requirement to change the nameefusal of approval of
variation of purposes or of the registered pubdoddit statement. A person can appeal
against a notice demanding information or requisteps to be taken by that person.
The Attorney General may appeal against any detisidhe Commissioner. A third
party may appeal against registration of an appljoaither over whether the charity
test is met or over whether the name is undesirable

Article 34 provides that the appeal can be on the groundthieatiecision was wrong
or unreasonable on its merits, the facts or the [Bwe tribunal can make interim
orders, consider fresh evidence, substitute itssaecfor the Commissioner’s, award
costs for vexatious or grossly unreasonable appaatsmake recommendations to the
Commissioner.

Article 35provides for an appeal to the Royal Court on tteeigd that the decision of
the tribunal was unreasonable having regard tthellcircumstances of the case (the
Attorney General may also appeal, even if not aypar the tribunal appeal). The
court can substitute its decision for the tribusal remit the decision to the tribunal.
The tribunal can itself refer a point of law to tbeurt. The court can make interim
orders on an appeal or referral.
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Article 36 makes further provision as to the effects of aneappo the tribunal or
court. The tribunal or court can make its substludecision effective retrospectively,
or can delay the effect of the decision to a latate, depending on what appears
appropriate to the tribunal or court in the pafacucase. Any retrospective effect
cannot render an act an offence, but could for @amsupport a backdated claim for
tax relief or provide a defence against an acomsatif referring to an entity as a
charity while it was not registered. The availabilof appeals does not prevent the
Commissioner from reconsidering his or her own sleos or the decisions of his or
her staff. The Minister may by Order prescribe tiima@ts for bringing appeals to the
tribunal or court, and may also require notice ¢ogoven of decisions or reasons, to
enable appeals to be brought within time limits.

Part 9 contains miscellaneous and final provisions.

Article 37 provides that offences by corporate and otherdsodan be attributed to
their directors or similar officers or managing niears.

Article 38allows the Minister to make Orders as to servicratices.

Article 39 allows Regulations and Orders under other Artittesiclude transitional,
consequential, incidental, supplementary and savomgvisions (including where the
Regulations are amending this Law).

Article 40preserves the pre-existing functions of the Attgr@eneral, the Bailiff, and
the Royal Court in relation to charities and cledofié purposes. It also allows the
States by Regulations to make other saving anditiamal provisions.

Article 41 amends taxation enactments. The main change Brtide 115 of the
Income Tax (Jersey) Law 1961 (on which charitakleefs from goods and services
tax, stamp duty and land transaction tax mostlyeddpin turn). Only registered
charities will be eligible for both income tax exations and reliefs from other taxes.
Income tax exemption (but not other tax reliefs) also be available (after notifying
the Comptroller) to unregistered charitable truatel foundations that pass the
charitable purposes part of the charity test (wdrethr not they also pass the public
benefit part of the test) and do not solicit domadi from the general public, on income
that they apply to making donations to registerbdrities or to excepted foreign
charities. In addition income tax exemption willntoue to be available to
unregistered trusts and foundations that had iteuride law as it was before the
commencement of this Article, as long as they dosabsequently solicit donations.
In Article 115(c) of the Income Tax (Jersey) Laws19the income tax exemption for
the property of the States is extended to the ptppé the parishes.

Article 42 allows the States, by Regulations, to amend taxatemislation and
legislation under which the JFSC has functions,etmble the JFSC and the
Comptroller to disclose information to the Comnissr for the purposes of this Law.

Article 43 allows the States, by Regulations, to make coreggd amendments to
references in other legislation to charities orrithble purposes. In particular those
Regulations can amend the relevant provisions efTiusts (Jersey) Law 1984 and
the Foundations (Jersey) Law 2009.

Article 44names this Law. It would bring into force, 7 dafteiathe Law is registered
in the Royal Court, the provisions that pave they ix the substantive provisions
(those that allow charity registration to start ghdse that impose obligations on
charitable and other entities). It would enable 8tates to bring the substantive
provisions (including the taxation amendments Article 41) into force by an
Appointed Day Act, or in stages by different Aabs flifferent provisions.
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Schedule 1provides for the appointment, status, terminatiomd sstaff of the
Commissioner. The Minister appoints the Commisgioafter seeking the views of
the Jersey Appointments Commission and presentimptie of intention to the
Assembly. The Commissioner is independent of tla¢eStand the Minister, but his or
her staff and resources are provided by the Mini§ie provision is made for the
Commissioner to make any charge for services). Gtsamissioner must publish an
annual report, which the Minister must lay befdre States. The Minister can give
directions about the content and form of the anmeabrt, but must respect the
Commissioner’'s independence and cannot requirdfigasion of decisions on
individual cases.

Schedule 2provides for the appointment of 4 to 8 tribunal mhbers, and for the
termination of their appointment. The Minister mpsbvide staff and resources. The
States may by Regulations make provision as t@tbeedure of the tribunal, and the
tribunal may regulate its own procedure subjecthimse Regulations. The tribunal
must give an annual report to the Minister, who tnteag it before the States.
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Draft Charities (Jersey) Law 201- Article 1

==

Jersey

DRAFT CHARITIES (JERSEY) LAW 201-

A LAW to establish a commissioner and register of akarito impose duties
on governors of charities, to regulate use of gint“charity” and for related
purposes

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daddbe inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
INTERPRETATION

1 Interpretation
In this Law, unless the context otherwise requires
“annual return” means a return sent under Arti@ér};
“charitable purpose” has the meaning given by Aet&;

“Commissioner” means the person for the time beipgointed to hold
the office of the Jersey Charity Commissioner distabd by Article 3;

“‘company” means a company registered under the @Gorap (Jersey)
Law 199%, or an existing company within the meaning of thadv, and
in relation to a company the expressions “diregtariemorandum” and
“articles of association” have the same meanings #sat Law;

“Comptroller” has the meaning given by the IncomexT(Jersey)
Law 196%;

“constitution” has the meaning given by Article R(4
“constitutional Law” has the meaning given by Ali@(5);

“court”, in the expression “the court”, means theyRl Court;
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Article 1

Draft Charities (Jersey) Law 201-

“court-approved fidéicommis” means a fidéicommiseated under
Article 3 of the Loi of 1862, or to which the coumas extended the
benefits of that Loi under Article 17 of that Loi;

“donation” is to be construed in accordance wite @rder made under
Article 9(3)(b)(ii);

“entity” has the meaning given by Article 2(1);

“foundation” means a foundation incorporated untte¥ Foundations

(Jersey) Law 2009 and “charter”, “regulations” and “council member”
have, in relation to a foundation, the same meanasgn that Law;

“general section” means the section of the regidteat is to be
distinguished from the restricted and historic isect under Article 8(2);

“governor” in relation to an entity (including agistered charity) has the
meaning given by Article 2(7);

“incorporated 1862 association” means an assoniaticorporated under
Article 4 of the Loi of 1862;

“JFSC” means the Jersey Financial Services Comonissstablished by
the Financial Services Commission (Jersey) Law 4998

“Jersey entity” has the meaning given by Articl8)2(

“Loi of 1862" means the Loi (1862) sur les teneuessfidéicommis et
I'incorporation d’associatiofis

“Minister” means the Chief Minister;

“misconduct” has the meaning given by Article 2(1&)d a reference to
a governor engaging in misconduct is to be reacddoordance with
Article 18(4);

“prescribed” and “specified” mean prescribed orcsfged in an Order or
Regulations, as the case may be;

“property” has the meaning given by the Trustsgdgy Law 198%

“publish”, in respect of any information, means | in a manner that,
in the opinion of the person publishing, is likedybring the information
or how the information may be obtained to the aitbenof the public or
of those affected by the information;

“purpose”, in relation to an entity, has the megrgiven by Article 2(6);

“register” means the register kept by the Commissiaunder Article 8,
or (as a verb) to enter an entity on that regised “registration” and
“deregistration” are to be construed accordingly;

“registered charitable purposes” has the meaningigasd by
Article 8(3)(e);

“registered charity” means an entity entered fa¥ thme being in the
general section or the restricted section of théster;

“registered public benefit statement” has the megnassigned by
Article 8(3)(f);

“regulated financial services business” means kassinfor which a
person —
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Draft Charities (Jersey) Law 201- Article 2

(@)
(b)

(©)
(d)

is registered under the Banking Business (Yetsev 1997;

holds a permit or certificate under the Colleztinvestment Funds
(Jersey) Law 1988

is registered under the Financial Servicessg}grLaw 1998 or

is authorized by a permit under the Insuranceifess (Jersey)
Law 1996,

“reportable matter” has the meaning given by A&it®;

“required steps notice” means a notice served uAdele 27,

“restricted section” means the section of the tegighat is to be
distinguished from the general and historic sestiomder Article 8(2);

“solicit” is to be construed in accordance with ®eder made under
Article 9(3)(b)(i);

“tribunal” means the Charity Tribunal establishgdAsticle 32;

“trust” means a trust over which the court hassgigtion under Article 5
of the Trusts (Jersey) Law 1984

2 Definition of entity and related terms

(1) Inthis Law, unless the context otherwise regpji“entity” means —

(@
(b)

(©)
(d)
(e)

(f)
(9)

(h)

(i)

(),

the person or persons, taken together, whahardrustees of a
trust;

without prejudice to the generality of sub-gaegph (a), the person
or persons, taken together, who are the fidéicosuiiss of a
court-approved fidéicommis;

an incorporated 1862 association;

a foundation;

a body corporate established —

() by an enactment,

(i) by Act of the States, or

(i) by Royal Charter, in relation to Jersey;
a company;

a body incorporated under, but not by, any gnent other than
the Companies (Jersey) Law 1991

a body incorporated under, but not by, an Atttlee United
Kingdom Parliament or Order in Council, as such écOrder is
extended to or applicable in Jersey;

the persons, taken together, who constitutetliier time being an
unincorporated body or association of persons, rothan a
partnership and other than the trustees of a trust;

an entity that is substantially similar to amtigy mentioned in any
of sub-paragraphs (a) to (h), but is establishedtuthe law of a
jurisdiction other than Jersey.

(2) The Minister may by Order add sub-paragraphsatagraph (1).
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Article 2 Draft Charities (Jersey) Law 201-
(3) For the purposes of this Law, an entity iserséy entity” if —

(a) it falls within any of sub-paragraphs (a) th ghparagraph (1); or

(b) itis an unincorporated body or associatioparsons falling within
paragraph (1)(i), in respect of which —

() the law governing the relationship between thersons
constituting the body or association, in that cépads the
law of Jersey, and

(i) at least one governor is a natural persordeadiin Jersey, or
is itself a Jersey entity by virtue of sub-paragrép.

(4) In this Law, unless the context otherwise reegji “constitution” in
relation to an entity means —

(@) inthe case of a trust the terms of the trust;

(b) in the case of a court-approved fidéicommig thinute of the
contract annexed to the application to the courttie creation of
the fidéicommis, any other documents so annexed, amy
authorisation granted by the court under Article d0 the
Loi of 1862 in respect of the fidéicommis;

(c) inthe case of an incorporated 1862 associatienAct of the court
incorporating it under Article 4 of the Loi of 186and the object
and rules approved or modified under that Article;

(d) in the case of a foundation, the charter argllegions of the
foundation;

(e) in the case of a company, the memorandum atidlear of
association of the company;

(f)  in the case of a body corporate falling witlparagraph (1)(e), the
enactment, Act of the States or Royal Charter déistdblished the
body corporate;

(g) in any other case, any instrument or instrusi@ntwhatever form)
that establish the entity or give it any powers.

(5) In this Law, unless the context otherwise reggp)i “constitutional Law”
means —

(@) in relation to an entity that is a trust, theusts (Jersey)
Law 19843,

(b) in relation to an entity that is a court-apprdvidéicommis or an
incorporated 1862 association, the Loi of 1862;

(c) in relation to an entity that is a foundatiahme Foundations
(Jersey) Law 2009

(d) in relation to an entity that is a company, @@mpanies (Jersey)
Law 199715 and

(e) in relation to an entity that is a body incagded by (but not
under) any other Law, that Law.

(6) In this Law, unless the context otherwise regpli “purpose” in relation
to an entity means —

(@) in the case of a trust, the benefit of its lfieisies or any other
purpose mentioned in Article 2(b) of the Trusts r{ég)
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Draft Charities (Jersey) Law 201- Article 2

Law 1984° by virtue of which the trust exists, as specifiadts
constitution;

(b) in the case of a court-approved fidéicommispfoan incorporated
1862 association, the objects for which it was teeaor
incorporated, or that were subsequently authoriaguder
Avrticle 10 of the Loi of 1862;

(c) inthe case of a foundation, the objects sjatih its charter or its
regulations; or

(d) in the case of any other entity, a purpose hickvthat entity’s
property may lawfully be applied, other than bytwér of an order
of a court, in accordance with the powers of thigyeas set out in
its constitution (including on its winding up ohet termination).

(7) In this Law, unless the context otherwise reggji“governor” in relation
to an entity means —

(@) in the case of a trust or fidéicommis, a treisie fidéicommissaire
of the trust or fidéicommis;

(b) in the case of a foundation, a member of thancib of the
foundation;

(c) inthe case of a company, a director of the pramy;

(d) in the case of a relevant unincorporated enéitperson who is a
member of the management committee of the entity; o

(e) in any other case, a person who, under thetiagien of the
entity, has the general control and management e t
administration of the entity.

(8) For the purpose of paragraph (7)(d) a relevairicorporated entity is an
unincorporated body or association of persons-that

(a) falls within paragraph (1)(i); and
(b) has a constitution that conforms to a moddl-tha
() is published for the purpose by the Commissipanad
(i)  provides for the entity to have a managemaemhmittee.
(9) For the purpose of paragraph (7)(e) —

(@) a person is not a governor merely by virtuexdércising general
control and management on behalf of another perdmnhas the
general control and management in that other persmwn right
under the constitution of the entity; and

(b) a person is a governor whether that persorih@gyeneral control
and management alone or as one of a number of rgunger

(10) In this Law, unless the context otherwise exp) “misconduct” means —

(a) a contravention, by a registered charity oahy of its governors,
of a provision —

()  of this Law, or of any enactment under this Law

(i) of the constitution of the registered charitgr of the
constitutional Law of the charity,

(i) of a required steps notice, or
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(b)

(iv) of an order of the court under this Law or andhe
constitutional Law of the charity, or under any @nzent
under such a Law; or

the commission by any person, in relation asteged charity or to
an excepted foreign charity (within the meanind\dfcle 22) or to
an entity equivalent to a registered charity untter law of a
jurisdiction other than Jersey, of an offence —

() under the constitutional Law of that charityather entity,

(i) under the Financial Services (Jersey) Law 199&he
Banking Business (Jersey) Law 1991the Collective
Investment Funds (Jersey) Law 1988the Insurance
Business (Jersey) Law 1996any Regulation or Order made
under any of those Laws, or the Alternative Invesim
Funds (Jersey) Regulations 28112

(iii) under the Income Tax (Jersey) Law 1%6the Goods and
Services Tax (Jersey) Law 2097or the Taxation (Land
Transactions) (Jersey) Law 2609

(iv) under any other enactment, being an offendating to
money laundering or terrorist financing,

(v) under any other enactment or under customavy being an
offence involving deception or dishonesty, or

(vi) under the law of a jurisdiction other than sk, being an
offence similar to any of those listed in clauggso((v).

PART 2
JERSEY CHARITY COMMISSIONER

3 Establishment of Jersey Charity Commissioner

There is established a corporation sole torimva as the Jersey Charity
Commissioner.

(1)

)

Schedule 1 makes further provision in respétt® Commissioner.

4 General functions of Commissioner

(1)

The general functions of the Commissioner are —

@)
(b)
(©)
(d)

to administer the charity test under Part 3] #&m operate the
charity register under Part 4;

to supervise the compliance of charity govesneith their duties
under Part 5;

to seek to enforce the requirements of Par @ocause of terms
restricted by or under that Part;

to publish and maintain guidance on the opemnabtf this Law,
including guidance on the duties of governors amdance on the
charity test under Article 5(4);
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(2)

®3)

(4)

(e)

(f)

@

to assist other persons (including the Attor@aneral, the court,
the Bailiff, the Comptroller and the JFSC) to disgde, in relation
to registered charities and entities with charégaplurposes, any
function of such a person under any enactmentver particularly

by giving information about registered charities aither entities
under Part 7;

generally to encourage, facilitate and monitwwsmpliance of
registered charities with this Law and any enactmarder this
Law; and

any other function conferred on the Commissidnethis Law or
by any other enactment.

The Commissioner may do anything (other thamgas a governor of a
charity or of an entity with charitable purposebattis calculated to
facilitate, or is conducive or incidental to, therformance of any of his
or her functions.

The Commissioner may in particular, withoutjpdice to the generality
of his or her powers —

(@

(b)
(©)

provide information to the public about theteys of registration
of charities, including information about the difface between
charities and bodies with charitable purposes,riné&ion about
the advantages of donating to entities that arastexgd as
charities, and information by way of model consiitas;

advise the Minister as to the nature of chesiin Jersey and as to
the merits of any proposal for further regulatidrtioarities;

assist a body in any jurisdiction other tharsde, that is equivalent
to the Commissioner, or to the Attorney Generag, dourt, the
Comptroller or the JFSC, in the performance of thady's
functions under the law of that jurisdiction.

In performing his or her functions, the Comnusgr must, so far appears
to him or her to be reasonably practicable, seelctan a way that —

@)

(b)

protects public trust and confidence in regestecharities, and is
compatible with the encouragement of —

() all forms of charitable giving, and

(i)  voluntary participation in the work of registsl charities;
and

is proportionate as to the burdens imposedamd, supports the
development of registered charities.

PART 3
CHARITY TEST

5 The charity test

(1) An entity meets the charity test if —
(&) all of its purposes are —
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() charitable purposes, or

(i)  purposes that are purely ancillary or inciddrtb any of its
charitable purposes; and
(b) in giving effect to those purposes, it provides in the case of an
applicant, provides or intends to provide) publenéfit in Jersey
or elsewhere to a reasonable degree.

(2) A entity that otherwise meets the charity testyertheless does not meet
that test, despite paragraph (1), if its consttutexpressly permits its
activities to be directed or otherwise controllgg dr any of its governors
to be —

(@) a Minister;
(b) amember of the States Assembly; or
(c) any equivalent of such a person in anothesgliction,
acting in that capacity.
(3) The Minister may by Order disapply paragraphi(® relation to any
entity or description of entity specified in theder.

(4) The Commissioner must publish and maintain guig on the
determination of whether an entity meets the chaest.

(5) Any person, in determining whether an entityetseghe charity test, must
have regard to the guidance, and the Commissidher,tribunal, a
registered charity and a governor of a registehedlity must have regard
to the guidance when performing any other of thaictions under this
Law to which the guidance is relevant.

(6) Before issuing or amending guidance the Coniongs must —
(a) consult—

(i) any persons appearing to the Commissioner to be
representative of charities or bodies with chal@ab
purposes,

(i)  the Minister, and

(i) such other persons as the Commissioner censid
appropriate; and

(b)  publish a report on the Commissioner’s viewdlmresults of the

consultation, and the reasons for the Commissiseragtision on
the guidance in the light of those results.

(7) Within a reasonable time after issuing or anmpdguidance the
Commissioner must provide to the Minister a copytlné issued or
amended guidance and the report published undagizaoh (6)(b).

(8) The Minister must lay a copy of the guidancel aeport so provided
before the States as soon as practicable afteMthister receives the
guidance and report.

6 Charitable purposes

(1) For the purposes of this Law, the charitablgpses are —
(@) the prevention or relief of poverty;
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(b) the advancement of education;

(c) the advancement of religion;

(d) the advancement of health;

(e) the saving of lives;

()  the advancement of citizenship or communityelepment;

(g) the advancement of the arts, heritage, cuttuseience;

(h)  the advancement of public participation in $por

() the provision of recreational facilities, orethorganisation of
recreational activities, with the object of impnogithe conditions
of life for the persons for whom the facilities activities are
primarily intended;

() the advancement of human rights, conflict ragoh or
reconciliation;

(k) the promotion of religious or racial harmony;

()  the promotion of equality and diversity;

(m) the advancement of environmental protectioimmrovement;

(n) the relief of those in need by reason of aljgnealth, disability,
financial hardship or other disadvantage;

(o) the advancement of animal welfare;

(p) any other purpose that may reasonably be redaad analogous to
any of the purposes listed in sub-paragraphs (g9)to

(2) For the purposes of paragraph (1) —

(@) in paragraph (1)(d), “the advancement of héaltitludes the
prevention or relief of sickness, disease or husudfering;

(b) paragraph (1)(f) includes —

()  rural or urban regeneration, and

(i) the promotion of civic responsibility, volurgeng, the
voluntary sector or the effectiveness or efficienoy
registered charities;

(c) inparagraph (1)(h), “sport” means sport tm@bives physical skill
and exertion;

(d) paragraph (1)(i) applies only in relation tanesational facilities or
activities that are —

(i)  primarily intended for persons who have needir@m by
reason of their age, ill-health, disability, fingdchardship
or other disadvantage, or

(i) available to members of the public at largetormale or
female members of the public at large;

(e) paragraph (1)(n) includes relief given by theovsion of
accommodation or care;

(f)  for the purposes of paragraph (1)(p), the adeament of any
philosophical belief (whether or not involving hedliin a god) is
analogous to the purpose set out in paragraph)(1)(c
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(3) The States may, on the recommendation of thenr@issioner, by
Regulations —
(a) add sub-paragraphs to paragraph (1);
(b) add sub-paragraphs to paragraph (2) makingaagpbry provision
in relation to any sub-paragraphs so added to paphgl).
(4) The power under paragraph (3) does not inchoeer —
(@) to amend or restrict the effect of any of peapbs (1)(a) to (p)
and (2)(a) to (f); or
(b) to alter the effect of paragraph (5).
(5) The purpose of advancing a political party morpoting a candidate for

election to any office, whether in Jersey or elsengh is neither a
charitable purpose nor a purpose ancillary or iewidl to a charitable
purpose, irrespective of whether it would otherwigal within
paragraph (1) or Article 5(1)(a)(ii).

7 Public benefit

(1) Paragraphs (2) and (3) apply to the Commissjaie tribunal and the
court when determining the question of whether atfitye provides or
intends to provide public benefit, for the purpo$érticle 5(1)(b).

(2) The person determining the question must hegard to —

(@) how any -

(i) benefit gained or likely to be gained by menthef the
entity or any other persons (other than as membktke
public), and

(i)  disbenefit incurred or likely to be incurreg the public,

in consequence of the entity exercising its fumdjocompares

with the benefit gained or likely to be gained bg public in that

consequence; and

(b) if benefit is, or is likely to be, provided tosection of the public
only, whether any condition on obtaining that bén@hcluding
any charge or fee) is unduly restrictive.

(3) The person determining the question must not —

(&) presume any particular charitable purpose tofdoethe public
benefit; or

(b) treat one particular natural person or a grouentified natural
persons as being a section of the public, and dowly must not
treat an entity that benefits only such a persormpersons as
providing public benefit.

(4) The guidance published by the Commissioner wAdcle 5(4), must in
particular give guidance on the determination ef gunestion of whether
an entity provides or intends to provide public dfén
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PART 4
CHARITY REGISTER

8 Charity register

(1) The Commissioner must establish and maintaegester of charities.

(2) The register must be kept in such a way asstinduish between —

(@) the general section;

(b) the restricted section; and

(c) the historic section.

(3) The Commissioner must enter in the registeregpect of each registered
charity (whether entered in the general or regttictection), in addition
to the registered name and registration number reghteunder
Article 12(2) —

(@) a note of the status of the entity that is tegistered charity,
being —

(i) the sub-paragraph of the definition “entity” Article 2(1)
within which the entity falls (including, in the s& of an
entity falling within one of sub-paragraphs (f)(ip of that
definition, whether it also falls within sub-paragh (a)),
and

(i) in the case of an entity falling within one ofub-
paragraphs (e), (g), (h) or (j) of that definitiaetails of the
enactment, Act of the States, Royal Charter, Actthe
United Kingdom Parliament, Order in Council or figre
law, by virtue of which it falls within that sub-fgraph;

(b) the names of each of the governors of the texgid charity;

(c) the principal address of the registered chamity the meaning of
paragraph (4);

(d) the address of any other premises in Jerséygrdhan a private
dwelling house, at or from which the registeredrithaindertakes
any activity;

(e) a statement of the purposes of the registenadtg (the charity’s
“registered charitable purposes”), drawn by therighdrom its
constitution and approved by the Commissioner asurately
reflecting the constitution as to the purposes;

() a statement (the charity’s “registered publenéfit statement”),
approved by the Commissioner, of the public bergfilvided by
the charity and of the means by which the charnityuees that it
provides that public benefit;

(g) the date on which the charity was registered;

(h) if the registered charity is an organized tielig charity, within the
meaning of Article 28, a note of that fact and loé provision of
the Order under that Article by virtue of whichstsuch a charity;
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(i) if the registered charity meets the charityt t®svirtue of an Order
under Article 5(3), the text of the provision irethonstitution that
falls within paragraph (2) of that Article;

()  whether the registered charity has or has eat #s annual return
for the most recent year;

(k) if a required steps notice has been servedemdgistered charity,
or on a governor of the registered charity, a métthat fact (or a
copy of the notice) and of the date on which théiceovas served;

(h if the registered name has been changed, tbeiqus registered
name or names;

(m) if an Order under Article 13(9)(c) applies tetregistered charity,
any details or statement that must be entered emetister under
that Order; and

(n) any other information prescribed by the Minidig Order.

(4) The principal address for the purpose of paalgi(3)(c) is —

(a) if the registered charity is a company, fouimgtor other entity
required by its constitutional Law to have a regist office or
business address in Jersey, the address of thatereg office or
that business address;

(b) if the charity is not such an entity, the addref the main premises
in Jersey at or from which the activities in Jerséyhe registered
charity are managed, controlled or undertaken,ssrlee premises
are a private dwelling house; or

(c) if neither sub-paragraph (a) nor (b) applibs, address in Jersey of
one of the governors of the charity.

(5) The Commissioner must enter in the historidisacin relation to any
formerly registered charity that has been deregidte

(a) the entity’s former registered number;

(b) if the entity was registered in the generatise¢ the name under
which the entity was registered immediately befdeeegistration,
and any names under which it was previously sestegd;

(c) a summary of the reason why the entity was gistered,
including, if that reason was a contravention afequired steps
notice, the reason for the service of that notice;

(d) the dates on which the entity was registeretidmregistered; and

(e) such other matters as the Minister may presdnbOrder.

(6) The Commissioner must retain for 10 yearsgespect of each registered
charity, a copy of —

(@) the constitution of the charity, and any ameeui® to it;

(b)  the annual returns of the charity;

(c) any notice served on the charity under this jLawd

(d) any other document prescribed by the Minisie©bder.
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9 Restricted section

(1) For the purpose of Article 10 the public elemsenf the restricted section
are, in relation to each charity registered in geattion —

(@) the registration number (but not the registeraaie) of the charity;

(b) the matters registered under sub-paragraphée(a)(f), (j) and (k)
of Article 8(3);

(c) a summary, produced by the charity, to thesfattion of the
Commissioner, of the reasons for registration ef ¢harity in the
restricted section; and

(d) any other element that may be prescribed by/inéster by Order.

(2) An applicant for registration, or a charity istgred in the general section
of the register, may request entry in the restlicection of the register
if —

(@) the applicant meets the funding condition, guibsd by the
Minister by Order for this purpose, as to refragnirom soliciting
donations from the general public or from any pribsd
description of persons; or

(b) the applicant meets any other condition thay tma prescribed by
the Minister by Order, whether by reference to ather source of
the entity’s funds or on any other basis.

(3) The Order —

(@) must prescribe grounds, that may include tlegatse of discretion
by the Commissioner, on which the Commissioner aegept or
refuse such a request;

(b)  must specify, for the purpose of paragrapha)2X
()  what constitutes soliciting,

(i)  what constitutes a donation, and

(iif) if the Order does not prescribe a descriptidipersons, what
constitutes the general public for the purposehef @rder;
and

(c) may make provision under sub-paragraph (b)dfgrence to the
exercise of discretion by the Commissioner, or imy ather
manner.

(4) Arequest under paragraph (2) must be —

(@) made in the form published by the Commissioaed

(b)  supported by information and evidence to thisfsation of the
Commissioner.

(5) Arequest under paragraph (2) must be accoragdnyi a statement of the
applicant’s intention, in the event of refusal lo¢ request, being —

(@) inthe case of an application for registration
() that that application should be treated as aviifvn, or
(i) that it should be treated as an application datry in the

general section of the register, on provision of amther
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(6)

(7)

information and evidence required for such an apfibn;
or

(b) in the case of a charity registered in the gansection of the
register —
(i) that the charity should remain so registered, o

(i) that the charity should be treated as applyitay be
deregistered, on provision of any further informatiand
evidence required for such an application.

The Commissioner must not enter a charity enrtkstricted section of the
register unless satisfied —
(a) that the request complied with paragraphsrid)(&);

(b) that one of the conditions prescribed undeagaph (2) is met;
and

(c) that there is no ground, prescribed under papg(3), on which
the request must be refused or, in the case ofserafionary
ground, on which the Commissioner considers theesigshould
be refused.

If the Commissioner refuses a request, he ®sh

(&) must give written notice of the refusal to #plicant or charity;
and

(b) may proceed on the basis of the intention dtatender
paragraph (5).

10 Public access

(1)

(2)

®3)

(4)

()

The Commissioner must make the public parthefregister available to
the public on a website for inspection without dear

The Minister may by Order provide for the Corasioner to make the
public parts of the register available in any othgecified manner, to the
public or to such description of persons as magpezified, on payment
of —

(a) a specified charge; or

(b) acharge determined and published by the Cosiomer.

For the purpose of paragraphs (1) and (2)pthw#ic parts of the register
are, subject to paragraph (5) —

(a) the general section;

(b) the public elements of the restricted sectwithin the meaning of
Article 9(1); and

(c) the historic section.

Paragraph (5) applies if the Commissioner awersi in relation to a
particular registered charity, that the safety ecusity of any person,
property or premises would be significantly putisk by public access to
a matter entered on any section of the registezgpect of that charity.

The Commissioner may designate that mattepabeaing a public part of
the register, in relation to that registered clyarit
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11  Application to register

(1) An entity (“the applicant”), that wishes to kavavailable to it the
advantages of registration as a charity underlthis, may apply to be
registered.

(2) The applicant must provide to the Commissiomersuch form as the
Commissioner may publish in relation to an entityaadescription into
which that charity falls —

(a) information and evidence, as at the time ofapplication and (if
different) as proposed once the entity is regisktess to —

() how the entity meets the requirements of paplgs (4)(c)
and (d),

(i) the matters that are required to be registemader sub-
paragraphs (a), (b) and (d) of Article 8(3), and

(i) if applicable, the matters that are requiredbe registered
under sub-paragraphs (h), (i), (m) and (n) of Aet&(3);

(b) a copy of the applicant’s constitution;

(c) a draft of the proposed statement of the éntifyegistered
charitable purposes;

(d) adraft of the entity’s registered public benstfatement;

(e) details of -

(i) the applicant’s most recent, if any, finanaakounts,

(i) any payment made to any governor of the entitythe
12 months preceding the application, and if an Otoheler
Article 13(9)(b) applies to the registered charydraft of
the proposed statement under that Order,

(i) any other financial information that would equired if the
application were for registration under the Nonffero
Organizations (Jersey) Law 268&nd

(iv) if the applicant is not requesting entry inethiestricted
section of the register, any further financial mmfation
prescribed by the Minister by Order; and

(f)  such other information, documents and evideageay be —

()  required by Regulations under paragraph (3), or

(i) otherwise requested by the Commissioner ineordo
determine the application.

(3) The States may by Regulations —

(@) prescribe other information, documents or evigethat must be
provided on an application;

(b) make further provision as to the procedure faking an
application.

(4) If the applicant complies with paragraph (2jthmany Regulations under
paragraph (3), and with Article 19(5), the Comnussir must register the
applicant as a charity if satisfied that —

(@) the applicant meets the charity test, or wallst on registration;
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©)
(6)

()

(8)

(b)
(©)

(d)

(e)
(f)

the constitution of the applicant is a writiscument;
the applicant —
() is aJersey entity, or

(i) carries out, or intends to carry out, in oorr within Jersey,
an activity that is, in the opinion of the Commissér,
substantial;

the applicant has a principal address in Jemsékin the meaning
of Article 8(4);

the name of the applicant is not undesirabtieurticle 12; and

no other ground for refusal, prescribed undemagraph (7), applies
or should be applied.

If not so satisfied, the Commissioner must sefto register the applicant.

For the purpose of paragraph (4)(c)(ii) —

(@)
(b)
(©)
(d)

the Commissioner must publish and maintain &nuse as to how
he or she determines whether an activity is subatan

Articles 5(6) to (8) apply to that guidancetlsy apply to guidance
under Article 5(4);

the Commissioner must have regard to that guiea in
determining whether an activity is substantial; and

a registered charity, a governor of a registatearity, the tribunal
and the court must have regard to the guidance \pkéeiorming
any of their functions under this Law to which tbeidance is
relevant.

The States may by Regulations prescribe furgreunds on which an
application must or may be refused, and those gi®unay, without
limitation, include —

(@)

(b)

that the entity has only one governor, not dpeirperson who, by
way of acting as a governor, carries on a presgrdescription of
regulated financial services business or any otmesscribed
description of business; or

that a number or proportion of its governors eglated to each
other in prescribed ways.

The Minister may by Order —

(@)

(b)

make provision as to —

(i) the period within which the Commissioner musaka a
decision on an application,

(i)  the notification to applicants of decisionsdaof reasons for
refusal;

after consulting the Commissioner and any bagpgearing to the

Minister to be representative of interested etjit@rovide that any

provision of paragraph (2) —

(i) does not apply to a prescribed description ppligant
appearing to the Minister to require relief frone thurden of
that provision by virtue of the small size, or lack
resources or expertise of applicants of that deson, or

Page - 92

Y=
States &

P.108/2014 of Jersey



Draft Charities (Jersey) Law 201- Article 12

(i) applies to a prescribed description of appiicanly subject
to a modification prescribed by the Order, being a
modification that appears to the Minister to gieasonable
relief from the burden of that provision, havingaed to the
small size, or lack of resources or expertise q@liegnts of
that description.

(9) The Commissioner must —

(@) on registering an entity as a charity, issuethat charity a
certificate of registration, in the form publishebdy the
Commissioner, confirming the registered name, tbgistration
number and the date of registration of the chasity

(b) on entering on the register a new or altereatiegistered name,
under Article 12(5), issue a further such certtficaonfirming the
new or alternative registered name and the datehich that name
was entered on the register.

(10) An applicant for registration, if it is an é@ptthat is required to be
registered under the Non-Profit Organizations @gréaw 2008 but is
not so registered, must —

(a) provide with the application any additionaldrhation that must
be provided to the JFSC in an application for tegi®on under
that Law; and

(b) request to be registered under that Law (bytueir of
paragraph (11)).
(11) If the Commissioner receives information and request under
paragraph (10) —

(a) the Commissioner must pass to the JFSC thatestqwith the
information and documents, held by the Commissiotiet must
be provided to the JFSC in an application for regi®n under the
Non-Profit Organizations (Jersey) Law 2008; and

(b) the JFSC must treat that request, with the rinédion and
documents, as an application for registration urtiotrLaw.

12 Name of charity

(1) For the purpose of Article 11(4)(e), the nanfieum entity is undesirable
as the registered name of a charity if, in the igpirof the Commissioner,

the name —
(@) is the same as, or too similar to, the namangf other registered
charity;

(b) is likely to mislead the public as to the pwep activities or
identity of the entity;

(c) gives the impression that the entity is cone@db any person to
which it is not connected, whether in Jersey cewleere; or

(d) is offensive.

(2) If the Commissioner registers the entity, tlmthissioner must —
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®3)

(4)

®)

(6)

()

(@) enter the name of the entity in the registee (tegistered name”);
and

(b) allocate a number in respect of the registnatiand enter that
number (“the registration number”) in the register.

A registered charity may apply to the Commissiofor permission to
change its registered name or to add an alternaggistered name.

The Commissioner must refuse permission ithigor her opinion, any
of the grounds in sub-paragraphs (a) to (d) of graqzh (1) applies in
relation to the proposed name.

If the Commissioner grants permission, andréggstered charity notifies
the Commissioner that it has changed or addedaheraccordingly, the
Commissioner must enter on the register the nealternative registered
name.

If a registered charity reports a matter ratio its registered name
under Article 13(6)(b), the Commissioner may reguihe charity to
apply to change its registered name under parag®ph

A registered charity must not use any namerdtian —
(a) its registered name or one of its registeredasa or
(b) another name that —

() isrelated to such a name, and

(i) is not, in the opinion of the Commissioner, desirable
within the meaning of paragraph (1), in the contaxwhich
it is used.

13  Effects of registration

(1)

)

®3)

(4)

Paragraphs (2) to (4) apply while an entityegistered as a charity, and
only cease to apply if the entity is deregistered.

Any provision of the entity’s constitution oomstitutional Law is of no
effect to the extent that it purports to permit amendment of the
purposes of the entity to include a purpose thabtcharitable.

Any provision of the entity’s constitution oromstitutional Law that
purports to permit an amendment of the purposdbeokntity to add or
substitute a different charitable purpose, is tadaal as being subject to
the entity —

(@) providing evidence, to the satisfaction of @@mmissioner, of a
reason justifying the proposed amendment; and

(b) obtaining the Commissioner’'s prior approval tbie proposed
amendment.

The entity must —

(@) provide public benefit in accordance with itegistered public
benefit statement; and

(b) if it requests the Commissioner's approval of paoposed
amendment to that statement, provide evidencénacatisfaction
of the Commissioner, of a reason justifying thajuest.
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(5) A registered charity must, while it is enteliadthe restricted section of
the register, ensure —

(a) that it meets the condition, prescribed undeticke 9(2), as to
which the Commissioner was satisfied under Art@{)(b); or

(b) if, before it ceased to meet that conditiors @ommissioner gave
prior permission for it to remain entered in thstrieted section on
the basis of a different condition prescribed urttiat Article, that
it meets that condition as specified in that pesiois.

(6) Aregistered charity must promptly report te tbommissioner —

(@ a change in a matter about which informatiorensered on the
register (whether in the general or restrictedisegtn relation to
that charity;

(b) any other matter, coming to light after regittbn or after
permission for a change of name, that could, ifvkmdbefore the
registration or permission, have led to the Comimigs refusing
to register the charity, refusing to accept the eafthe charity, or
entering it in a different section;

(c) aproposal to change the charity’s constitytion

(d) a proposal that could result, or an event tres resulted in the
charity ceasing to meet the requirements of Artidiét)(c) or (d);

(e) a reportable matter, in relation to a govermibthe charity, if the
charity is aware that the governor has not promggported it to
the Commissioner under Article 19(2);

(f) a matter likely to lead to the charity becomibgnkrupt, being
wound up or otherwise ceasing to exist;

(g) if the charity is entered in the restricted test;, a proposal to
change how or whether the charity meets a condpi@scribed
under Article 9(2); and

(h) any other matter prescribed by the Minister @xder for this
purpose.

(7) A registered charity must send an annual retarthe Commissioner,
containing information as to any matter falling hift paragraph (6)
arising during the year to which the return relatasd as to any other
matter prescribed by the Minister by Order for {mispose.

(8) An Order under paragraph (7) may also makeigimv as to the format
and timing of the annual return, the consequenédateness, and the
content of any entries to be made on the registeespect of the annual
return.

(9) The Minister may by Order —

(@) require a registered charity to include inaitgiual return details of
a prescribed description of any payment made, duhie year to
which the return relates, by or on behalf of thgistered charity to
a governor, or to a person having a prescribed exdron with a
governor,
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(10)

(11)

(12)

(13)

(b)

(©)

require a registered charity to provide to fBemmissioner a
statement of its current intentions as to making payments of
such a prescribed description in future;

provide for the entry on the register by them@ussioner of the
details included under sub-paragraph (a) in therityfm latest
annual return, and of the statement provided undeb-
paragraph (b).

The Minister may by Order, after consulting tBommissioner and any
body appearing to the Minister to be representaifeinterested
registered charities, provide that any provisiompafagraph (6) or (7), or
of any Order under paragraph (7), (8) or (9) —

@)

(b)

does not apply to a prescribed descriptionhairity appearing to
the Minister to require relief from the burden bat provision by
virtue of the small size, or lack of resources apestise of
charities of that description; or

applies to a prescribed description of chadtly subject to a
modification prescribed by the Order, being a modtion that
appears to the Minister to give reasonable ret@hfthe burden of
that provision, having regard to the small sizelack of resources
or expertise of charities of that description.

A registered charity —

@)
(b)

must not make any payment that is inconsistgtt a statement
provided under paragraph (9)(b);

may apply to the Commissioner, with reasons,permission to
amend that statement.

If the States make Regulations under Artid’}), those Regulations
may also make provision requiring a registered ighar its governors

(or both) to avoid, or report and remedy, a sitrafirising at a time after
registration, being a situation in which, if theadty were at that time
applying for registration, there would be groundder those Regulations
to refuse that application.

If a court-approved fidéicommis or an incomted 1862 association
becomes registered as a charity under this Lavagpaphs (2) and (3) do
not apply to that registered charity to the extbat they are inconsistent
with any order made, whether before or after regfistn under this Law,
by the court under the Loi of 1862.

14  Powers of court over registered charity

(1)

The court may exercise any of the powers setimyparagraph (2) in
relation to a registered charity if, on an applmaty the Commissioner
or the Attorney General, it appears to the court —

)
(b)

that there is or has been misconduct in theiradiration of the
charity; or

that it is necessary or desirable to exerchse power for the
purpose of protecting the property of the charitysecuring a
proper application of that property in accordandth whe charity's
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registered charitable purposes and registered qubgnefit

statement.

(2) The court may make any order that the court ddeto remedy the
misconduct, protect the property and secure itpgarapplication.

(3) Without prejudice to the generality of paradrdp), the orders that the
court may make include an order —

(a) prohibiting (whether for a specified or indéfnperiod) the charity
or a governor from —

() referring to or holding out the entity as a dhaor Jersey
charity, or as being charitable, having charitghleposes or
providing public benefit,

(i) soliciting donations from the public, as sdemi in the
order, or

(iif) taking any other action specified in the orde

(b) appointing a person (whether a specified oefimite period) to
manage the affairs of the charity in place of dsaynors;

(c) appointing a person to be a governor of theitha

(d) suspending or removing a governor of the chaot any other
person concerned in the management or controleothirity;

(e) requiring a person (including without prejud&egerson carrying
on regulated financial services business) who heladgperty on
behalf of the charity, or on behalf of a governbthe charity, not
to part with the property without the court’s comise

(f)  restricting the transactions that may be emtento, or the nature
or amount of the payments that may be made, iadn@nistration
of the charity without the court’s consent;

(g0 making the administration of the charity subjem such
supervision, restraint or conditions, from suchetimand for such
periods, as the court may specify;

(h)  requiring a governor who appears to the cautiave engaged in
any misconduct, or any other person who appedns tesponsible
for any misconduct, to take such steps as the coayt direct to
remedy the effects of the misconduct;

(i)  making such ancillary provision as the cournks desirable.

(4) The court may, on the application of the Consmiser, the Attorney
General, the registered charity or any person torwithe order was
directed, amend or revoke any order made undeAttige.

(5) The powers of the court under this Article gppl
(@) in addition to and not in derogation from armowers of the court

under any other enactment or under customary lad/; a

(b)  despite anything in the constitution of therdlya

(6) The powers of the court under this Article arighout prejudice to any
power of the Commissioner to take any action urthlisr Law in respect
of any misconduct.
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15 Deregistration on application by entity

(1)

)

®3)

An entity that is a registered charity may gptg the Commissioner to
terminate the registration of the entity as a dhditio “deregister” the
entity).

An entity applying for deregistration must pigde the Commissioner
with any information or document requested by thmm@issioner in
relation to the entity’s proposals for the contithoa or winding up of the
entity and for the application of any of its prageremaining after
deregistration.

If the entity complies with paragraph (2) then@nissioner must —

(a) deregister the entity; or

(b) refuse to deregister the entity on groundstirgjato the proposals
mentioned in paragraph (2).

16  Deregistration in other cases

(1)

()

The Commissioner may, by written notice to atitg that is registered as
a charity, deregister the entity if satisfied, afjgving the entity written
notice specifying reasons and inviting objectiorithiw a reasonable time
specified in the notice, that it is proportionatedo so on the ground
that —

(@) the entity no longer meets the charity test;

(b) the Commissioner was misled into registering dmtity, whether
by the entity or by any other person and wheth&nimonally or
otherwise;

(c) the entity has failed to comply with a requisteps notice; or

(d) any other circumstance prescribed by the Manidby Order
applies.

If the Commissioner is satisfied that an entitat is registered as a
charity no longer exists, the Commissioner mustwhjten notice to any

person purporting to be a governor of the entityoobe responsible for
the winding up of the affairs of the entity, destgr the entity.

17  Effects of deregistration

(1) After deregistering an entity, the Commissioner
(&) must retain the information registered in respé that entity for
10 years; and
(b)  must not assign the registered number of thétyeto any other
registered charity.
(2) Paragraph (3) applies if the Commissioner —
(a) deregisters a charity under Article 16;
(b) is satisfied that the grounds for deregistrati@ave existed since a
past date;
(c) specifies that date in the notice under Artidb€1) or (2); and
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®3)

(4)

()

(6)

()

(8)

9)

(10)

(11)

(d) determines that the deregistration should taledfect
retrospectively.

The termination takes effect from the past damecified under
paragraph (2)(c) for all purposes, including therppses of any
enactment relating to taxation, but subject to gaah (4).

An act, that occurred before the date of thengi of the notice under
Article 16(1) or (2) is not rendered an offence eherby virtue of the
operation of paragraph (3).

Paragraphs (6) to (11) apply, after a chastgeregistered, if and so long
as there remains any property of the charity thas acquired before it
was deregistered (the “remaining property”).

The entity must continue to apply the remairpngperty for the purposes
that were its registered charitable purposes imatelji before
deregistration (the “preserved charitable purpgsesid in accordance
with the registered public benefit statement thaaswin effect
immediately before deregistration (the “preservedblisc benefit
statement”).

Despite any provision of the entity’s consiibat or of the constitutional
Law of the entity, the entity has no power to amehd preserved
charitable purposes or preserved public benefiestant.

The entity may apply to the court for an ordenending the preserved
charitable purposes or preserved public benefiestant, and the court
may make such amending order, and any ancillargrp@s it considers
expedient to ensure that the remaining propertyimoes to be applied
for purposes that are, in the opinion of the coeirgritable purposes and
in a manner that, in the opinion of the court, juies public benefit.

The court may exercise any of the powers seirpArticle 14 in relation
to the deregistered entity, as if it were stillistgred, if, on an application
by the Attorney General or a governor of the entityappears to the
court —

(a) that there is or has been any conduct in timairastration of the
entity in relation to the remaining property, tiauld have been
misconduct if the entity had not been deregisteoed;

(b) that it is necessary or desirable to exercie power for the
purpose of protecting the remaining property omuseg a proper
application of the remaining property for the preed charitable
purposes of the entity and in accordance with tiesgyved public
benefit statement.

A governor may not apply under paragraph (8¢ss the governor has
first given notice to the Attorney General of thevgrnor’s intention to
do so and of the reasons for that intention.

The Attorney General may at any time, by givirotice to the governor
and the court, take over an application made byogempor under
paragraph (9), and may then withdraw or proceel thi¢ application as
the Attorney General sees fit.
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PART 5
GOVERNORS OF REGISTERED CHARITIES

18 General duties of governors of registered chaids

(1) A governor of a registered charity must seelgaod faith, to ensure that
the charity —

(@) acts in a manner that is consistent with igistered charitable
purposes and with its registered public benefiest@nt; and

(b) complies with any direction, requirement, netmr duty imposed
on it by or under this Law.

(2) A governor of a registered charity, that is wmincorporated body or
association of persons falling within Article 2()fmust in the execution
of his or her duties and in the exercise of hisher powers and
discretions —

(a) act-

()  with due diligence,

(i) as would a prudent person,

(iif)  to the best of the governor’s ability and l§kand
(b) observe the utmost good faith.

(3) The duties imposed by this Article apply des@ny contrary provision
in the constitution or the constitutional Law o&tbharity, except to any
extent that such provision imposes a more oneratys d

(4) For the purposes of this Law a governor engagessconduct if —

(a) the governor contravenes a provision, or cosimait offence,
mentioned in Article 2(10);

(b)  the governor concurs in misconduct by the ¢jrari

(c) the governor assists or encourages anothermgavéo engage in
misconduct; or

(d) the governor —

() becomes aware or ought to have become awarangf
misconduct in relation to the charity, or of theeimion of
another governor to engage in misconduct, and

(i) the governor actively conceals that miscondact that
intention, or fails within a reasonable time to daroper
steps to protect or restore the property of theitghar to
prevent the misconduct.

19 Reportable matters and acting as a governor

(1) Areportable matter in relation to a persothiesfact that the person —

(@) has engaged in misconduct as a governor ofiateeed charity,
being misconduct that led to the service of a meglisteps notice
on that governor or on that charity or on anothmregnor of that
charity;
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(2)

®3)

(4)

®)

(6)

()

(8)

9)

(b) is the subject of a disqualification order,obrany other restriction
on his or her acting as a governor, imposed urdeitaw;

(c) has been disqualified from or for being a diyatriustee or trustee
for a charity under the law of any part of the @ditkingdom, or
from holding any equivalent position under the lafvany other
jurisdiction;

(d) has been disqualified from being a companyctlire or has been
made subject to any equivalent disqualification ernthe law of
any jurisdiction other than Jersey;

(e) is bankrupt or otherwise insolvent, whetherarrttie law or Jersey
or elsewhere;

(f)  has a conviction (whether or not spent) forcdfence under this
Law;

(g0 has an unspent conviction for an offence fglliwithin
Article 2(10)(b); or

(h) falls within any other description that may peescribed by the
Minister by Order.

A governor of an entity applying for registati or of a registered
charity, must report any reportable matter prompdythat entity or
charity and to the Commissioner.

A governor of an entity applying for registati must, if there is no
reportable matter in relation to that governor,vie to the entity a
declaration to that effect before the applicat®miade.

A governor of a registered charity must, ifrthes no reportable matter in
relation to that governor, provide to the charityezlaration to that effect
when notified by the charity that it is preparitgannual return.

The entity must state in its application, ahd tegistered charity must
state in its annual return, that it has declaratimom all of its governors
who have not made a report under paragraph (2).

An application for registration is not complefethe entity has not
complied with paragraph (5).

A registered charity that contravenes paragf&phmust explain to the
Commissioner the reason for the contravention.

A person must not act as a governor of a reggst charity at any time
when the person is in breach of paragraph (2))or (4

If a governor reports a reportable matter te thommissioner, the
Commissioner —

(@) must make inquiries to determine whether theegwr is a fit and
proper person to be a governor;

(b) may apply to the court to determine that issnger Article 20;

(c) must not, in the case of an application forigtegtion, grant that
application until the issue has been determinedamdresulting
order or notice complied with;

(d) may, in the case of a registered charity, bitt&yr notice to the
charity, permit, either unconditionally or subjeotany condition
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Article 20
(10)
(11)
(12)
(13)
20

appearing to the Commissioner to be necessargahernor to act
as a governor until that issue is determined or tioéce is
withdrawn;

(e) must, if the issue is not to be determinedHh®y ¢ourt under sub-
paragraph (b), on determining the issue —

()  notify the entity that the application will befused unless
the governor is removed, or in the case of a regidt
charity serve a required steps notice requiringctheity to
suspend or remove the governor, or

(i) by notice in writing, entered in the registgiye permission
for the governor to act as a governor, either uddmmally
or subject to any condition or time limit that appeto the
Commissioner to be necessary.

A person must not act as a governor of a tegd charity at any time
after reporting a reportable matter, unless theegow —

(@) is permitted to do so by the Commissioner umpdgagraph (9)(d)
or (e)(ii), or by the court under Article 20; and

(b) does so in either case in accordance with amditon on that
permission.

A person who without reasonable excuse coetres paragraph (10)
commits an offence and is liable to imprisonmemtdoe year and to a
fine.

Paragraphs (10) and (11) are not to be casbtag requiring an act to be
treated as void or invalid merely by virtue of thet constituting a
contravention of paragraph (10).

If at any time the Commissioner suspects ghgbvernor of a registered
charity may have breached paragraph (2), the Cosimnisr may,
without prejudice to any other of his or her powexqgply to the court to
determine whether the governor is a fit and properson to be a
governor.

Court orders as to fitness of governor

(1)

(2)

On an application under Article 19(9)(b) or 1the court may make any
order that the court sees fit, including withoutitiation —

(@) an order dismissing the application;

(b) an order giving permission for the governoratti as a governor
despite a reportable matter;

(c) an order that the entity must not be registaed charity;

(d) an order requiring a registered charity to suspor remove the
governor;

(e) an order making any provision that could be enby a required
steps notice;

(f)  any order ancillary to any such order.

An order under paragraph (1) may, without latian —
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®3)

(4)

®)

(6)

(a) apply to a governor in respect of a particuémistered charity, a

description of registered charities or all registecharities;

(b) be made subject to any condition or time lithat appears to the
court to be necessary or equitable.

If it appears to the Commissioner or the AteyrrGeneral that it is or
may be expedient in the public interest that agreshould not, without

the leave of the court, be a governor of or inaay whether directly or

indirectly be concerned or take part in the managenof a registered
charity, the Commissioner or the Attorney Generaympply to the court
for an order to that effect against the persord{sdualification order”).

The court may, on such an application or on agplication under
Article 19(9)(b) or (13), make a disqualificatiorder if it is satisfied that
the person is unfit to be concerned in the managemka registered
charity, by virtue of —

(@) the person’s conduct in relation to a registerharity, or to an
entity applying for registration; or
(b) the seriousness of a reportable matter iniogldb the person.

A disqualification order is to be for such ek not exceeding 15 years,
as the court directs.

A person who contravenes a disqualificationeordommits an offence
and is liable to imprisonment for 2 years and tme.

PART 6

USE OF EXPRESSIONS “CHARITY”, “CHARITABLE” AND RELAED

TERMS

21  Prohibition of unauthorized use of expression ‘fgarity” and related terms

(1) An entity that is not a registered charity —
(@) must not refer to itself as being registeredtimy Commissioner;
and
(b) must not cause or permit another person ta teféhe entity as
being registered by the Commissioner.
(2) A person must not refer to an entity, that @ a registered charity, as
being registered by the Commissioner, if the person
(@) knows, suspects or has reasonable grounds sjgecuthat the
entity is not a registered charity; and
(b) intends, by so referring to the entity, to @aasother person —
() to be misled as to the nature of the entity, or
(i) to give to the entity any property or finankciar other
advantage.
(3) A Jersey entity that is not a registered charit
(@) must not refer to itself as a “charity”; and
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(b) must not cause or permit another person ta teféhe entity as a
“charity”.

(4) A person must not refer to a Jersey entity, ivaot a registered charity,

as a “charity”, if the person —
(@) knows, suspects or has reasonable grounds sjgecuthat the
entity —
() is aJersey entity, and
(i) is not a registered charity; and
(b) intends, by so referring to the entity, to Gaasother person —
() to be misled as to the nature of the entity, or
(i) to give any property or financial advantagehe entity.

(5) An entity that is not a registered charity asmdeither a Jersey entity nor
an excepted foreign charity (within the meanind\dfcle 22) —

(@) must not refer to itself as a “charity” in ceation with any of its
activities in Jersey; and

(b) must not cause or permit another person ta teféhe entity as a
“charity” in connection with any of its activities Jersey.

(6) A person must not refer to an entity, thatas a registered charity and is
neither a Jersey entity nor an excepted foreignritghdwithin the
meaning of Article 22), as a “charity” in connectiavith any of its
activities in Jersey, if the person —

(@) knows, suspects or has reasonable grounds sigecuthat the
entity —
() is neither a Jersey entity nor an exceptedidoreharity, and
(i) is not a registered charity; and

(b) intends, by so referring to the entity, to @aasother person —
() to be misled as to the nature of the entity, or
(i)  to give any property or financial advantagehe entity.

(7) Paragraphs (2), (4) and (6) apply whether drthe person making the
reference is also the entity, and is referringgelf.

(8) The States may by Regulations prescribe exampto the prohibitions in
paragraphs (1) to (6).

(9) An entity or other person, that contravenesagaph (2), (4) or (6),
commits an offence and is liable to imprisonmemtdaerm of 2 years
and to a fine.

(10) An entity, that contravenes paragraph (1),0f3)5), commits an offence
and is liable to a fine of level 3 on the standsudle.

22  Excepted foreign charities

(1) For the purpose of Article 21, an entity isexcepted foreign charity if it
meets both the condition in paragraph (2) and tladition in
paragraph (3).

(2) The first condition is that the entity is —
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®3)

(4)

()

(a) established under the law —

(i)  of the United Kingdom, or of any jurisdictiohdt is part of
the United Kingdom, or

(i)  of a jurisdiction (not being Jersey, the Uiit€ingdom or a
part of the United Kingdom) that is prescribed this
purpose by the Minister by Order; and

(b) entitled, under the law of that jurisdiction, refer to itself in that
jurisdiction as a “charity” (or by any equivaleetin in a language
other than English that is used in that jurisdit}io

The second condition is that the entity —

(@) is managed wholly or mainly from the jurisdictiunder the law of
which it is established; and

(b) is not a registered charity.
The Minister may by Order prescribe that a Hjget entity is not

required to meet the first condition, despite sabagraphs (a) and (b) of
paragraph (2).

The States may by Regulations amend paragdgplf2) or (3) to make
different provision as to the conditions that aréé met.

23 Prohibition of unauthorized use of expression “drsey charity”

(1) Unless an entity meets all of the conditionpanagraph (3), that entity —
(@) must not refer to itself as a “Jersey charigyid
(b)  must not cause or permit another person ta tef¢éhe entity as a
“Jersey charity”.
(2) Unless an entity meets all of the conditionsparagraph (3), a person
must not refer to that entity as a “Jersey charifithe person —
(a) knows, suspects or has reasonable grounds sigecuthat the
entity does not meet all of those conditions; and
(b) intends, by so referring to the entity, to @aasother person —
(i) to be misled as to the nature of the entity, or
(i)  to give any property or financial advantagehe entity.
(3) The conditions are that the entity —
(@) is aregistered charity;
(b) is a Jersey entity; and
(c) is wholly or mainly managed or controlled in fsom within
Jersey.
(4) Paragraphs (1) and (2) are subject to any ¢xeeprescribed by the
States by Regulations.
(5) Paragraph (2) applies whether or not the pemsaking the reference is
also the entity, and is referring to itself.
(6) An entity that contravenes paragraph (1) comait offence and is liable
to a fine of level 3 on the standard scale.
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(7)

An entity or other person, that contravenesagaaph (2), commits an
offence and is liable to imprisonment for a tern2gfears and to a fine.

24 Power to restrict use of term “charitable” in sdiciting funds

(1)

(2)

®3)

(4)

The States may by Regulations make provisistrioting the use, other
than by a registered charity, of any relevant ténnrelation to the
soliciting of donations from the general public fosm any prescribed
description of persons.

The relevant terms are “charitable”, “publicbét” and any related term
(other than “charity”) specified as such in the Ragons.

Without prejudice to the generality of paradrdép) any Regulations
under that paragraph —

(& may make the provision by adapting any prowsiof Articles 21
to 23;

(b) may impose the restriction by any means, inolgicby requiring
permission to be sought from the Commissioner, wiay be
given discretion as to whether to grant that pesimoig and

(c) may provide for the Commissioner to issue guegaas to the
operation of the Regulations.

The Regulations may make it an offence to ewane a restriction
imposed by the Regulations, being an offence aagna penalty no
greater than a fine.

25  Power to require registered charities to identif themselves as such

(1) The Minister may by Order prescribe statemdhtt must be made
(including the manner in which they must be madg)abregistered
charity in relation to its registration in pres@ib descriptions of
document or publicity.

(2) Without prejudice to the generality of paradrgp), the provision that
may be made includes —

(a) provision requiring the charity to state anyabof the following —
() thatitis a charity,
(i)  its charity registration number,
(iif) that it is registered with the Commissioner,
(iv) how documents relating to its registration nieyinspected,
(v) the nature of its purposes,
(vi) the identity or contact details of one or mareits charity

governors;

(b) provision as to the legibility of the statemeamd the language or
languages in which the statement must or may bemad

(c) provision as to whether the requirement onlglias to documents
or publicity issued or signed on behalf of the dlaior to other
descriptions of document or publicity;
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(d) provision as to whether and how the requirenagpglies to web
pages and websites, and the responsibility of Haeity for those
pages or sites.

PART 7
INFORMATION AND ENFORCEMENT

26 Power to demand information

(1)

(2)

®3)

(4)

()

(6)

The Commissioner may, by notice in writing sshon a person falling

within paragraph (2), require that person —

(@) to provide to the Commissioner, at such time place as may be
specified in the notice, any information or docuinaina specified
description that the Commissioner reasonably reguiior the
purpose of determining whether to serve a requsteps notice; or

(b) to attend at such place and time as may befggaem the notice
and answer questions that the Commissioner realgonedpires
the person to answer for that purpose.

The persons falling within this paragraph are —

(a) a registered charity or an entity that was fmyna registered
charity; and

(b) a governor or former governor of a registerédrity or of an
entity that was formerly a registered charity.

If a person from whom provision of a documestrequired under
paragraph (1) claims a lien on any such documd, grovision is
without prejudice to the lien.

If the Commissioner exercises a power undeagraph (1) to require a
document to be provided, the Commissioner may —

(&) if the document is provided, retain or takeiespf it or extracts
from it and require the person providing it, or gmgrson who
appears to be in possession of relevant informadioth to be a
governor or employee of the registered charity,ptovide an
explanation of the document; and

(b) if the document is not provided, require thespa to whom the
requirement was directed to state, to the besthef gerson’s
knowledge and belief, where the document is.

A document, copy or extract retained or takewlen paragraph (4)(a)
may be retained for whichever is the longer of —

(a) aperiod of one year; and

(b) if within that period proceedings to which tth@ecument is relevant
are commenced against any person, until the cdoalus those
proceedings.

A person who requires a document retained updexgraph (4)(a) for the
purpose of the person’s business, and who reqthestslocument, must
be supplied with a copy as soon as practicable.
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(7)

(8)

9)

(10)

(11)

A person who without reasonable excuse contr@vea requirement
imposed on the person under paragraph (1) or Ghnits an offence
and is liable to imprisonment for a term of 3 man#nd to a fine of
level 3 on the standard scale.

Nothing in this Article is to be construed asjuiring the disclosure or
production by a person to the Commissioner of miztion or documents
that the person would in an action in court betketito refuse to disclose
or produce on the grounds of legal professionailpge.

A statement made by a person in compliance avitbquirement imposed
under this Article may not be used by the proseauth evidence against
the person in any criminal proceedings except moicgs under

paragraph (7) or (10).

A person commits an offence, and is liablartprisonment for a term of
2years and to a fine, if the person provides mfion to the
Commissioner, knowing that it is false in a mateparticular and
intending it to be used by the Commissioner for thgpose of an
application for registration or for the purposedetermining whether to
serve a required steps notice.

For the purpose of paragraph (10) it is ivafe whether the
information —

(a) is contained in a document or not; or
(b) is provided under this Article or not.

27  Required steps notices

(1) Paragraph (2) applies if the Commissioner bebehat —

(a) there has been misconduct by a registeredtghari

(b) aregistered charity does not pass the chisty

(c) agovernor of a registered charity has engagedsconduct;

(d) a governor of a registered charity is, by reasé a reportable
matter, unfit to be a governor of a registered itytamr

(e) a registered charity has ceased to meet thairemeents of
Article 11(4)(c) or (d).

(2) The Commissioner may serve written notice oy @ame or more of the
relevant persons, within the meaning of paragr@phrequiring steps
specified in the notice to be taken by that peisantime specified in the
notice, being steps that in Commissioner's opinéwa appropriate to
remedy the matter prompting service of the notice.

(3) The relevant persons for the purpose of papigfa) are —

(a) the registered charity; and
(b) the governors of the registered charity.

(4) If the notice is served by virtue of paragrdp){c) or (d), the steps
required may include (subject to Article 28) thesggension, removal or
replacement of the governor referred to in thahgaaph.
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®)

The Minister may by Order make further provisias to the procedure
for, and restrictions on, serving a notice under Article.

28 Required steps notices restricted in relation tgovernors of organized
religious charities

(1)

(2)

®3)

The Minister may by Order provide for registéreharities to be
categorized as organized religious charities foe thurpose of
paragraph (3), being registered charities that apjeethe Minister —

(@) to meet the charity test by virtue of Articidc), whether solely
or in combination with any other charitable purpce=l

(b) to be organized in such a way that the superviand discipline of
the governors of the registered charity, in refatio the activities
of the registered charity in Jersey (whether orat®t in relation to
activities elsewhere), is adequate to justify thmpligation of
paragraph (3).

The provision that may be made under paragfipincludes, without

limitation —

(&) provision granting discretion to the Commissiorio grant or
withdraw status as an organized religious charity;

(b) provision that distinguishes between charibesthe basis of the
status of the charity as —

(i) a designated religious charity within the meaniof the
Charities and Trustee Investment (Scotland) Act280the
Scottish Parliament,

(i) an institution falling within section 10(2) ahe Charities
Act 2011 of the parliament of the United Kingdom, o

(i) an entity in Jersey that is similar to suchdasignated
religious charity or to such an institution.

A required steps notice served on an organigkgdious charity, or on a
governor of such a charity, is invalid to the extémat it purports to
impose a requirement to suspend, remove or realagevernor of that
charity.

29 Restricted information

(1) Subject to paragraph (2) and to Articles 30 &hda person who receives
information relating to the business or other a$faf any person —
(@) under or for the purposes of this Law; or
(b) directly or indirectly from a person who hasreoeived it,
commits an offence and is liable to imprisonmemtdaerm of 2 years
and a fine if he or she discloses the informaticthaut the consent of the
person to whom it relates and (where sub-paragi@plapplies) the
person from whom it was received.
(2) This Article does not apply to information —
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(a) that is registered in the public parts of tlgister, within the
meaning of Article 10(3) to (5);

(b) that at the time of the disclosure is or hagaly been made
available to the public from other sources; or

(c) inthe form of a summary or collection of infeation so framed as
not to enable information relating to any particuterson to be
ascertained from it.

30 Required disclosure of information

(1) The Commissioner must disclose information he tComptroller, if
required by the Comptroller for the purpose of dingbthe Comptroller
to discharge any of his or her functions in relatio the taxation of
registered charities or other entities with anyrithble purposes.

(2) The Commissioner must disclose informationht® dFSC, if required by
the JFSC for the purpose of enabling the JFSC gohdrge any of its
functions under the Non-Profit Organizations (Jgréaw 2008°.

31 Permitted disclosure of information
Article 29 does not preclude the disclosure of iinfation —

(@) by or on behalf of the Commissioner, for pupax enabling the
Commissioner to discharge any of his or her fumstjo

(b) to the Comptroller for purpose of enabling Bemptroller to discharge
any of his or her functions;

(c) to the JFSC for purpose of enabling the JFS@isoharge any of its
functions;

(d) to the Attorney General, the Bailiff or the codor the purpose of
enabling them to discharge any of their functionselation to charities,
whether under this Law, a constitutional Law, tkistomary law, or any
other law;

(e) to any person for the purpose of the invegbgabr prosecution of any
offence under any enactment or under the custotaarpf Jersey, or for
the purpose of taking or deciding whether to tahkg proceedings under
this Law;

()  in any other circumstances prescribed by tlaeStby Regulations.

PART 8
APPEALS TO CHARITY TRIBUNAL

32  Establishment of Charity Tribunal
(1) There is established a tribunal to be knowtha<Charity Tribunal.

(2) The function of the tribunal is to hear andedetine appeals under this
Part.
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(3) Schedule 2 makes further provision in respéthetribunal.

33  Persons who may appeal and decisions that may &gpealed

(1) An applicant for registration may appeal aghiasdecision of the
Commissioner —

(a) torefuse to register the applicant; or

(b) to refuse to register the applicant in therietstd section of the
register.

(2) Arregistered charity may appeal against a datisf the Commissioner —
(a) to deregister the charity;

(b) to refuse permission, under Article 12(4), floe charity to change
its registered name or add an alternative regidteaene;

(c) to require the charity, under Article 12(6), @apply to change its
registered name;

(d) to refuse approval, under Article 13(3), of reagmsed amendment
of the charity’s purposes to add or substitutefierint charitable
purpose; or

(e) to refuse to approve an amendment, proposederund
Article 13(4)(b), to the charity’s registered publibenefit
statement.

(3) A person on whom the Commissioner serves a@aotnder Article 26 or
a required steps notice may appeal against thesidaciof the
Commissioner to impose a requirement containeddémbtice.

(4) The Attorney General may appeal against anyisgec of the
Commissioner.

(5) A person, other than an applicant for regigirgta registered charity, or
the Attorney General, may appeal against a decwHioime Commissioner
to register an applicant, on the ground that, &hlbe time of the
application and the time of the appeal —

(a) the applicant did not meet the charity test; or

(b) if the appellant has an interest in the registename of the
applicant, that name was undesirable under Arfi2lg).

34  Grounds of appeal and powers of tribunal in detenining appeals

(1) An appeal may be made to the tribunal on tloeiga that the decision of
the Commissioner was wrong or unreasonable on etstsnthe facts or
the law.

(2) The tribunal may —
(@) make such interim order on an appeal as ikghiit;

(b) consider evidence that was put to the Commmssior accept other
evidence.

(3) On determining an appeal the tribunal may —
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(@) remit the decision to the Commissioner, sulttgtithe tribunal’s
decision for that of the Commissioner, or dismissdppeal,

(b) award costs if satisfied that the appeal wastieus or otherwise
grossly unreasonable;

(c) make any recommendation to the Commissioner,tcasthe
performance of his or her functions in connectigthwhe subject
matter of the appeal, that appears to the tribtmbk called for in
the circumstances of the case.

35 Appeal and reference to court

(1) A party to an appeal to the tribunal, or théotey General, may appeal
from the decision of the tribunal to the court dr tground that the
decision was unreasonable having regard to altifoemstances of the
case.

(2) The court, on determining the appeal, may retmit decision to the
tribunal or to the Commissioner, substitute thertewlecision for that of
the tribunal or that of the Commissioner, or distie appeal.

(3) The tribunal may refer any point of law to ttwurt for the court to give a
ruling on the point.

(4) The court may make such interim order on areappr reference as it
thinks fit.

36  Further provision as to appeals to tribunal or ourt

(1) Nothing in this Part is to be read as limitthg Commissioner’s power to
reconsider his or her own decisions or the decssminhis or her staff,
whether at the request of any person or on the Ussimner's own
motion.

(2) The Minister may by Order —

(@) prescribe time limits within which appeals ke tribunal or court
are to be brought; and

(b) make such provision as to the giving of noti€alecisions by the
Commissioner or the tribunal, or of notice of reasdor such
decisions, as appears to the Minister to be expedar the
purpose of enabling appeals to be brought withintame limits.

(3) If the court or tribunal substitutes its dearsifor any other decision, it
may order that the substituted decision is to tfikect for all purposes
from any date appearing to the court or tribunalb® appropriate,
whether that date is before, on or after the dateeporiginal decision or
of the court’s or tribunal’s own decision.

(4) If the court or tribunal makes an order undaragraph (3) that a
substituted decision is to take effect from a dasdéore the date of the
order, an act, that occurred before the date obtHer, is not rendered an
offence merely by virtue of the operation of thdeat
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PART 9
MISCELLANEOUS AND FINAL PROVISIONS

37  Offences by corporate and other bodies

(1)

(2)

If an offence under this Law, committed byraited liability partnership,
a separate limited partnership or a body corpasapeoved to have been
committed with the consent or connivance of —

(&) a person who is a partner of the partnershigljrector, governor,
secretary or other similar officer of the body amate; or

(b) any person purporting to act in any such capaci

the person is also guilty of the offence and liahl¢he same manner as
the partnership or body corporate to the penaltyiged for that offence.

Where the affairs of a body corporate are madagy its members,
paragraph (1) applies in relation to acts and difaaf a member in
connection with the member’s functions of managerasrif the member
were a director of the body corporate.

38 Service of notices

The Minister may by Order make further provisiontasthe service of any
notice under this Law.

39 Regulations and Orders

(1)

)

An Order or Regulations under this Law may agntsuch transitional,

consequential, incidental, supplementary or savimgsisions, other than

an amendment of this Law, as appear to the Minaténe States (as the
case may be) to be necessary or expedient forutpoges of the Order
or Regulations.

A power under this Law to amend, by Regulatiarg/ provision of this
Law includes the power to make such transitionainsequential,
incidental or supplementary amendments to any gwhevision of this
Law as appears to the States to be necessary edierp

40  Savings and transitional provisions

(1)

)

Nothing in this Law is to be read as derogatfrgm any power or

function of the Attorney General, the Bailiff, dret court, being a power
or function that exists independently of this Lamder customary law or
otherwise), in respect of charities or of acts @braritable purposes
(whether as defined in this Law or otherwise).

The States may by Regulations make such othéing provision as
appears to the States to be necessary or expéali¢he purposes of this
Law.
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®3)

The States may by Regulations make such tranalt provision as
appears to the States to be necessary or expéaight purposes of the
bringing into force of this Law.

41  Amendments of enactments in relation to exemptiofrom liability for tax

(1)

In the Income Tax (Jersey) Law 1964
for Article 115(a) there is substituted thddwling paragraph —

(@)

“(@) any income derived from the property of a diyaregistered under
the Charities (Jersey) Law 2@1-in so far as such income is
applied in accordance with that Law;”;

after Article 115(ab) there are inserted tHeofeing paragraphs —

(b)

“(ac)

(ad)

any income derived from the property of arfdation within the
meaning of the Foundations (Jersey) Law 20000f a trust, if —

(i)

(i)
(iif)

the income does not fall within sub-paragrag)) put all of
the purposes of the foundation or trust are cHaata
purposes, or purposes that are purely ancillarpa@dental
to any of its charitable purposes, within the megrif the
Charities (Jersey) Law 201-,

the foundation or trust does not solicit danas, within the
meaning of that Law, from the general public, and

before the income is derived, the foundatmmtrust notifies
the Comptroller in writing that it qualifies for drintends to
rely on this exemption,

in so far as such income is applied to the makindamations to
charities registered under the Charities (Jersewy 201-, or to
excepted foreign charities within the meaning ofidde 22 of that

Law;

any income derived from the property of a fiation within the
meaning of the Foundations (Jersey) Law 2009 ertafist, if —

(i)

(ii)

the foundation or trust was established in &grbéefore the
date on which Article 41 of the Charities (Jerskegyv 201-

comes into force (“the relevant date”), for any thie

following purposes —

(A) the advancement of education,

(B) the relief of poverty,

(C) the furtherance of religion,

(D) a purpose beneficial to the whole community,

(E) the service of any church or chapel or anydiug
used solely for the purpose of divine worship,

the income does not fall within paragraph ¢a)ac), but the
foundation or trust was entitled immediately befdhe
relevant date to exemption from income tax under
paragraph (a) of this Article as then in force ba income
derived from its property, and
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(2)

®3)

(i) the foundation or trust does not (at any time or after the
relevant date) solicit donations within the meanafgthe
Charities (Jersey) Law 201-,

in so far as such income is applied to a purpos&iored in sub-
paragraph (i);";

(c) in Article 115(c) for the words “the States®étk are substituted the
words “the States or any of the parishes”;

(d) in paragraph 7(a) of Schedule 2, for the wofasy charity or
ecclesiastical body” there are substituted the w6ady registered
charity (within the meaning of the Charities (Jgjseaw 2019
or ecclesiastical body”.

In the Goods and Services Tax (Jersey) Law 2607

(@) in paragraph 5(2) of Schedule5 for the wordwedns a
corporation, association, or trust,” there are sulied the words
“means a corporation, association, trust or othétye”;

(b) in paragraph 1A of Schedule 6, in the defimtifase for a relevant
charitable purpose”, after the word “charity” thene inserted the
words “(within the meaning of paragraph 5(2) of &tie 5)”.

In Regulation 28 of the Goods and Services T@kersey)
Regulations 2007 —

(& in paragraph (1)(aa) for the words “in the seuor furtherance of
the charitable activities of the charity and in @dance with the
rules, articles or other constitution of the chdrithere are
substituted the words “in the furtherance of tharithble purposes
of the charity, in accordance with the constitutminthe charity
and, if the charity is registered under the Chesiti(Jersey)
Law 201%, in accordance with the requirements of that Law”;

(b) in paragraph (3) for the definition “charitabbeirposes” there is
substituted the following definition —

“‘charitable purposes’ has the meaning given bg @harities
(Jersey) Law 20%%”.

42  Amendments of Laws relating to sharing of information

(1) For the purpose of paragraph (2) a relevanttement is —

(a) the Proceeds of Crime (Supervisory Bodiesk&lgrLaw 2008;
(b) any other enactment under which the JFSC hadifuns;
(c) any enactment relating to taxation.

(2) The States may by Regulations amend any reled@actment, to make
such provision as the States consider necessaxpedient to enable any
supervisory body, the JFSC and the Comptrollerigolalse information
to the Commissioner for the purposes of this Law.

43  Consequential amendments of other enactments

The States may by Regulations —
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(@8 amend the Trusts (Jersey) Law 1®84nd the Foundations (Jersey)
Law 2009° to make provision for the application under thasevs of
the charity test under this Law (by reference &% itself, or to whether a
trust or foundation is registered under this Lawptherwise), or of the
definition of charitable purposes under this Lang for related purposes;

(b) amend any other enactment (not including th&wv)l to make such
consequential provision as the States considerseapeor expedient, in
relation to a reference (direct or indirect) in tttdher enactment to
charities or charitable purposes or related terms.

44  Citation and commencement
(1) This Law may be cited as the Charities (Jerkayy 201-.

(2) Parts1 to 3, Articles 32, 38, 39, 40, 42 ary this Article and the
Schedules come into force 7 days after registration

(3) The remainder of this Law comes into force anhsday or days as the
States may by Act appoint.
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SCHEDULE 1
(Article 3)

JERSEY CHARITY COMMISSIONER

1 Appointment of Commissioner

(1)

)

®3)

(4)

®)

(6)

()

(8)

The Minister must appoint a person appearingh® Minister to be
suitable to hold the office of the Commissioner.

Before appointing a person as the CommissidherMinister must seek
the views of the Jersey Appointments Commissioriabéished by

Article 17 of the Employment of States of Jerseypkyees (Jersey)
Law 2005, on the appointment (without prejudice to the penef the

States or the Jersey Appointments Commission uAderle 15 of that

Law).

The Minister must, at least 2 weeks before agpg a person as the
Commissioner, present to the States a notice obhiser intention to
make the appointment.

A person appointed as the Commissioner holdsvacates that office in
accordance with the terms of his or her appointirairidject to this Law.

When appointing a person as the Commissioner Nfinister must
determine the period of the appointment, beingnmate than 6 years.

The Minister may re-appoint a person servinghasCommissioner (and
references in this paragraph to appointment inciaeigppointment).

The Minister must take all reasonable stepsnigure that at all times the
office of the Commissioner is filled.

Nothing in sub-paragraph (7) is to be constragg@reventing the terms of
a person’s appointment from requiring the persorwtok under the
appointment for only a limited number of days ipear or hours in a day.

2 Status of Commissioner

(1) The Commissioner may, as a corporation soléhenname of his or her

office —

(&) enterinto an agreement for any purpose obhieer office;

(b) acquire, hold and dispose of movable property;

(c) sue and be sued in any civil proceedings;

(d) be charged with an offence and defend crinpnateedings; and

(e) do anything reasonably necessary or expediendrfincidental to
any of the Commissioner’s functions.

(2) The Commissioner is independent of the Statdslze Minister.

(3) The terms and conditions of the appointmenthef Commissioner must
not be construed so as to create a contract of oymgint or agency
between the States, or the Minister, and the peappnointed.
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(4)

Despite sub-paragraphs (2) and (3) —
(@) the remuneration or other payment for services the

Commissioner, due under the terms of his or heoiappent, must
be paid out of the annual income of the States; and

(b) all fees and other sums received by the Comeomss in the
exercise of his or her functions must be paid wititome of the
States.

3 Termination of office as Commissioner

(1)

(2)

®3)

(4)

A person ceases to be appointed as the Conaméssi —

(@) he or she resigns from office by giving notslésan 3 months’
notice in writing to the Minister;

(b) the Minister terminates his or her appointmemtder sub-
paragraph (2); or

(c) his or her appointment expires under sub-paray(4).

The Minister may terminate the appointment ofparson as the
Commissioner, after satisfying himself or herse#ttthe person —

(&) has been absent from his or her duties forregdonger than
4 consecutive weeks;

(b)  has become bankrupt;
(c) s incapacitated by illness; or

(d) is otherwise unable or unfit to discharge tlhmctions of the
Commissioner.

The Minister must, not more than 2 weeks afterminating the
appointment, present to the States a notice that Nfinister has
terminated the appointment.

A person’s appointment as the Commissionerregpf —

(@) the period for which the person was appointqares without re-
appointment;

(b) the person becomes a member of the States; or

(c) the person completes 12 years (whether corigecubr in
aggregate) of service as Commissioner.

4 Staff, resources and reporting

(1)

)

The Minister must make available to the Commissr such number and
descriptions of staff as the Minister considersraguired for the proper
and effective discharge of the Commissioner’s fiomst

To the extent that any States’ employee (wittiie meaning of the
Employment of States of Jersey Employees (Jersay) 2005), while
made available under sub-paragraph (1), perforrhenetion under the
direction of the Commissioner, the employee isddrbated as a member
of the Commissioner’s staff for the purposes of ttaw.
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®3)

(4)

®)

(6)

()

(8)

9)

(10)

(11)

(12)

Any function of the Commissioner may, to theaeet authorized by the
Commissioner, be exercised on behalf of the Comariss by any
member of the Commissioner’s staff, except —

(@) the decision under Article 11 on whether tdstey a charity;

(b)  the decision under Article 15(3) on whetherdtuse to deregister
a charity; and

(c) the decision under Article 16 on whether toegéster a charity.

The Minister may designate a person as thevaek person for the
purpose of sub-paragraph (5).

A relevant person designated under sub-parag@pis to be treated as
the Commissioner for the purposes of this Law, if —

(&) the person appointed as the Commissioner islea act through
incapacity or absence; or

(b) there is a vacancy in the office of Commissipne

on a temporary basis until the Commissioner becabésto act again or
a new Commissioner is appointed under paragraph 1.

The Minister must provide such accommodatiod aquipment as the
Minister considers are required for the proper efidctive discharge of
the Commissioner’s functions.

The cost of providing staff, accommodation atliipment under this
paragraph must be met out of the annual incombeo$tates.

The Commissioner must prepare and publish artem the activities of
the Commissioner in each calendar year.

The Commissioner must provide the Minister vilie report as soon as
practicable after the end of the year to whichréport relates, but in no
case later than 4 months after the end of that year

The Minister must lay a copy of the reportpsovided before the States
as soon as practicable after the Minister recdiveseport.

The Minister may, by giving written notice tbe Commissioner and
publishing that notice, give directions to the Cassioner as to the
content and form of the report.

Directions under paragraph (11) must respleetihdependence of the
Commissioner and, in particular, must not requive teport to contain
justification of any decision of the Commissionerrélation to individual
charities, governors or applicants for registration
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SCHEDULE 2
(Article 32)

CHARITY COMMISSION TRIBUNAL

1 Appointment

(1)

(2)

©)

(4)

()
(6)
(7)

(8)

The Minister must appoint as members of theutral at least 4, and no
more than 8, persons appearing to the Ministereostitable for the

position and to have appropriate experience togsafel the interests of
the public and the charitable sector in Jersey.

Before appointing a person as a tribunal mepther Minister must seek
the views of the Jersey Appointments Commissiorabdished by
Article 17 of the Employment of States of Jerseyplayees (Jersey)
Law 2003® on the appointment (without prejudice to the penef the
States or the Jersey Appointments Commission uAdérle 15 of that
Law).

The Minister must, at least 2 weeks before appm a person as a
tribunal member, present to the States a notida@sobr her intention to
make the appointment.

A person appointed as a tribunal member hotdisvacates that position
in accordance with the terms of his or her appoaminsubject to this
Law.

When appointing a person as a tribunal member Minister must
determine the period of the appointment, beingnmate than 6 years.

The Minister may re-appoint a person serving asbunal member (and
references in this paragraph to appointment inciaeigppointment).

The Minister must, among the members of tHeutral, designate one as
the chair and another as the vice-chair.

Service as a tribunal member is honorary, @nlbe Minister determines
that the chair is, or all the members are, to Ineureerated by the States
as Minister sees fit.

2 Termination of appointment

(1) A person ceases to be a member of the triitiral
(@) he or she resigns from office by giving notsléisan one month’s
notice in writing to the Minister;
(b) the Minister terminates his or her appointmamder sub-
paragraph (2); or
(c) his or her appointment expires under sub-paay(4).
(2) The Minister may terminate the appointment geason as a member of
the tribunal, after satisfying himself or hersélt the person —
(@) has been absent from his or her duties forragdonger than
8 consecutive weeks;
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®3)

(4)

(b)  has become bankrupt;
(c) isincapacitated by illness; or

(d) is otherwise unable or unfit to discharge tinections of a member
of the tribunal.

The Minister must, not more than 2 weeks afterminating the
appointment, present to the States a notice that Nfinister has
terminated the appointment.

A person’s appointment as a member of the tiabexpires if —

(a) the period for which the person was appointqares without re-
appointment;

(b) the person becomes a member of the States; or

(c) the person completes 12 years (whether corigecubr in
aggregate) of service as a member of the tribunal.

3 Staff, resources and reporting

(1)

(2)

®3)

(4)

®)

The Minister must make available to the tridusach number and
descriptions of staff and resources as the Ministeisiders are required
for the proper and effective discharge of the wmidis functions.

The Minister must secure that there is avadlablthe tribunal at least one
member of staff to serve as the responsible offidesrged with assisting
with the administration of (but not determinatidng the tribunal.

The responsible officer must prepare a repaortttie activities of the
tribunal in each calendar year.

The responsible officer must provide the Mimisith the report as soon
as practicable after the end of the year to whiehreport relates, but in
no case later than 4 months after the end of &t y

The Minister must lay a copy of the report sovided before the States
as soon as practicable after the Minister receiveseport.

4 Procedure of tribunal

(1) A sitting of the tribunal is to be presided by —
(@) the chair;
(b) the vice-chair, if the chair is absent; or
(c) if both the chair and vice-chair are absentyrilaunal member
appointed for the purpose by the tribunal membeesgnt at the
sitting.
(2) Subject to sub-paragraph (1), and to any Régus under sub-
paragraph (3), the tribunal may regulate its owatedure.
(3) The States may by Regulations make further ipimv as to the
procedure of the tribunal, including in particuteiovision as to —
(@) the burden of proof on an appeal,
(b) the summoning of witnesses and the administiadf oaths;
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(c) securing the production of documents and eviden

(d) the conduct of hearings, the determination ppeals with or
without hearings, and the holding of hearings wholt partly in
public or private or in the absence of any party;

(e) enabling an appeal to be determined, or anyempteliminary or
incidental to an appeal to be dealt with or dittgiven, by the
chair or vice-chair, or subject to any quorum ating rules;

(f)  the award of costs, and the creation of offanicerelation to the
tribunal, carrying a penalty not exceeding imprisent for a term
of 2 years and a fine;

(g) the publication of reports of the tribunal’sc@gons;

(h)  duties of the Commissioner in relation to apesd;

(i)  striking out, withdrawal and amendment of afgpexa replies;

()  such ancillary powers of the tribunal as that& think necessary
for the proper discharge of its functions.
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