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PROPOSITION 

 
THE STATES are asked to decide whether they are of opinion  

 
to adopt an Act, as set out in Appendix 1, annulling the Employment 

(Qualifying Period) (Jersey) Order 2014. 

 

 

 

DEPUTY G.P. SOUTHERN OF ST. HELIER 
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REPORT 

 

The Minister for Social Security, in a press release issued on 5th December 2014, 

announced her decision to extend the qualifying period for unfair dismissal complaints 

from 6 months to one year.  

 

Currently, an employee who feels that they have been unfairly dismissed may make a 

complaint to the Employment and Discrimination Tribunal if they have 6 months’ 

service with their employer. The Minister has decided that, from 1st January next year, 

employees must have one year’s service before they are entitled to make a complaint. 

The change will only apply to new jobs that start on or after 1st January 2015. 

Employees who already have a job will retain the right to claim unfair dismissal after 

6 months’ continuous service.  

 

It is a matter of considerable concern to many that the ability for an employer to 

dismiss someone unfairly, without challenge from the employee, is to be made easier. 

This is a significant and controversial decision and should not have been made solely 

by Ministerial decision but by the Assembly as a whole. 

 

There remain sound reasons why such a decision, with the potential for both intended 

and unintended consequences, should be subject to scrutiny of the wider membership 

as well as official scrutiny from the relevant panel, if needed. The fact is that to bring 

this decision, which is not time sensitive, by order rather than by regulation is a 

deliberate attempt by the Minister to avoid debate on the wider issues involved in 

employee protection. The only way to ensure any debate at this stage is via an 

annulment motion such as this. 

 

However, the fact is that this decision has been thoroughly examined by the 

Employment Forum. The Forum reported its findings to the previous minister in June 

2013. The full report is attached in at Appendix 2, but its conclusions can be 

summarised as follows – 

 

“The Forum has found no evidence that a longer qualifying period would 

have a positive impact on employment and job opportunities. The Forum 

considered whether the consultation revealed any other reasons that might 

support a longer qualifying period. The Forum has concluded that the 

potentially detrimental impact of a longer qualifying period outweighs the 

potentially positive factors to such an extent that the Forum cannot 

recommend a longer qualifying period. 

 

The Forum recommends by way of a majority decision that the qualifying 

period for protection against unfair dismissal should remain at 26 weeks.” 

 

The body tasked with the duty to advise the minister and the States on employment 

issues has clearly decided against the decision of the current Minister. One has to ask 

what has changed so significantly over the past 18 months to justify the Minister’s 

contrary decision. The full Employment Forum report is attached at Appendix 2. 

 

The JACS website clearly lays out the terms for fair dismissal as follows – 
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“Fair dismissal (Article 64) 

 

3. For a dismissal to be fair the employer must show that the principal 

reason for the dismissal is either: 

 

a) The capability or qualifications of the employee in relation to 

the kind of work he was employed to do. (Capability is in 

relation to skill, aptitude, health or other physical or mental 

quality. Qualifications relate to any degree, diploma or other 

academic, technical or professional qualifications that are 

relevant to the position). 

 

b) The conduct of the employee. 

 

c) That the employee was redundant (see later comments in 6 b) 

and e) on selection for redundancy). 

 

d) That to continue to employ the person would be contravening 

a duty or restriction imposed by law (e.g. a person employed 

as a driver who is banned from driving). 

 

e) Some other substantial reason of a kind that would justify the 

dismissal of the employee and that in the circumstances the 

employer acted reasonably in treating it as a sufficient reason 

for dismissal (e.g. the dismissal of a person specifically 

employed to cover another's maternity leave when the other 

employee returns to work; a reason associated with 

significant business reorganisation).” 

 

There is no unnecessary or artificial restriction on the ability of the employer to 

dismiss any worker he judges to be not up to the job. 

 

The Minister argues that a one year qualifying period will encourage employers to 

take on more staff and will make a real difference to locally-based small businesses. 

The additional 6 months to assess whether a person is right for the job should increase 

the number of employers who are willing to give a local jobseeker a chance through 

one of our Back to Work initiatives, she says.  

 

In response to this argument the Employment Forum contains this quote – 

 

“In terms of recruiting additional staff the employment qualifying factor does 

not play a part on whether we recruit or not, we look purely at business needs 

and costs, so the qualifying period has not been a barrier to employing more 

staff...The number of vacancies would not change depending on the outcome 

of this consultation.” (Anonymous employer) 

 

To suggest that an employer cannot judge the ability of an employee to meet the 

requirements of a job within 6 months is to say the least surprising. To further suggest 

that this extension will encourage employers to take on more workers has no basis in 

evidence. The Chief Minister attempts some clarification when he talks of “removing 

one of the perceived barriers to employing staff.” What then can be the nature of this 

“perceived barrier?” 
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In responding to “employer perceptions” the Forum quotes research undertaken by 

BIS in March 2013 – 

 

“… the research found that employer perceptions did not reflect the real 

impact that regulation has on businesses. The report states that “Evidence of 

a perception-reality gap was most apparent amongst small and micro 

employers that did not have any formal HR policies in place. When describing 

their practices for managing staff, they indicated that the effect of regulation 

was limited and yet they described regulation as burdensome because they 

were anxious about litigation. This is very similar to the findings of Peck et al 

(2012). They showed that the perception of regulation being burdensome was 

influenced by anxiety and the belief that regulation was overly complex, 

rather than by the actual legal obligations that employers had to meet.” 

 

The answer to this “perception” problem can be found in the next section of the JACS 

guide to dismissal. The actions of the employer have to be deemed reasonable, and an 

employee who may be facing a serious sanction (such as dismissal) has the right to 

seek representation at a disciplinary meeting, as follows – 

 

“Reasonable or justifiable 

 

4. Even if the employer has grounds to dismiss the employee the 

Tribunal will consider whether or not the employer's action was 

reasonable. In so doing, it will consider the size and administrative 

resources of the employer, any changes in the business before or after 

the dismissal. The decision taken by the employer must be one that a 

reasonable employer would have made. What may be fair for one 

employer may not be fair for another and the reason must have 

substantial merits. 

 

5. Part 7A of the Employment Law gives employees the right to be 

represented where their employer requires or requests them to attend 

a disciplinary or grievance hearing and the employee tells the 

employer that he or she wishes to be represented at the hearing. 

 

This right only applies to disciplinary hearings where the hearing 

could result in a formal written warning or some other formal 

disciplinary action being taken against the employee (or the 

confirmation of one of the above), including appeal hearings. 

Informal disciplinary hearings, such as meetings to investigate an 

issue, do not attract the right to be represented. If it becomes clear 

during the course of such a meeting that disciplinary action is 

necessary, a formal hearing should be arranged where the employee 

has the right to be represented. 

 

The Employment Law provides that an employee may be represented 

by one of the following people in formal disciplinary or grievance 

hearings – 

 

 A fellow employee who is employed by the same employer, 
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 An employed trade union official (who may or may not be an 

official of a union that is recognised by the employer, but the 

union must be registered under the Employment Relations 

(Jersey) Law, 2007). 

 A trade union official who is not employed by a union, but 

whom the union has reasonably certified in writing as having 

experience of, or having received training in, acting as an 

employee's representative at disciplinary or grievance 

hearings. 

 

In effect then, we are being told that the requirement to act in a reasonable manner, 

and to allow employees to have representation at disciplinary meetings, should they 

wish it, is perceived by some employers, especially those running SME’s, as being a 

block to the way they wish to run their businesses. These employers wish to extend the 

period in which they can unreasonably dismiss workers from 6 to 12 months. 

 

“It appears that employers, particularly smaller businesses, have the 

impression that fairly dismissing employees is almost impossible. Extending 

the qualifying period potentially perpetuates the myth that fair dismissals 

cannot be achieved and does not necessarily avoid future unfair dismissal 

claims.” (Employment Forum) 

 

The Forum went on to state – 

 

“A recent review of the Employment Tribunal’s decisions in 2012 identified 

that some employers are unaware of the requirements of the Employment Law 

and identified a need to increase employers’ awareness of the need to provide 

fair warning of dismissal or redundancy. It appears that more advice, support 

and guidance may be required by employers, rather than a longer period in 

which to avoid unfair dismissal complaints.” 

 

The appropriate response to the false perceptions, and lack of understanding amongst 

some employers, is to continue and expand the outreach training and support offered 

to these employers, not to extend the period in which poor practice can continue. 

 

The Minister also states that this change has the potential to motivate employers to 

offer more permanent terms and conditions of employment to employees, rather than 

entering into casual staffing arrangements. However, that solution, in the opinion of 

one law firm at least, is unlikely – 

 

“As the Consultation recognises, so as not to risk a potential unfair dismissal 

complaint, employers may terminate an employee's employment shortly prior 

to the end of the 26 week period if they are not certain about an employee's 

suitability for a job. It is correct that such approach is often adopted by 

employers and does, in our experience, happen in practice. However, in our 

view, that in itself is not a sound basis on which to extend the qualifying 

period. If the qualifying period were to be increased, there is a likelihood that 

the practice of terminating employment shortly prior to the point at which 

unfair dismissal protection commences would continue. The only difference 

would be that employment would be terminated at 50 or so weeks (if the 

qualifying period were 12 months) rather than 24 or 25 weeks as happens 

currently… this, in turn, could lead to greater insecurity for employees…” 
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Finally, we need to examine the concept of those actions which are considered to be 

“automatically unfair” and therefore exempt from any qualification period, whether 

that be 6, 12 or 24 months. In Jersey these are listed on the JACS website as follows – 

 

“Automatically unfair dismissal arises in the following circumstances: 

 

a) Being or proposing to become a member of a trade union, taking part 

or proposing to take part in the activities of a trade union within his 

own time or within working time with the consent of the employer, or 

refusing or proposing to refuse to be or remain a trade union member, 

or taking part in official industrial action (irrespective of length of 

service or having reached retirement age). 

 

b) Selection for redundancy on grounds related to union membership or 

activity (irrespective of length of service or having reached retirement 

age). 

 

c) Asserting or bringing proceedings against an employer to enforce a 

statutory right e.g. statement of initial terms of employment 

(irrespective of length of service or having reached retirement age). 

 

d) Asserting or bringing proceedings against an employer to require the 

payment of a particular rate of minimum wage (irrespective of length 

of service or having reached retirement age). 

 

e) Being selected for redundancy unfairly in that the circumstances of 

the redundancy applied equally to other employees who have not been 

made redundant and it can be shown that the employee was selected 

after asserting a right under either (or both) the above paragraphs c 

and/or d 

 

f) Being dismissed for representing (or proposing to represent) another 

employee, or for asserting the right to be represented in a disciplinary 

or grievance hearing. 

 

g) Being dismissed for a reason which would constitute an act of 

discrimination under the Discrimination (Jersey) Law 2013. 

 

Note: The Law contains a provision that dismissal by reason of pregnancy, 

childbirth or maternity (irrespective of length of service or having reached 

retirement age) will also be automatically unfair. This provision requires 

Regulations to be introduced (following consultation on maternity leave etc.) 

prior to it becoming law. Dismissal due to pregnancy, childbirth or maternity 

may be unfair, but will not be automatically unfair until these Regulations are 

introduced.” 

 

It is undoubtedly appropriate that dismissal for trade union activity and on racial 

grounds should be seen as automatically unfair, requiring no qualifying period. 

However, until the Discrimination (Jersey) Law is extended to cover discrimination on 

grounds of sex, due later in 2015, and then further, to take in discrimination on 

grounds of disability and sexual orientation, then the extension of the qualifying 

period from 6 to 12 months is a move in entirely the wrong direction.  
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Comparison with the situation in the UK, where there is a whole ramp of 

discriminatory “characteristics” long embedded in law and culture requiring no 

qualification period to be accessed is inappropriate.  

 

Acceptance of the ministerial decision on this issue would, in effect, reduce protection 

against discriminatory dismissal for many employees.  

 

Finance and manpower implications 

 

There are no financial or manpower costs to acceptance of this draft Act of annulment. 
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APPENDIX 1 

 

 

 

DRAFT ACT ANNULLING THE EMPLOYMENT 

(QUALIFYING PERIOD) (JERSEY) ORDER 2014 
 

Made [date to be inserted] 

  

Coming into force [date to be inserted] 

 

THE STATES, in pursuance of the Subordinate Legislation (Jersey) 

Law 1960, as having effect by virtue of Article 104(8) of the Employment 

(Jersey) Law 2003, annulled the Employment (Qualifying Period) (Jersey) 

Order 2014. 
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APPENDIX 2 

 

EMPLOYMENT FORUM’S RECOMMENDATION ON THE QUALIFYING 

PERIOD FOR PROTECTION AGAINST UNFAIR DISMISSAL 

R.58/2013 

Presented to the States on 14th June 2013 

by the Minister for Social Security 
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