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DRAFT CHILDREN (ARRANGEMENTS TO ASSIST 

CHILDREN TO LIVE OUTSIDE JERSEY) 

(AMENDMENT) (JERSEY) LAW 202- 

European Convention on Human Rights 

In accordance with the provisions of Article 16 of the Human Rights (Jersey) Law 2000, 

the Minister for Children and Education has made the following statement – 

In the view of the Minister for Children and Education, the provisions of the Draft 

Children (Arrangements to Assist Children to Live Outside Jersey) (Amendment) 

(Jersey) Law 202- are compatible with the Convention Rights. 

 

 

Signed: Deputy S.M. Wickenden of St. Helier 

 Minister for Children and Education 

  

Dated: 13th January 2022 

 





Draft Children (Arrangements to Assist Children to Live Outside Jersey) 
(Amendment) (Jersey) Law 202- Report 

 

 

◊   P.9/2022 Page - 5 

 

REPORT 

 1 Introduction  

1.1 The Children (Jersey) Law 20021 (the “Children Law”) provides a legal 

framework for arrangements to place children who are looked after by the 

Minister for Children and Education (the “Minister”) in a suitable setting by 

providing for the provision of accommodation and maintenance by the Minister 

for children whom the Minister is looking after.  

1.2 Paragraph 4 of the Schedule 2 of the Children Law confers a power on the 

Minister that relates to arrangements to assist children to live outside Jersey, and 

the conditions placed on this.  

1.3 An issue has been identified that relates to the requirement for the court to 

approve the application for placement outside of Jersey only if satisfied, inter 

alia, that, in the case of a child placed outside Jersey in the absence of consent, 

the child is to live in the country concerned with a parent, guardian or other 

suitable person2. 

1.4 In practice, the placement of children outside Jersey can involve placement in 

residential care. The issue is that there has been uncertainty as to whether the term 

suitable person allows for a child to be placed, under that provision, in residential 

care.  

1.5 The specific point of uncertainty is as to the proper interpretation of “person” and 

whether this can be interpreted to cover placements with corporate entities, such 

as a residential care home service, or is to be interpreted only as permitting 

placements with specific named persons, i.e. individuals. 

1.6 By way of solution the Children (Arrangements to Assist Children to Live 

Outside Jersey) (Amendment) (Jersey) Law 202-has been drafted. If passed this 

draft Law will amend the Children Law to enable the Court to approve 

arrangements for a child that is cared for by the Minister for Children and 

Education (“Minister”), or is looked after by the Minister, to live outside Jersey 

whether with people with parental responsibility for that child, other suitable 

individuals, or in any suitable type of residential accommodation. 

 

2 Background  

2.1 Paragraph 4 of Schedule 2 to the Children Law enables the Minister to make 

arrangements, or assist in arrangements for, any child in the Minister’s care to 

live outside Jersey. Schedule 2, paragraph 4 of the Law provides [bold underline 

emphasis added] – 

“(1) The Minister may – 

(a) with the approval of the court arrange for, or assist in arranging 

for, any child in the Minister’s care to live outside Jersey; and 

(b) with the approval of every person who has parental responsibility 

for the child arrange for, or assist in arranging for, any child not in 

the care of the Minister but looked after by the Minister to live 

outside Jersey. 

 
1 https://www.jerseylaw.je/laws/current/Pages/12.200.aspx  
2 Schedule 2, paragraph 4(2)(c)(ii) of the 2002 Law 

https://www.jerseylaw.je/laws/current/Pages/12.200.aspx
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(2) The court shall not give its approval under sub-paragraph (1)(a) unless it 

is satisfied that – 

(a) it would be in the child’s best interests to live outside Jersey; 

(b) suitable arrangements have been, or will be, made for the child’s 

reception and welfare in the country in which the child will live; 

(c) the child has consented to living in that country except where – 

(i) the court is satisfied that the child does not have sufficient 

understanding to give or withhold his or her consent, and 

(ii) the child is to live in the country concerned with a parent, 

guardian or other suitable person; and 

(d) every person who has parental responsibility for the child has 

consented to the child living in that country except for a person 

whom the court is satisfied cannot be found, is incapable of 

consenting or is withholding his or her consent unreasonably.”. 

2.2 In practice, the placement of children outside Jersey can and often does involve 

placement in residential care as the most suitable placement to meet the child’s 

needs. The issue is that there has been uncertainty as to whether the term suitable 

person allows for a child to be placed, under that provision, in residential care.  

2.3 In a recent case, the Royal Court was asked to give its view on the matter and 

found in favour of interpreting “suitable person” to include a body corporate. 

However, the Royal Court expressed the following view: 

‘However, that is not an end to the matter, as the application creates great 

uncertainty in that a differently constituted Court may decide that my 

interpretation of this provision is wrong and decline to follow it or my decision 

may be overturned on appeal. Either way, consideration should be given by the 

Minister to seeking an amendment to Paragraph 4(2)(c)(ii) of Schedule 2 of the 

Children Law to make it clear that the Court can give approval to a child living 

outside Jersey in a residential home or other suitable facility run by a company 

as he is expressly able to do for children in Jersey under Article 21(b) of the 

Children Law or by the simple expedient of deleting Paragraph 4(2)(c)(ii), 

bearing in mind that in giving its approval to a child living outside Jersey the 

Court will always be concerned with ensuring that there are proper 

arrangements for the welfare of the child in the country in which the child will 

live’. 

2.4 By way of comparison, the English Court of Appeal3, on hearing a similar 

question in relation to comparable provision in the Children Act 1989 (CA 1989), 

determined that ‘person’ means a natural person and, therefore, absent consent of 

the child, the comparable provision in the CA 1989 did not enable the placement 

of children in residential care outside of England. There has been a subsequent 

amendment to the CA 19894 to provide for placement outside England and Wales, 

in Scotland, for secure accommodation but not for other types of residential care.  

2.5 There are a number of upcoming applications to place young people off-Island 

and a successful challenge would also cause significant and immediate 

difficulties for the care of a number of looked after children who are currently 

placed in residential care outside Jersey.  

 
3 Judgment attached at Appendix 1 to this report 
4 Schedule 2, paragraph 19. 
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2.6 Given the Court’s uncertainty on the issue, and the risk of a contrary 

interpretation or potential challenge to the recent Court judgment, the Minister 

tasked officers to draft the Law in order to clarify the issue. The Court’s view was 

that the ability to arrange residential placements overseas in the absence of 

consent could either be provided for expressly or, by removing reference to 

placing with a suitable person entirely, open up the Court’s ability to approve any 

placement so long as the other conditions in paragraph 4(2) are satisfied and this 

is what the draft Law provides for. 

 

3 Provisions of the draft Law 

3.1 Article 1 states that the draft Law will amend the Children Law. 

3.2 Article 2 amends paragraph 4 of Schedule 2 of the Children Law (arrangements 

to assist children to live outside Jersey): 

3.3.1 By substituting sub-paragraph (2)(c) for the following – 

“(c) the child has consented to living in that country except where the court is 

satisfied that the child does not have sufficient understanding to give or 

withhold consent; and”. 

By inserting after sub-paragraph 4 the following – 

“(5) Sub-paragraph (7) applies where, before the coming into force of the 

Amendment Law, the court gives its approval under sub-paragraph (1)(a), 

and sub-paragraph (4) applies where an appeal is made against the court’s 

decision –  

(a) after the coming into force of the Amendment Law; or  

(b) before the coming into force of the Amendment Law but that appeal 

does not fall to be determined until after the coming into force of the 

Amendment Law.  

(6) Sub-paragraph (7) also applies where, before the coming into force of the 

Amendment Law, the court gives its approval under sub-paragraph (1)(a) 

but does not make an order under sub-paragraph (4) and an appeal is 

made against the court’s decision –  

(a) after the coming into force of the Amendment Law; or  

(b) before the coming into force of the Amendment Law but that appeal 

does not fall to be determined until after the coming into force of the 

Amendment Law.  

(7) In the cases described in sub-paragraphs (5) and (6), the court’s decision 

in relation to the appeal is to be made on the basis of sub-paragraph (2) 

(as amended by the Amendment Law).  

(8) Where, before the coming into force of the Amendment Law, the Minister 

has made an application for approval under sub-paragraph (1)(a) but that 

application does not fall to be determined until after the coming into force 

of the Amendment Law, the court’s decision in relation to that application 

is to be made on the basis of sub-paragraph (2) (as amended by the 

Amendment Law).  

(9) In this paragraph, “Amendment Law” means the Children (Arrangements 

to Assist Children to Live Outside Jersey) (Amendment) (Jersey) 

Law 202-.”. 
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3.2.3 The substitution of Paragraph 2(c) has the effect of removing the additional 

conditions of a placement under Schedule 2(2) that if a child is to be placed 

outside of Jersey and does not consent that the child is to live in the country 

concerned with a parent, guardian or other suitable person. Although this clause 

has been removed the court will still consider the nature and suitability of the 

arrangements that have been made under conditions set by Schedule 2, 4(2)(a) 

and (b).  

The addition after sub-paragraph 4 makes provision for transitional arrangements 

in respect of applications and appeals under paragraph 4 sub-paragraph (1)(a) of 

Schedule 2 to the Law, to provide certainty to the court and the parties to the 

proceedings as to the applicable law at the point at which the application or appeal 

is to be determined.  

3.3 Article 3 allows for citation and commencement, and the Law is to come into 

force the day after it is registered. 

 

4 Financial and manpower implications 

There are no financial or manpower implications for the States arising from the adoption 

of this draft Law. 

 

5 Human Rights Statement 

The notes on the human rights aspects of the draft Law in Appendix 2 to this report 

have been prepared by the Law Officers’ Department and are included for the 

information of States Members. They are not, and should not be taken as, legal advice. 
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APPENDIX 2 TO REPORT 

 

Human Rights Notes on the Draft Children (Arrangements to Assist Children to 

Live Outside Jersey) (Amendment) (Jersey) Law 202- 

 

These Notes have been prepared in respect of the draft Children (Arrangements to Assist 

Children to Live Outside Jersey) (Amendment) (Jersey) Law 202-, (the “draft Law”) 

by the Law Officers’ Department. They summarise the principal human rights issues 

arising from the contents of the draft Law and explain why, in the Law Officers’ 

opinion, the draft Law is compatible with the European Convention on Human Rights 

(“ECHR”). 

 

These notes are included for the information of States Members. They are not, and 

should not be taken as, legal advice. 

 

Article 2(a) of the draft Law would amend paragraph 4(2)(c) of Schedule 2 to the 

Children (Jersey) Law 2002 (the “2002 Law”). Schedule 2 provides for ministerial 

support for children and families. Paragraph 4 provides for arrangements to assist 

children to live outside Jersey.  

Paragraph 4(1)(a) of Schedule 2 provides, inter alia, that the Minister may with the 

approval of the court arrange for, or assist in arranging for, any child in the Minister’s 

care to live outside Jersey. Paragraph 4(2) of Schedule 2 then states that the court shall 

not give its approval under sub-paragraph (1)(a) unless it is satisfied as to the matters 

listed therein. Paragraph (2)(c) states one such matter to be that – 

 

“(c) the child has consented to living in that country except where – 

(i) the court is satisfied that the child does not have sufficient 

understanding to give or withhold his or her consent, and 

(ii) the child is to live in the country concerned with a parent, guardian 

or other suitable person;…”. 

 

Article 2(a) of the draft Law substitutes for sub-paragraph (2)(c) a new provision: “the 

child has consented to living in that country except where the court is satisfied that the 

child does not have sufficient understanding to give or withhold consent”. The effect of 

this amendment is to remove the present restriction in sub-paragraph (2)(c) as to the 

placement arrangements into which a child who is unable to give or withhold consent 

can be placed outside the jurisdiction. In its place is substituted a requirement that the 

court is satisfied as to the fact of consent from the child to the placement except where 

the child does not have sufficient understanding to give or withhold consent, there being 

no further restriction on the court’s approval as there is presently in sub-

paragraph (2)(c)(ii).  

The placement of a child outside Jersey will engage the Article 8 ECHR right to private 

and family life of the child concerned and that child’s family. The draft Law does not, 

overall, substantially affect the current process in Schedule 2 paragraph 4 for the 

approval of placements of children outside Jersey. That provision presently, and would 

following amendment, maintains several safeguards for the protection of the Article 8 
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ECHR rights of those involved. For example, placements are subject to the approval of 

the court which is required, inter alia, to satisfy itself that it would be in the child’s best 

interests to live outside Jersey and to seek the consent of those persons with parental 

responsibility for the child.  

Article 2(b) of the draft Law inserts “transitional provisions” relating to various 

scenarios in which an appeal has or has not been commenced at the point at which the 

amending Law is commenced. The effect of Article 2(b) (inserting new sub-

paragraphs (5) and (6), in particular) is that the court’s decision in relation to the appeal 

is to be made on the basis of paragraph 4(2) of Schedule 2 to the 2002 Law, as amended 

by the draft Law. So, for example, an appeal which is commenced prior to the coming 

into force of the draft Law but is not determined until after the coming into force of the 

draft Law is to be determined by the court on the basis of paragraph 4(2) in its amended 

form. The purpose of the transitional provision is to provide certainty to the court as to 

the applicable law at the point at which the appeal is to be determined. 

From an ECHR perspective, the entry into force of a law when a case to which the State 

is a party is still pending engages an individual’s right to a fair trial under the civil limb 

of Article 6 ECHR. The European Court of Human Rights (the “ECtHR”) is mindful of 

the compatibility of legislation which has the effect of influencing the judicial 

determination of proceedings to which the State is a party. However, Article 6 ECHR 

cannot be interpreted as preventing any interference by the authorities with pending 

legal proceedings to which they are party. Where there are compelling public-interest 

motives the ECtHR has held that such interference can be justified. Moreover, ECtHR 

case law indicates that laws which are enacted before the start of proceedings or once 

they have ended do not raise an issue under Article 6 ECHR.  

The effect of the draft Law in this regard, if passed, would be to require the court to 

determine appeal proceedings commenced under the 2002 Law, but yet to be 

determined, in accordance with paragraph 4(2) of Schedule 2 to the 2002 Law in its 

amended form, not the form in which the law was stated at the time the appellant 

commenced proceedings. Applying the ECHR principles and jurisprudence outlined 

above, the effect of the draft Law, if passed, would be to interfere with pending legal 

proceedings, i.e. those which have been commenced but which are yet to be heard or 

determined. ECtHR case-law suggests that such an interference can be justified if there 

are compelling public-interest motives.  

The draft Law is a measure intended to address a statement by the Royal Court in In the 

Matter of RR (Interim Care Order)5 that paragraph 4(2) of Schedule 2 to the 2002 Law 

is amended to clarify the jurisdiction of the Court in approving the placement of children 

outside Jersey in cases where the child does not have sufficient understanding to give 

or withhold his or her consent. Without the amendment there would continue to be some 

uncertainty in such cases, perhaps even the possibility of a contrary judicial 

interpretation on a challenge (as the Court suggests in RR), around the interpretation of 

paragraph 4(2)(c) and the scope of the power of the court to approve the placement of a 

child outside Jersey in every care setting where that child is unable to give or withhold 

consent.  

In RR the Court explained what it considered to be the absurd and potentially 

detrimental consequence of the distinction, as drawn by paragraph 4(2)(c) in its present 

form –  

 

“Where a child has consented to live outside Jersey and has sufficient 

understanding to do so, there is no restriction on who he or she may be placed 

 
5 [2021]JRC301 
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with, but where the child does not have sufficient understanding to give or 

withhold consent, there is such a restriction. So, a fourteen year old vulnerable 

child with sufficient understanding to give or withhold consent can be placed in 

a specialist residential home, but not a fourteen year old vulnerable child with 

insufficient understanding to give or withhold consent. There would seem to me 

to be no logic for such a distinction or why, in the case of the latter child, he or 

she should be deprived of the specialist placement he or she needs. This gives rise 

to the disproportionate counter-mischief of forcing the Minister to keep children 

with insufficient understanding to give or withhold consent in placements in 

Jersey which may not be suitable, or may even be harmful to them. In RR’s case, 

it would require his return to the care of his maternal grandparents, a placement 

which the Court has found to be harmful (through no fault of the maternal 

grandparents).” 

 

In this paragraph the Court sets out a compelling public-interest motive for the 

amendment to the 2002 Law which it recommended later in its judgment. A challenge 

to the approval of the court for the placement of a child outside Jersey, heard on the 

basis of the 2002 Law in its current form, might, as the Court noted in RR, risk a 

resulting adverse judicial interpretation of paragraph 4(2)(c) that would continue what 

the Court considered to be the illogical distinction it highlighted therein.  

Returning to the draft Law and its effect, if passed, of requiring the court to determine 

proceedings concerning the court’s decision to approve a placement on the basis of 

paragraph 4(2) in its amended form: the effect of the draft Law engages Article 6 ECHR 

as it would interfere with those proceedings, directing the court to discount the law 

applicable when the challenge was initiated and to consider it in light of the law at the 

time the dispute is to be determined. That interference must be in pursuit of compelling 

public-interest motives for it to be justified. Arguments such as those set out by the 

Royal Court in RR are considered to be compelling and to reflect public-interest 

motives. It is considered, therefore, that the effect of the draft Law, if passed, in this 

regard would be justified under Article 6 ECHR and, as such, compatible with the 

ECHR. 
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EXPLANATORY NOTE 

This draft Law (the “Law”), if passed, will amend the Children (Jersey) Law 2002 (the 

“Children Law”) to clarify that the court (i.e. the Royal Court as defined by the Children 

Law) may approve arrangements for a child who is in the care of the Minister for 

Children and Education (the “Minister”), to live outside Jersey whether with people 

with parental responsibility for that child, other suitable individuals, or in any suitable 

type of residential accommodation. 

Article 1 states this Law amends the Children Law. 

Article 2 amends paragraph 4(2)(c) (arrangements to assist children to live outside 

Jersey) of Schedule 2 to the Children Law. The effect of the amendment is to clarify the 

court’s ability to approve any placement of a child who is in the care of Minister (as to 

which, see the definition “care order” in the Children Law), in another country so long 

as the conditions in paragraph 4(2) are satisfied. Accordingly, in a case where a child 

does not have sufficient understanding to give or withhold consent to living outside 

Jersey it remains the case that, although the amendment removes paragraph 4(2)(c)(ii), 

the court may approve arrangements for a child to live abroad with a parent, guardian 

or other suitable person which could include an individual or residential 

accommodation. Paragraph 4 is further amended to make transitional provisions. The 

effect of those transitional provisions is that paragraph 4(2), as amended by this Law, 

applies where an application for approval of arrangements for a child in the Minister’s 

care to live outside Jersey is made before the coming into force of this Law but is not 

determined until after the coming into force of this Law. Similarly, amended 

paragraph 4(2) applies in respect of any appeal against the court’s decision to approve 

those arrangements made before the amendment takes effect but not determined until 

after that date. Amended paragraph 4(2) also applies in respect of appeals made after 

the coming into force of this Law which relate to applications for approval determined 

before the coming into force of this Law. 

Article 3 provides for the title by which this Law may be cited and for it to come into 

force on the day after it is registered with the Royal Court. 
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DRAFT CHILDREN (ARRANGEMENTS TO ASSIST 

CHILDREN TO LIVE OUTSIDE JERSEY) 

(AMENDMENT) (JERSEY) LAW 202- 

A LAW to amend further the Children (Jersey) Law 2002. 

Adopted by the States [date to be inserted] 

Sanctioned by Order of Her Majesty in Council [date to be inserted] 

Registered by the Royal Court [date to be inserted] 

Coming into force [date to be inserted] 

THE STATES, subject to the sanction of Her Most Excellent Majesty in 

Council, have adopted the following Law – 

1 Children (Jersey) Law 2002 amended 

This Law amends the Children (Jersey) Law 2002. 

2 Schedule 2 (Ministerial support for children and families) amended 

In paragraph 4 (arrangements to assist children to live outside Jersey) of 

Schedule 2 – 

(a) for sub-paragraph (2)(c) there is substituted – 

“(c) the child has consented to living in that country except where 

the court is satisfied that the child does not have sufficient 

understanding to give or withhold consent; and”; 

(b) after sub-paragraph (4) there is inserted – 

“(5) Sub-paragraph (7) applies where, before the coming into force of the 

Amendment Law, the court gives its approval under sub-

paragraph (1)(a), and sub-paragraph (4) applies where an appeal is 

made against the court’s decision – 

(a) after the coming into force of the Amendment Law; or 

(b) before the coming into force of the Amendment Law but that 

appeal does not fall to be determined until after the coming 

into force of the Amendment Law. 

https://www.jerseylaw.je/laws/current/Pages/12.200.aspx
https://www.jerseylaw.je/laws/current/Pages/12.200.aspx
https://www.jerseylaw.je/laws/current/Pages/12.200.aspx
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(6) Sub-paragraph (7) also applies where, before the coming into force 

of the Amendment Law, the court gives its approval under sub-

paragraph (1)(a) but does not make an order under sub-paragraph (4) 

and an appeal is made against the court’s decision – 

(a) after the coming into force of the Amendment Law; or 

(b) before the coming into force of the Amendment Law but that 

appeal does not fall to be determined until after the coming 

into force of the Amendment Law. 

(7) In the cases described in sub-paragraphs (5) and (6), the court’s 

decision in relation to the appeal is to be made on the basis of sub-

paragraph (2) (as amended by the Amendment Law). 

(8) Where, before the coming into force of the Amendment Law, the 

Minister has made an application for approval under sub-

paragraph (1)(a) but that application does not fall to be determined 

until after the coming into force of the Amendment Law, the court’s 

decision in relation to that application is to be made on the basis of 

sub-paragraph (2) (as amended by the Amendment Law). 

(9) In this paragraph, “Amendment Law” means the Children 

(Arrangements to Assist Children to Live Outside Jersey) 

(Amendment) (Jersey) Law 202-.”. 

3 Citation and commencement 

This Law may be cited as the Children (Arrangements to Assist Children to Live 

Outside Jersey) (Amendment) (Jersey) Law 202- and comes into force on the day 

after it is registered. 
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