2.7 Deputy T.M. Pitman of the Attorney General regading ...

Given the small size of Jersey’'s community, whatokls and balances, if any, are in place
within our justice system to ensure that no cohftit interest arises or that a fair hearing is
compromised due to those sitting in judgment hawloge past links through the practice or
friendship.

Mr. T.J. Le Cocq Q.C., H.M. Attorney General:

The principal check on possible judicial bias arklaf independence in Jersey or elsewhere is
the high standards of integrity of the judges atiopersons acting in a judicial capacity, but in
addition to that, a party to any judicial proceeirhas a right to challenge the judge or the
presiding person if a lack of independence, reabmparent, is suspected. All courts and
tribunals in Jersey whether criminal or civil, greblic authorities and obliged to conform to
Article 6 of the E.C.H.R. (European Convention aimihn Rights) which guarantees the right to
a fair trial. Furthermore, every member of theigiaty subscribes to a code of conduct which at
paragraph 15 states that: “They shall not sitéase where they have a financial or other interest
or where the circumstances are such that a faidedrand informed observer, having considered
the given facts, would conclude that there wasahpessibility that the member was biased.” In
all other cases, they are bound not to abstain fiteeir duty to sit. If a judge and | include
Jurats, has a financial or other interest in thiea@ue of a case he will disqualify himself and
decline to sit to determine that outcome. Simylaifl in his view, a fair-minded and informed
observer would conclude that there was a real biisgithat the judge was biased, he will also
disqualify himself. As | mentioned, any party g right to apply to a judge to disqualify
himself and the judge will consider that applicatioy applying the correct legal tests. If the
judge declines to disqualify himself, then thatidien can be challenged in the case of a judge at
the Royal Court by an appeal to the Court of Appeal

2.7.1 Deputy T.M. Pitman:

Obviously, I am not aiming this at anyone in pariée, but | have to ask the Attorney General.
Am | right in thinking that a scenario could notplpan, or would not happen, where perhaps a
commissioner or a judge is overseeing a case withcaground in one company? Perhaps the
Attorney General, but certainly not the present,omeuld have a background in that former
company and then perhaps even a Jurat or perhapssfiouse could be from that company.
What | am trying to explain is that | am sure thitofney General would agree justice has to be
seen to be done as well as be done. Would thabscenario be avoided?

The Attorney General:

Relationships, either past or present, professioglationships or friendships between judges
themselves or between judges and counsel in chsgsate presiding over or considering on
appeal, has never been viewed as affecting thep@mdkence or impartiality of the court. They
do not amount to a conflict or any suggestion asbiJudges and counsel are expected to fulfil
their oaths of office and exercise their functioos Ministers of Justice impartially and
professionally. Relationships such as the onetbi®bDeputy has suggested would not amount to
a personal interest in the outcome of the caseadt that matter was considered by the Royal
Court and the Court of Appeal in the caseTbk Attorney Generalv Boroughin the Royal
Court. The Court said: “There is no doubt thateiwery jurisdiction judges are closely
acquainted with counsel and indeed, with appeljatiges who sit in judgment upon their
decisions at first instance. None of these ratatigps affect in the generality the independence
or impartiality of the Court.” The Court of Appeapheld the judge’s decision not to recuse
himself in those circumstances.

2.7.2 Deputy M. Tadier:
How often are fair-minded and informed observeidtedaupon in order to decide on whether
there is a conflict?



The Attorney General:

The use of the formula, a fair-minded observera ieference to the test that a judge applies
when he, himself, considers whether or not he shdidqualify himself from presiding over a
case. If he is wrong and if a party feels thaythave suffered an injustice as a result, it isnope
to the party, if they have applied to the judgedouse himself and he refuses, to appeal to the
Court of Appeal. The Court of Appeal will, itsepply the fair-minded and reasonable person
test.

2.7.3 Deputy M. Tadier:

In other words, the Attorney General is saying thatjudge uses this as a mental exercise. He
creates in his mind a fair-minded and informed olesefor himself and then applies the test in
his own way although that can be challenged sulesgtyu

The Attorney General:

As | mentioned, the reference to a fair-minded qers the reference to the standard that the
judge measures any perception of conflict agaiistat standard has been defined within case
law and it has a more refined definition and | haged the simple formulated expression of it.
For example, the individual that one would refezdietically against would be reasonable. He
would not be unduly suspicious. He would not bduiy naive. He would be fully aware of all
the material facts including the oath that the pitiikes and the training that judges get and also,
the legal obligations on the judge under Articlefothe E.C.H.R. There are a number of
different factors that go up to make the compasitéhe fair-minded in a reasonable individual
and it would not be possible in the context of asweer to an oral question to give a full
explanation.

2.7.4 Deputy J.H. Young:

The Attorney General referred to both courts aiflitrals and the training for achieving fair
hearings. Is the Attorney General able to conftirat all those people sitting in judgment
receive training and follow the Codes of Practitat tapply in the United Kingdom published by
the Judicial Studies Board particularly for triblgta

The Attorney General:
It is my understanding that all judges of the Ragalrt undertake proper training. | cannot talk
to the training, if any, that is undertaken by menskof tribunals in general.

2.7.5 Deputy M.R. Higgins:

I would like to thank the Attorney General for leisplanations which are very interesting. It has
also brought to mind something that has been exldr me. Because of my interest in the legal
profession, | have had many people come to me avifarent matters. One was the fact that a
judge in a divorce case denied knowledge of thimaug's husband but then it turned out that he
knew him rather more closely than he had indicat®dhat is the remedy for this particular
person in those circumstances because it appeatrshéhdenied initially having any major
contact with him but papers came to light laterchhappeared to show that he did have a much
closer relationship?

The Attorney General:

As | mentioned, if the judge should have recuseaiskif and failed to do so, then that decision
can be reviewed by an application to the Court ppdal. If there is no appeal as such because
the judge has not made a decision, an applicatey e made, | think, to the Royal Court or to
the Court of Appeal again to review the matter ba grounds that the judge should have
disqualified himself.

2.7.6 Deputy M.R. Higgins:



Obviously, the person concerned does have no nteabsng an action before the Court of
Appeal. How can a person challenge the situafitimely do not have the funds to be able to do
so0?

The Attorney General:

In Jersey there is a legal aid systeniowr de roleand in the event that there is a proper legal
basis for a claim and the person cannot affordriogbthat claim, then that claim should be
brought on their behalf by a legal representatpointed under the tour de role.

2.7.7 Deputy J.H. Young:

If I may follow up the Attorney General’'s answds. it not correct that for a person to succeed in
bringing an appeal under legal aid they would neeldave a greater than 50 per cent chance of
success in their case?

The Attorney General:
| am unable to answer that question. | am not Buhere is ade factopercentage applied when
legal aid is allocated. | would have to make imiggito find out the answer to that.

2.7.8 Deputy T.M. Pitman

Deputy Higgins really asked my question. | thah& Attorney General for his answers but |
think we have to remember that people in the lpgaflession are human too. Perhaps he agrees
that | am sure Sir Alex Ferguson would say he caulile conveniently put his feelings aside
and referee the Manchester derby but | think mespfe would not agree. My other question
goes to the Jurat side and with the jury systemiooisly the recruiting and vetting process is
quite long and intricate. How is that replicatedJersey with the Jurat system? Is it the same
process?

The Attorney General:

My understanding of the situation is that the &jriay dint of their training and over time by dint
also of their experience, have a thorough undedgtgrof the requirements on them. They have
taken oaths of office and they understand the 13&ge® consider the questions of whether they
can properly sit on a case on every occasion. denge, that is a system which | have certainly
seen working in practice where Jurats have distehlthemselves for sitting in appropriate
circumstances. There is, however, no externalkisgras far as | am aware, in the way of a jury
selection process. There is not such a process.

[10:30]



