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WHITE PAPER — LAW TO PROTECT AGAINST 18th Septemb 2014
SEX DISCRIMINATION

SUMMARY OF CONSULTATION DETAILS

The Minister for Social Security (“the Minister"ssued a White Pagemviting
representations from stakeholders on the proposeges of protection against
discrimination on grounds of sex, prior to the Mier requesting law drafting. The
Minister invited comments on a number of policyuss, which were outlined in the
White Paper, including the following —

1. How to deal with discrimination and equality in paystems.

2. What characteristic(s) should be protected?
- Sex
- Pregnancy and maternity
- Sexual orientation
- Gender re-assignment
- Marriage and civil partnership

3. What exceptions should apply so that an act is aot act of sex
discrimination?
- Religion
- Pay during maternity leave
- Positive discrimination
- Charities and associations.

The Minister wishes to fully consider any conceamsl questions that have arisen
during consultation in order that appropriate ligisn can be prepared.

Background

The Discrimination (Jersey) Law 2013 (“the Discmaiion Law”) came into force on
1st September 2014, with race as the first protecteracteristic. Further protected
characteristics can be introduced by Regulationdemender the Law. This enables a
consistent and equitable approach to differentgygfediscrimination, and simplifies
the complexity that has resulted in other jurisditd as a consequence of having
separate and different Laws.

The Minister proposes to lodge for States debatdt dRegulations that would
introduce protection against discrimination on gms of sex and related
characteristics.

L www.gov.je/Government/Consultations/Pages/SexDisioationLawConsultation.aspx
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The Minister had committed to conducting furthemsualtation with stakeholders
before introducing other protected characterisées] to ensuring that the legislation
is extended in a way that is sympathetic to thdicdities faced by businesses,
particularly small businesses. Sex discriminatiorikely to be more complex than
race discrimination because sex discrimination semdly involves issues relating to
equal pay, pregnancy, maternity and family-friendights. These issues were
discussed in the Minister's White Paper.

The Minister hopes that draft legislation will beepared later this year and that sex
discrimination Regulations will be lodged for Statebate in the first half of 2015.
The Minister intends that the sex discriminationg&ations and family-friendly
rights (including maternity, parental and adoption leaw@uld come into force on
the same date — 1st September 2015.

OVERVIEW OF CONSULTATION RESPONSES

Consultation method and respondents

A White Paper was issued on 14th March 2014, imgithterested parties to respond
by completing the online survey, sending commewits-mail or post, or by asking to

be involved in a focus group.

The Minister received 152 written responses toctingsultation. The responses can be
categorised into the following respondent types —

Respondent type Number
Employee 56
Employer 14
Trade union/staff association 3
Employer/business association 3
Individual citizens (including retired, self-empkxy) 30
Other (JCRT, JACS, JCCT, Trans* Jersey, Superigt@n®egistrar, lawyers 7
Unspecified 39
TOTAL 152

The following 24 respondents agreed that theirtamicomments may be attributed to
them by nhame —

Institute of Directors Jersey Branch

Unite the Union

Jersey Community Relations Trust

Jersey Advisory and Conciliation Service (JACS)

Jersey Chamber of Commerce

Chartered Institute of Personnel and Developmensey Group
The Jersey Child Care Trust

Trans* Jersey

NN E

2p.109/2014adopted by the States in July 2014
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9. Huw Thomas, Carey Olsen
10. Wendy Lambert

11. Jersey Youth Service users
12. Sue Groves, Superintendent Registrar
13. Linda Sohawon

14. Derek Bernard

15. James Woodhead

16. Deborah Samantha Dors
17. lan Brandon

18. Lisa Wallser

19. Katherine McAleer

20. Sarah Savage

21. Anna Shipley

22.Tree

23. Nicolas Jouault

24. M.P. Chatterley.

The individuals who had requested to be involved ifocus group discussion had
different areas of interest that they wished teulis, and so the Minister decided that
it would be more helpful to offer private meetings allow those individuals an
opportunity to fully express their views. The fallmg respondents met the Minister
in July to present their views on the issues raisalde Consultation Paper —

Caroline Powell

Vic Tanner-Davy (Trans* Jersey)
Martin Gavet (Liberate)

Ellie Jones (Liberate)

Pippa McCarthie (Liberate).

arwpdE

SUMMARY OF RESPONSES

The Minister believes that it should be unlawfultliscriminate on the grounds of sex,
pregnancy, sexual orientation and gender re-asgighin each of the areas covered
by the Discrimination Law. The Minister believesthhis protection can be provided
without placing an unfair burden on businessesensel, provided that appropriate
exceptions are made for specific situations.

The specific issues on which the Minister was segkiews is set out in the preamble
to each set of questions and can be found in thige\®aper.

The following summary sets out an overview of thgponses received to each survey
guestion, including quotes from some of the respatsl It does not set out all of the
responses in full. The selected quotes are intetalgive an indication of the range of
responses that were received to each questiortpaaltbw some of the specific issues
raised by respondents to be considered and addrdsgethe Minister in the
‘Outcomes’ boxes.
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PROTECTED CHARACTERISTICS
SEX DISCRIMINATION

1. Respondents were asked if discrimination based ones should be
unlawful in broadly the same circumstances that théiscrimination Law
makes it unlawful to discriminate on the grounds oface.

This was the first question and it received the tmesponses (149). As a percentage
of those who responded to the question, 93% aghrestdliscrimination based on sex
should be unlawful in broadly the same circumstarttat the Discrimination Law
makes it unlawful to discriminate on the groundsaaie, and 7% disagreed.

A number of respondents commented in support ofptieposed approach including
the following —

“Chamber believes that this would allow for consiaty across the laws and
would also be the morally and ethically correctilito do.” (Jersey Chamber
of Commerce)

“Yes, sex discrimination law in Jersey should bedshin the broadly the
same circumstances as race discrimination law. &h&mould be separate
protected characteristics in relation to sex, pragoy and maternity and
transgender and sexual orientatior{Unite the Union)

Thirty-three other respondents commented generalysupport of introducing
protection against sex discrimination, including tbllowing comments —

“In order for Jersey to provide protection on thadis of sex in line with other
developed nations and to also enable the States)pétement long overdue
pregnancy and maternity and family friendly legigla.” (Jersey Community
Relations Trust)

“If Jersey is to be able to hold itself out as gueable jurisdiction with which
to do business, it needs to have basic forms d@égtion for employees, which
fundamentally go to human rights. Discriminatonagtises on the grounds of
sex are, sadly, part of the fabric of society ie thland and in the business
community and it is about time that were address€Wendy Lambert,
employer/lawyer)

“Failure to provide similar protection on the grods of sex as we have for
race may result in employers choosing to not emplognen on the grounds
that maternity/family provisions legislation may keguired at some point
during their employment.(lJACS)

There were also a number of responses indicatiatifigal support for this protection,
including —

“Yes but and it’'s a big but. It is going to be aghimare for employers being
taken to court on spurious claims. Whereas | ane shere will be legitimate
claims those which are not or cannot be proved vkt employers dearly.
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THERE MUST be a clause whereby a claimant takesdial responsibility
for an incorrect or unproven claim (Anonymous)

“Yes so long as it does not interfere with the rimgnof a lawful business.
Example | would not like a member of staff weadrghador.” (Anonymous)

“However, what is outlined above is not SEX disgnation but GENDER
discrimination. Unless an employer asks to sedigllemployees naked, they
cannot discriminate on the grounds of SEX! Pleasg this right.
Discrimination between men and women is GENDER ridigzation.
Discrimination between male and female is SEX igoation.”
(Anonymous employee)

“The definition of “sex” as a protected charactetiis expanded to include
persons of a non-binary gende(Trans* Jersel

A number of respondents commented in oppositioth& Minister's proposal that
discrimination based on sex should be unlawful ioaldly the same circumstances
that the Discrimination Law makes it unlawful t@ctiminate on the grounds of race,
including the following —

“Whilst | have ticked ‘No’ | have done so only basa | believe that there are
a number of areas that should be excluded andretbee cannot accept the
‘broadly’ view.” (Anonymous individual, retired)

“There are certain jobs more suited to a particuggnder.”(Anonymous)

Outcomes

There is clearly overwhelming support for extending Discrimination Law to cover
sex as a protected characteristic. The Ministeesathe concerns that Trans* Jersey
has about the language used and he will ensurethibataw is drafted so that the
definition of ‘sex’ is appropriate and wide enoudbr, example, to include ‘gender’
rather than being limited to biological sex, andiriolude persons of a non-binary
gender.

It is worth noting that even some of those who ared ‘no’ to the question were
simply concerned that there should be appropriatemions made (dealt with |
guestions 12 to 20 below) or who felt that the Usprmach was better (although the
particular respects in which the UK approach wdtebavere not explained).

>

% More detail is provided in the summary of respartsequestions 8 and 9, which relate to
transgender issues.
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EQUAL PAY

2. Respondents were asked if the issue of pay and othéerms and
conditions should be dealt with as an issue of dismination (as it is with
race) rather than as a separate provision dealingpecifically with equal
pay (as in the UK).

Of the 144 responses to this question, 81% of redgrats agreed that pay and other
terms and conditions should be dealt with as ameisg sex discriminatiorgnd 19%
disagreed.

Comments from those respondents who agreed thaghmayd be dealt with simply as
an issue of sex discrimination, rather than asparsée equal pay issue, included the
following —

“Unite agrees that the issue of pay and other teemd conditions are better
dealt with as an issue of discrimination ratherthas a separate provision
dealing specifically with equal pay. The experieitehe UK is that equal
pay employment tribunal claims are complicated émthy. Avoiding the
requirement to establish whether jobs are of equdlie would result in a
simpler employment tribunal procedure which woutdbetter understood by
both employees and employer@Jnite the Union)

“This is a sensible approach and avoids much ofdbeplexity found in UK
law. Applying the same rules to race also afforttécally sound protection
against detriment on the grounds of race that UKidents currently don't
enjoy.” (Anonymous hospitality employer)

“Using Guernsey as the comparator to the UK Eqyaditt, dealing with pay
and other T&C issues under discrimination seemsltenand cost effective.”
(Anonymous employee)

“It would be less burdensome and simpler for batip®yer and employee to
deal with pay and terms if dealt with consistergttross all the protected
characteristics.”(JACS)

A number of respondents agreed with the proposedoaph, but had reservations
about the level of compensation that would be abél in respect of pay related
Tribunal claims —

“There is no need to overly complicate the issuth weparate legislation, my
only reservation to this relates to the currentremtely low cap of £10,000 on
the financial award for breach of the Discriminatidaw. If the equal pay
award is capped in the same way, this is hardlypmmsating individuals who
succeed in a claim.{Wendy Lambert, employer/lawyer)

“I do not feel that the compensation offered throutpe Employment and
Discrimination Tribunal is enough. Like the UK, ictes based on equal pay
should result, if successful, in the claimant beangjtled to an award of back
pay going back up to six years. However, | do appte that the process is
complicated and lengthy. As such, | am not sugygstie adopt a separate
provision dealing with equal pay, but cannot acaigt proposal based on the
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compensation values indicated. However, unlikeUKel do not think it is
necessary to for claims of ‘compensation for injtoyfeelings' to have an
unrestricted cap. In this instance, the compensafigures to be enforced by
the Employment and Discrimination Tribunal seem rappate.”
(Anonymous employee)

Comments from respondents who felt that pay andrdagrms and conditions should
be dealt with as a separate equal pay issue (akeinUK), rather than a sex
discrimination issue, included the following —

“Equal pay should have its own provisions becausspecifically deals with
terms and conditions and contractual issues proxgjdlonger periods of
protection. There is no equivalent in other fornigliscrimination to gender
stereotyping. In the UK spite of c.40 years of EgR¥ere are still huge
disparities in pay.” (Linda Sohawon, Legal Officer, trade union/staff
association)

“The UK Equality Act approach is far better. The ri4iter's suggested
approach does not properly address the risk ofrgwati discrimination and

will make it almost impossible for genuine casekd@@roved by the claimant.
The Minister's approach appears to be window dressind does not tackle
the real, everyday sex discrimination taking placelersey.” (Anonymous

employee)

“Chamber believes the following points need to basidered: The £10,000
could be a deterrent to claiming If there is no ERAS not clear what the

rules should be. This could create more issuesdagpacifics/measures are in
place Have this as one now, with scope for phasitgr The proposed

legislation puts the onus on the Employee to puiserimination. The EPA

shifts this to the Employer(Jersey Chamber of Commerce)

“Equal pay should be adequate to deal with any iipancy in pay awards —
it is what it says on the tin, and so much cledihan if it was to be referred to
as a sex discrimination issue(CIPD Jersey Group)

“The proposal to deal with equal pay issues singylyway of a discrimination
claim does not in our view address the likely causkepay inequality other
than in instances of direct or indirect discrimiimat. It does nothing to
address more structural issues in equal pay — ini@dar it does nothing to
encourage employers to identify and address inswsnuf pay inequality.
More fundamentally, under the Jersey proposal, ahierlikely to be no way
that a woman will be able to base a claim on theidthat the work which she
is undertaking is of equal value to that of a mdme vill be limited to
comparators undertaking work that is either simitaridentical to that which
she undertakes. Additionally, a single claim fortap£10,000 is unlikely to
adequately compensate women for what may be seyesast of unequal
pay — and there is no obvious manner in which eygromight be compelled
to correct imbalances going forward. The implicatiof a sex equality clause
in our view achieves an appropriate basis for conga¢ion and provides a
clear “roadmap” for employers to achieve gender paguality going
forward... The Consultation Document notes that yatff CEDAW is a key
reason for the introduction of sex discriminatioagislation in Jersey.
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CEDAW provides at Article 11 that “States Partiésls take all appropriate
measures to eliminate discrimination against womien the field of
employment in order to ensure, on a basis of etyuafimen and women, the
same rights, in particular: (a) The right to woals an inalienable right of all
human beings;” including ensuring (at Article 11(d)d) The right to equal
remuneration, including benefits, and to equal tneent in respect of work of
equal value, as well as equality of treatment im ¢lvaluation of the quality of
work”. It is at least arguable that unless therepiovision for an equal pay
remedy which permits women to make a claim basesarok of equal value,
then \;ersey will not be compliant with CEDAWHMuw Thomas, Carey
Olsen

Outcomes

There is clearly a balance to be struck betweetindeaxplicitly with equal pay fol
work of equal value, and avoiding too much procatloomplexity in the Law. Equa
value claims in the UK are notoriously difficult soistain, and can be extremely time-
consuming. The concept of equal value is not ditbogvard and, even where it js
established, the employer can still defend a clagnshowing a reason for the
difference in pay. At that point, the question bees whether that reason is tainted| by
either direct or indirect sex discrimination.

Huw Thomas raises an important point about compéanith CEDAW. Under the
Minister's proposal, the issue of sex discriminatis the key one; the Law would
outlaw sex discrimination in relation to pay. UKdakU case law has consistently
pointed out that measures addressing equal papdually about eliminating sex
discrimination. The Minister’s proposal is consigteith that aim.

Whilst £10,000 is some way off the potential suimgt tcan be awarded in the UK
where there is no statutory maximum, it is not clieam the responses why up [to
£10,000 is considered to an adequate remedy wliéeeedces in pay are tainted by
race discrimination, but not in the case of segrgisination.

A limit of £10,000 compensation will not provide adequate remedy against sex
discrimination in some cases. For example, a wowtamis denied a six-figure bonus
at work and believes that this has something twitto sex may be unlikely to damage
her career prospects for an award of up to £10,B@vever, if the compensatign
limit were to be lifted substantially, that woulée serious ramifications for the
Tribunal system. High-value claims are much mometconsuming and legalistic.
One case alone can involve a hearing lasting skeweraks. The Minister considers
that it is better to allow the system to develophwthe compensation limit in placg,
and review the amount when a clear pattern emexgés how many cases are bejng
brought and how much Tribunal time they are takipg

* See page 5 of the White Paper for more detailstaBBEDAW
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3. Respondents were asked what unintended consequenceight result if
pay and other terms and conditions are dealt with & an issue of
discrimination (as with race) rather than under a ®parate provision
dealing specifically with equal pay.

Comments from respondents included the following —

“Not having an equal pay system could mean thatistexd does not really
address the issue of lower paid “women’'s work”, whehere is work
undertaken primarily by women that should be tréae equivalent to work
undertaken primarily by men but which is under-ealuHistoric pay issues
may need to be addressed, although this would reqrareful handling in
order to avoid putting undue pressure on employeasling to job losses.”
(Institute of Directors Jersey Branch)

“Our only comment would be — would differences &y mlso potentially
constitute discrimination under the forthcoming agnd disability
discrimination laws? The requirement for an empioy® demonstrate a
‘material factor’, or a similar mechanism, might lze useful provision to
introduce given that experience and ability areeoftarguably legitimate
reasons for pay differences in a way that sex aackrnever can be.”
(Anonymous hospitality employer)

“Chamber believes: There could be a large amourttroé required to defend
claims. Both Employees and Employers do not knoat ad, what the rules
are, which is particularly important in Jersey aB% of businesses are SMEs,
for example: Is payroll kept?, if so for how lonhot kept cannot defend a
claim?” (Jersey Chamber of Commerce)

“It may be difficult to adequately define pay oluafvalue without the use of
comparators.”(Jersey Community Relations Trust)

“May be difficult to prove discrimination with nardctly comparable posts if,
for example, only women happen to be employed ah thle. In some
circumstances, the lengthy process of establisbmgparable but different
positions would be worthwhile (Anonymous, self-employed)

“If there is a separate provision, | feel that tBéates of Jersey would need to
review its public sector pay scale, as it wouldviey difficult for individuals
to find comparators as they are currently set ugAhonymous employee)

“Classifying equal pay as an issue of discriminaticould be somewhat of a
minefield. Equality is a personal interpretationnmy opinion and each of us
will have our own ideas of how that should looi&honymous employee)

“It may be harder to prove sex discrimination. Sooh@ms may also reflect
both race and sex discriminations where one poiay wverride the other.”
(Anonymous employer)
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Outcomes

It is unavoidable that discrimination will sometisnbe difficult to identify and prove.
The issue is how best the Law can be structurethabsex discrimination can be
addressed. The concerns of the Jersey Chambermomére demonstrate a need for
the rules to be clearly set out, with appropriatéedgnce to accompany them.
However, one reason that employers and employeesotdknow what the rules
currently are is that they have not been drafted ye

3

The retention of payroll records is a matter ofdevice like any other. The Minister
does not intend to bring forward any of the bureatic rules on pay reporting or
gender pay audits that are being introduced intKeA lack of evidence about how
employees were paid in the past is as likely taléima claimant in establishing their
claim as it is to hinder a respondent in defendnggclaim.

In deciding whether or not discrimination has takéace, the Tribunal is still likely t
use comparators where appropriate. However, théybwiof evidential value rathe
than being a technical requirement of the Law. UKés Equality Act introduced an
as yet untested — provision allowing an equal paiyrcto proceed as a discrimination
claim where no comparator is available (Section Whder the Jersey Law, claimants
and respondents will still be able to point to ey in which comparators are treated,
to make their case about the presence or absendsafmination. The better the
comparison, the more compelling the evidence veillldowever, the Tribunal will nat
get bogged down in whether the comparator is teeligivalid or not.

= O
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PREGNANCY AND MATERNITY

4. Respondents were asked if discrimination based onrggnancy and
maternity should be unlawful in broadly the same dgicumstances that the
Discrimination Law makes it unlawful to discriminate on the grounds of
race.

Of the 130 responses to this question, 88% of redgmats agreed that discrimination
based on pregnancy and maternity should be unlawfulbroadly the same

circumstances that the Discrimination Law makesniawful to discriminate on the

grounds of race, and 12% did not agree.

Comments from those respondents who agreed thegripncy and maternity’ should
be a protected characteristic included the follgwin

“As the "white paper” states pregnancy and mateyniire “unique” to
women. The States of Jersey should follow the Winple of having a
protected characteristic of pregnancy and matetnitlis would provide for
legislation that makes it clear to both employeexd eemployers that
discriminatory treatment of pregnant women and essuelated to their
maternity, such as maternity leave and sicknessratesdue to pregnancy, are
covered by the legislation(Unite the Union)

“The right not to suffer a detriment should be la¢ troot of all discrimination
issues, and the failure to reduce potential ‘detits’ could lead to even
fewer women in the higher quartile of jobs, whidswaised as a concerning
factor during the recent CRT conference held teary (JACS)

“I completely agree: a law against sex discrimimattiwill not be effective if it
does not also protect against discrimination based pregnancy and the
direct consequences of pregnancy such as absemoeviork, or the taking of
maternity leave.(Anonymous employee)

“As detailed in the white paper, only women candmee pregnant so this
should not be used a reason not to progress, deaid invest in women due
to the time off work they require in order to havehild / children. This is

perhaps one of the more difficult elements to impraipon as many
employers / managers still see time out of the plade for maternity

purposes as making a choice between work and famten it should be

made possible for women to have bo{®\honymous employee)

Comments from those respondents who did not a¢page gregnancy and maternity’
should be introduced as a protected characternstitided the following —

“Because pregnancy is a choice whereas race or aesliscrimination is
not.” (Anonymous employer)

“Many employers cannot afford to have pregnant womas employees as
they would necessarily require some special treatrhe(Anonymous
employee)
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“Pregnancy and maternity have special status urteddrlaw without the need
for a comparator.” (Linda Sohawon, Legal Officer, trade union/staff
association)

A number of respondents took this opportunity tanoment on the Minister's
proposals for family-friendly rights. Some of thasmmments are set out on page 51.
In addition, the Jersey Childcare Trust commentefibbows —

“It would be helpful if the “protected period” asefined in any law on the
topic that takes effect in Jersey, also extendsower any conditions that
might lead to absences of either parent (at anglithat directly relate to the
pregnancy or the giving birth experience &{dersey Child Care Trust)

Outcomes

There is clearly wide support for a protected ctiardstic relating to pregnancy and

childbirth.

The Jersey Child Care Trust is right to raise gme of a protected period duri

which absences related to pregnancy should be gigenial status. In the UK, the

protected period starts when the woman becomesnanégand ends when h

maternity leave ends, or when she returns to widthai is earlier. If the woman does

ng

er

not have the right to maternity leave (e.g. if $hewot an employee), the protected

period ends 2 weeks after child-birth. It would ibgractical to make the protected

period open-ended. Unfavorable treatment after ttvae might still be se
discrimination in any case. The Minister will cahsi what protected period might
appropriate during the law drafting.

pe

5. Respondents were asked if there are any circumstage in which
discrimination based on pregnancy or maternity shold be permitted.

Of the 122 responses to this question, 39% of refgas said that there are some
circumstances in which discrimination based on paegy or maternity should be
permitted. Sixty-one percent of the respondentsd ghiat there are no such

circumstances.

Comments from respondents who said that there @ree sircumstances in which

discrimination based on pregnancy or maternity Ehdae¢ permitted included th
following —

“The UK position that any less favourable treatmean only constitute direct
sex discrimination is not always entirely fair taginesses. We believe that
some ‘discrimination’ may sometimes be a propogtenmeans of achieving
a legitimate aim, e.g. where health and safety eom override concerns of
discrimination; where there is a serious detriméntéampact on

service/business performance; where there is sonmel lof genuine

requirement for an employee not to be absent oremity leave (as per the
example of an employer recruiting for a temporaoyptcact used in the White

R.137/2014
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Paper). It would be sensible for Jersey to spedlificprovide for claims of
indirect sex discrimination.(Anonymous hospitality employer)

“If recruiting someone to fill a post to undertakwmrk on such a project there
may be circumstances in which an employer shouldalbmved to ask
someone whether they expect to have to take tinbecduse of an operation,
for other medical or family-related reasons and gote someone the job if
they confirm that they will have to take such toffe Where the reason for the
time off is e.g. pregnancy potentially this wout direct sex discrimination,
but it could be legitimate from the perspectivahef needs of the business.”
(Institute of Directors Jersey Branch)

“Employment: recruitment for FTCs in later trimeste Any short/temporary
roles for immediate start in later trimestefAnonymous employee)

“Employers should not be placed in situations whitrey must either unfairly
discriminate or expose the employee/business ko—rithis is lose/lose. The
2/3rd rules regarding FTCs has yet to pose any igslles, however if using
an FTC for short-term cover/role an early endinglus (whether for genuine
reasons or otherwise) may result in a discriminaticlaim along with an

unfair dismissal one.(JACS)

“Chamber believes the following points should bensidered: Size of
Employer to drive recruitment process, allowing axkemption if under a
certain size Burden — operational and financial skr has more small
businesses Health and Safety comes fi(detsey Chamber of Commerce)

“Perhaps in the recruitment process. | think if yknow you are pregnant you
must be required to declare that situation. It isfair to employers if they
recruit you and then you need leave within a certdime frame.”
(Anonymous)

“I take issue with persons not disclosing pregnaatyhe onset of starting a
position. Although they are not legally obliged disclose a pregnancy, |
believe there should be clause to protect the fitrmninterests of the
organisation.” (Katherine McAleer, trade union/staff association)

Five respondents suggested circumstances relatithg tsize of the business including
the following comment —

“Although perhaps unwise to phrase it as ‘permitiidcrimination’, some
allowance needs to be made for small companiegralpve — if you employ
a team of 3, one goes on maternity leave and yeueguired to hold their
job open, it can cause serious problem@¥r. M.P. Chatterley, employer)

Fifteen respondents specifically referred to cirstances relating to health and safety,
including the following comments —

“Employers should be permitted to exclude pregn@mtrecently pregnant
women) from the workplace on health and safety mplsu(although this
should be carefully limited).{Huw Thomas, Carey Olsen)
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“Roles that may carry a higher risk during pregngne.g. hazardous
environments where chemicals are used, or roles ittdude heavy lifting
that could cause injury — general health and sabetycerns.”(JACS)

“Health and safety related reasons should overrisieues of discrimination
where pregnhant women are concerneCIPD Jersey Group)

Five respondents suggested circumstances relatiegnployee’s ability to do her job,
including the following comment —

“Where a woman is pregnant and her job entails lygalvysical activity, such

as being a firefighter, it might be appropriate foer employers to vary her
role and her hours for a period during her pregngnchis might be seen by
colleagues as discriminatory (favouring the pregnamployee) but, equally
could be seen by the woman, as discriminatory asisheing removed from
duties she may enjoy/feel capable of carrying o{Arionymous employee)

Comments from respondents who said that there areincumstances in which
discrimination based on pregnancy or maternity khdae permitted included the

following —

“Unite does not believe that there should be anguwnstances where an
employer can directly discriminate on grounds cgégmancy, maternity leave,
or maternity related issues. The States of Jerseyld follow the UK example
of not allowing an employer to justify direct digoimation on grounds of sex,
pregnancy and maternity. The EU Treatment DirecB086/54 — Article 2 is
clear that the pregnancy and maternity are covdsgdhe Equal Treatment
Directive 2006. Unite does not believe a provisidmot being able to justify
discrimination on grounds of pregnancy and matgrmbuld place an unfair
burden on employers. This has not been the exmeriem the UK where
employers have benefited by retaining experiencad akilled women
workers.” (Unite the Union)

Outcomes

This is one of the more difficult policy decisioremd there are arguments on bopth
sides. If an exception for short employment consrais included, it should be
limited — as the loD suggests — to cases where maploger is recruiting for a
particular project and the employee’s likely abgepo maternity leave at a crucial
time makes it reasonable to refuse her the jobexxeption would not be appropridte
where there is a long-term or permanent job avalaiecause pregnancy anpd
maternity leave are short-term conditions.

The loD makes a valid point that a particular decignay be justified in commor
sense terms, but would technically fall foul of ttew. This often makes employers
feel uneasy, and it is important that the busimessmunity can support the Law. The
size of the business should not in itself be aidenation; what matters is whether the
situation is one in which most people would fedttthe discrimination would be

lawful.
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It is proposed that any exception should —

* apply to all businesses

* be confined to recruitment decisions (i.e. notwiimg for lower pay of
other detriment on the grounds of pregnancy)

* apply where the recruitment is for a fixed term avitkre the employer
does not anticipate the term being renewed wherpleted

» allow discrimination where an individual applies fjob, but her likely
absence on maternity leave means that it is rehtofar the employer to
conclude that she is not the best applicant fojadhe

This would allow an employer to refuse a fixed-tezontract to a pregnant woman
only if the employer is acting reasonably in codahg that her absence means that
she is not the best candidate. It would not alloveaployer to artificially specify that
a contract should be for a fixed term in order xolede pregnant applicants, as the
employer would need to believe that there will baenewal of the contract.

The Law would have to make it clear that the emptoyould have to reasonably
believe that the claimant was pregnant at the tinthe selection. It should not be
lawful to refuse to recruit a woman because shehinlze planning to become
pregnant.

As noted by JACS and the CIPD Jersey Group, coraida will also need to be
given to health and safety issues; for examplerevheisk assessment indicates that a
pregnant woman should not be allowed to do pagrowbrk. Further research may pe
needed to determine the best way to address th&idh circumstances in the UK| a
woman must either be suspended on full pay or gbugtable alternative work to do
but the provisions are complicated. However, thigason is relatively rare ang
I
A

usually involves work with hazardous chemicalsisitdifferent from a situation i
which the woman is simply unfit to work becauseaotomplication arising fron
pregnancy.

6. Respondents were asked if there are any businessmsservice providers
that should have the right, in certain circumstance, to discriminate on
the grounds that a woman is breastfeeding a baby.

Of the 126 responses to this question, 14% of respas said that there are some
circumstances in which businesses or service peovidhould have the right to

discriminate on the grounds that a woman is breedihg a baby. Eighty-six percent
of the respondents said that there are no circunmosgain which this should be

permitted.

Those respondents who said that there are no cstemnees in which businesses or
service providers should have the right to disanate on the grounds that a woman is
breastfeeding a baby commented on the importanbeeaftfeeding and encouraging
mothers to breastfeed, including the following coenis —

“Unite does not support any circumstances whereisiress, service provider
or employer should have the right to discriminatmiast a woman because
she is breastfeeding a baby. This is detrimentdddth the health and well-
being of the mother and the baby. Employers shbaldequired to provide
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somewhere for pregnant and breastfeeding employteegest. Where
necessary, this should include somewhere for tteefietdown. Employers
should provide a private, healthy and safe envirenimfor employees to
express and store milk. | would recommend refertinthe UK’s Health and
Safety Executive for guidance and best practicghia area.” (Unite the

Union)

“No, the States of Jersey should be encouraging evoto breastfeed, and
protecting women who choose to do so. Breastfeediothers right to
breastfeed should be protected, with employersirediuo provide space and
time for women to breastfeed or express breastragkwell as adequate
storage facilities for expressed milKAnonymous employee)

“No — as long as it is reasonably practical to alhamber believes that the
following points should be considered: Do not cesatlegal requirement on
employers to provide specific facility. Health aBdfety guidance should be
followed in relation to reasonable provision so doas it doesn't breach the
law.” (Jersey Chamber of Commerce)

“None. In my experience most women choose to Wessbktdiscreetly and
breaks should be accommodated where babies arevedlan the workplace
although this should not impede the ability to perf the role.”(Anonymous
employer)

Comments from respondents who said that there @ree ircumstances in which
businesses or service providers should have ti togdiscriminate on the grounds
that a woman is breastfeeding a baby includeddt@ing —

“It would seem sensible for the law to specify axmmum period of time in
which breastfeeding women are protected, based edicgal advice on the
benefits to the child, to ensure legal protecticemmot continue for an
unreasonably long period (Anonymous hospitality employer)

“ONLY on grounds of health safety — unless suitdb#de) facilities will be a
requirement of the legislation(JACS)

“If a woman choses to breastfeed their baby empkyhould provide a

suitable area for her to express, especially ay tbauld be returning to the

workplace two weeks after giving birth. Not prowglisuch an area may have
a direct effect on the choice they make to retorthe workplace at all after

and is a clear barrier to removing the glass cajlih(Anonymous employer)

“Where it may offend others e.g. public spacsionymous employer)

“Anywhere food is sold for consumption on the psasior where there may
be health and safety issues for both the clientelleployees or the mother
and / or child.” (Anonymous citizen)

“Where the breastfeeding woman is on business esniand the business
does not wish her to breastfeed, she should beddaskeease breastfeeding or
leave until she has finished. If she refuses, therbusiness should be entitled
to refuse service for the time being&nonymous employee)
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“Our starting point is that a woman should never dhscriminated against

because she is breastfeeding a baby. However, theeelikely to be

circumstances in which it could be difficult fobasiness or service provider
to provide the support, resources or flexibilityatha breast-feeding mother
might require. A small office might not be ablgtovide a room other than a
toilet in which a working mother could privatelype&ss milk. A breastfeeding
mother might want to feed her child herself at @ertimes of the day but this
might not be compatible with the mother’'s workirogts or the needs of the

business. If a business is likely to face penalfiésdoes not enable breas

t-

feeding arrangements this is going to deter busiee$rom employing women

who might wish to breast-feed and this could bey vaunter-productive

Businesses, as well as individuals, should know tettarn to for support on

these issues — there should be a free, public pfimontact.” (Institute of
Directors Jersey Branch)

Other relevant comments included the following —

“We would note that the UK treats breastfeeding tire workplace as
primarily a health and safety issue. In terms gbasing positive duties upon
employers, this may be a better mechanism thanintlasion of specific
protection under sex discrimination laws. An altgive to appropriate health
safety provision may be the imposition of an ollazaupon workplaces and
commercial premises to make reasonable adjustmemt@ccommodate

breastfeeding women(Huw Thomas, Carey Olsen)

Outcomes

The Equality Act specifically outlaws discriminatidy service providers based on {
fact that a customer is breastfeeding a baby asr fis no reason why the same r
should not apply in Jersey.

A number of the respondents interpreted the questie relating to rights fq
employees in the workplace. To summarise the cumpesition, the Employmer
Forum recommendécdthat special provisions for breastfeeding mothemild be

excessive in legislation and noted there is no eympént legislation in the UK or Isle

of Man giving breastfeeding mothers specific rightsthe workplace. The Foruf
recommended that guidance should outline what sh@asonably be provided by
employer, taking into account the recommendatidrikeoWorld Health Organisatior

A Jersey health and safety code of practice exiish obliges employers to risk-

assess breastfeeding mothers who work with ionisadjation, the principles d
which would be expected to be applied more widelyisky occupations. Any risk
relating to pregnancy and breastfeedivauld generally be covered in any workplg
risk assessment. At the request of the Minister Health and Social Service
breastfeeding rights in the workplace are likelybto considered as part of the 20
review of the family-friendly rights.
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eccommendationMaternityPaternityFamilyFriendly%2020211%20EV.pdf
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SEXUAL ORIENTATION

7. Respondents were asked if discrimination based orexual orientation
should be unlawful in broadly the same circumstance that the
Discrimination Law makes it unlawful to discriminate on the grounds of
race.

Of the 123 responses to this question, 94% agreddiiscrimination based on sexual
orientation should be unlawful in broadly the samecumstances that the
Discrimination Law makes it unlawful to discrimieabn the grounds of race, and 6%
disagreed.

Twenty-nine respondents commented generally in aappf protection against
discrimination on grounds of sexual orientatiom]uiling the following comments —

“loD members involved in the consultation discussiwere unanimous in

agreeing that discrimination on the ground of agmar's sexuality should be
prohibited. It was felt that a person being hetesagl, lesbian, gay or

bisexual should not be relevant to most areasfef{tuch as work) as it was a
private matter for that person(institute of Directors Jersey Branch)

“The States of Jersey should follow the UK exangfléaving a protected
characteristic for sexual orientation and Unite ags that this should be
enacted at the same time as the sex discrimindégislation.” (Unite the
Union)

“Chamber believes that it should be treated asghme.”(Jersey Chamber of
Commerce)

“Yes, as a gay woman | feel the need for this tqmt against any potential
discrimination. It gives reassurance that serviees not going to be denied
just because who we share our lives with. Sucheasal accommodation
protection that the land lord couldn’t evict youchese they didn't approve of
your sexuality.”(Anonymous employee)

“We would endorse the proposal that sexual oridotatdiscrimination be
outlawed. The only note of caution which we woubdngl is that race
discrimination is to be outlawed in September 204e% discrimination will
then follow in September 2015. The addition of wdsaunts to another
protected characteristic is perhaps expecting afatmployers to deal with in
a very short time frame.(Huw Thomas, Carey Olsen)

“Failure to not afford similar/same protection iskély to create divides.
Furthermore sex discrimination should not be segnaawomen’s law’ as it
has been elsewhere. To not address discriminatiothhe grounds of sexuality
at this stage will only create the need to re-vagisome point as it is likely to
be inconsistent and out of step with societal ebgtiens.” (JACS)

“Society has generally moved on from racial dis¢énation but prejudice
against gay people is still socially acceptable n@any, not least certain
religions. Legislative protection on this pointasguably more vital than the
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other protected characteristics because, generalyciety recognises the
other forms of discrimination are not acceptabléh{@ugh they do still occur,
often on an unconscious/indirect level) — Discriation on the grounds of
sexuality is direct, conscious and visible — thieoiduction of this law would
make a clear statement that this sort of discriidmais not acceptable in
Jersey.”(Anonymous employee)

Of those who did not agree that discrimination Hase sexual orientation should be
unlawful in broadly the same circumstances that Digcrimination Law makes it
unlawful to discriminate on the grounds of racege amspondent commented as
follows —

“Both hoteliers and their guests are entitled tdigh degree of freedom of
choice. Hoteliers should be free to restrict thgirests in more or less any
way they wish, providing the restrictions are clgastated in any and all
advertising materials. Hopefully, hoteliers thatphpdiscriminatory rules will
lose the custom of all prospective clients whaildistliscrimination, whether
it affect them directly or not.[Derek Bernard, individual)

Outcomes

There is overwhelming support for this proposalmihtkes sense to protect sexpal
orientation at the same time as sex and gendessigranent, because the issue is
straightforward and requires little special drajtifhere is no need to introduce| it
separately. The argument for freedom of choices@owice providers is an argument
that is contrary to any protection against disanition.

8. Respondents were asked if there are any business@sservice providers
that should have the right, in certain circumstancs, to discriminate on
the grounds of sexual orientation.

Of the 123 responses to this question, 13% felt, thm certain circumstances,
businesses or service providers should have thé togdiscriminate on the grounds of
sexual orientation. Eighty-seven percent disagreed.

A number of respondents commented in support aflat to discriminate on the
grounds of sexual orientation in certain circumséa) including the following
comments relating to religious circumstances —

“loD does not accept that discrimination on the gnals of sexual orientation
is acceptable. However, it takes the view thatdme respects a government
has to recognise: — an element of freedom of ch@@og where there is a
conflict between issues relating to sexual origotatand religion, as
recognised by the White Paper); and — differentegational attitudes/social
standards. It was felt that people were entitledrtake their own religious
choices and it was believed that some religionshiniog unable to accept a
practising homosexual in a certain role. Tolerangas believed to be key,
including tolerance for the religious beliefs ofhets. Having said that,
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extremism in any form was likely to create diffiigd and there would have to
be a cut-off point somewhere along the line. It ak® felt that this was a
complex area in relation to care (e.g. nursing ganhile none of the loD
members felt that racist or homophobic behavious veaceptable, it was
acknowledged that some people had older family ressnliith strong views
that were unacceptable to a younger generation.ahoextent a level of
pragmatism — as well as toleranedias to be adopted. Businesses providing
carers might need to select carers for patientsnglinto account the wishes
and/or prejudices of the patientg[nstitute of Directors Jersey Branch)

“The only exceptions should be churches and eqeintaplaces of religious
observance. Even then, the exception should covgireligious services and
the employment of clergy (or equivalent); churcslesuld not be permitted to
otherwise discriminate either in the provision oéndces or in the

workplace.”(Huw Thomas, Carey Olsen)

“Recruitment to a role which is for the purposesanf organised religion.
Club and associations that are aimed at providirgédfits for members of a
particular sex.”(CIPD Jersey Group)

“Religious only. And | am not religious but if thaith or belief of an
establishment held those views then | don't thilskfair to force them to
change the goal posts or have beliefs if the siatposed on them.”
(Anonymous employee)

“The right of religious organisations to refuse argice on the grounds of
sexuality is made clear in European law and exteoly to the religious
organisation not its adherents. Religious orgaritsad are therefore exempt
from claims arising from discrimination on the grms of sexuality but
individuals are not. Any new law in Jersey shoubllofv this model.”
(Anonymous employee)

Comments from the respondents who did not agreedima businesses or service
providers should have a right to discriminate om gihounds of sexual orientation in
certain circumstances included the following —

“There should be no circumstances where it is pssible for an employer to
justify direct discrimination because of the sexarééntation of a worker. It is
possible to include a genuine occupational requaetrin the legislation, but
Unite would suggest reference is made to R (orapgication of Amicus —
MSF section) v Secretary of State for Trade andustny which concluded
that the exception for a genuine occupational regmient is very narrow in
its scope in relation to religion.{Unite the Union)

“To allow organisations, religious or otherwise, f@ersecute against sexual
orientation is only strengthening prejudices. To sl is unjust and out-
dated.” (Anonymous employer)

“Service providers should not have the right tocdisinate against their
customers in any circumstances. Employers shoulé ke right only where
there is a genuine occupational requirement, eltere a person of a specific
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sexual orientation is required for objectively jfisble reasons.”
(Anonymous hospitality employer)

“If your business provides a service to the pulttien it should have to abide
by the law. If a person has religious objectiongi&y people then they should

either stay out of providing services to the pubkeep their objections t

(0]

themselves, or limit provision of their servicefttly accredited members of

their religion (until we outlaw religious discrimétion too).” (Anonymous
employee)

“I cannot think of an example where this would beceptable. Even in

relation to certain groups / charities where it mbg that only people of

a

certain sexual orientation can attend / registethink it's important to make
these available to all as it's often the people inathese groups who require

the education."(Anonymous employee)

“Government has a responsibility not only for italividual citizens but also
for the associations of its individuals. Thus, gameent can and should be
involved in shaping public opinion. To permit rébigs groups to discriminate
on the grounds of sexual orientation is to tagi®rmit others to discriminate
on the same grounds. A carve-out for religiousdigltherefore perpetuates

the harmful ideologies which the legislation se#ksimit.” (Anonymous
employee)

“This area of discrimination has no validity. It i®nly people with
controversial opinions and these should not bevedid to affect others. Any

kind of exemption is only justifying ignorance ahdlitting people for
something that concerns them and no one else réaljxnonymous
employer)

Outcomes

It is clear that there is little support for a wigeead exception for businesses
service providers to discriminate on the groundsed{ual orientation. The concer
expressed by the loD are examples of the sort lshbeur that a Discrimination La
is intended to challenge.

Paragraphs 13 and 14 provide further commentsnglad religious-based exceptions.

or

[
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GENDER RE-ASSIGNMENT

9. Respondents were asked if discrimination based oregder re-assignment
should be unlawful in broadly the same circumstance that the
Discrimination Law makes it unlawful to discriminate on the grounds of
race.

Of the 124 responses to this question, 88% agheddiiscrimination based on gender
re-assignment should be unlawful in broadly the esamrcumstances that the
Discrimination Law makes it unlawful to discrimieabn the grounds of race.

Twelve percent of respondents did not agree thsdridnination based on gender
re-assignment should be unlawful in broadly the esamrcumstances that the
Discrimination Law makes it unlawful to discrimieabn the grounds of race. Their
comments included the following —

“Chamber believes that the following points shobkl considered: Time off
for procedure — generally this would not be sickvie, unless psychologically
disabled. Care should be exercised in respect efwording in terms of
“process complete” as it is unlikely that it is m@vcomplete albeit surgery
may be.”(Jersey Chamber of Commerce)

“Wait for people to be comfortable with the ideaamy would not be | think.”
(Anonymous)

“I believe is it a choice so that people feel momnfortable with themselves,
much like plastic surgery.fAnonymous employer)

“Government should keep its social engineering rioabsolute minimum. Its
focus should be on putting its own house in orderebsuring that those
electing gender reassignment are not discriminatgdinst by government.”
(Derek Bernard, individual)

Comments in support of protection against discration on grounds of gender
re-assignment included the following —

“With the Gender Reassignment Law already in placéersey, there has
been a number of birth re-registrations of Jerseyrdbpeople who have
successfully changed gende(Superintendent Registrar, Sue Groves)

“Transgender people deserve the same protection easryone else.”
(Anonymous employee)

“I am a transgender woman so I’'m a little more itwad in this than most but
trans people are among the most vulnerable protectharacteristic
enshrined within UK law, this group has the highssicide rate of any
minority, they have been proven to be discriminatgdinst much more than
the ‘LG&B’ in LGBT. They are also much more likébdy be discriminated
against in the workplace so it is incredibly imgort this should be made into
law.” (Sarah Savage, employee)
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“I was diagnosed with Gender Dysphoria as a redulivas twice made
redundant from the work place(Ms Deborah Samantha Dors)

“The States of Jersey should follow the UK exangfléaving a protected

characteristic for gender reassignment and thisusthde enacted at the same
time as the sex discrimination legislation. Thadkgion should make it clear

that a person has the protected characteristic ehdgr reassignment

regardless of whether the person has started, onpdeted, the process of
changing gender. Although, agreeing with the caasion that transgender

people are vulnerable to harassment, it should bgedh that transgender

people can experience less overt discriminatioaritployment in other ways,
such as being denied recruitment and promotigbiriite the Union)

“Jersey has an opportunity to bring in model legigdn that advances the
current position of trans* people within Britishva Trans* Jersey offers a
solution to the problems it sees as arising from phoposals put forward in
the white paper in order that Jersey can impleméagislation that
encompasses the broad spectrum of human gendeitydefiTrans* Jersey)

Outcomes

There is clearly widespread support for includiegder re-assignment as a protected
characteristic. There is also a general lack oframess about transgender issues |and
the particular challenges faced by transgender lpetpth in the workplace and |n
relation to the provision of goods and services.

The Minister is particularly grateful for the vetitiorough response provided by
Trans* Jersey, both in writing and in person. Thkwritten response is available ¢n
the Trans* Jersey websiteThe detailed comments will be taken into accont
drafting the Regulations, especially in relatiom#dining this protected characteristic.

10. Respondents were asked if there are any circumstaes in which
discrimination based on gender re-assignment shoulde permitted.

Of the 120 responses to this question, 11% fettttiexe are certain circumstances in
which discrimination on the grounds of gender reigggment should be permitted.
Eighty-nine percent disagreed.

Comments in support of a right to discriminate dme tgrounds of gender
re-assignment in certain circumstances includiegelowing —

“A business with an employee or a client going thlylo transition may face
challenges, both in relation to the wishes of thdividual concerned and
potentially those of others with whom they wouldagye. A business will have
to be allowed to make its own decisions on mattgngh could arise in

relation to: the toilets that someone would be efg@ to use; in a care

® https://transjersey.files.wordpress.com/2014/GHloase-to-states.pdf
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business deciding which member of staff should vi@rkvhich patient; in a
security business, deciding who should conductiphlysearches; or within
an office or public-facing environment, decidingwh@ome client contact
should best be managedlhstitute of Directors Jersey Branch)

“Yes — employers should have the right only whererd is a genuine
occupational requirement, e.g. where for objectivgistifiable reasons a
trans or non-trans male or female is requiredAnonymous hospitality
employer)

“When during the period of transition where workirig support roles
i.e. Women'’s Refuge etqAnonymous employee)

“Some health care workers may not be able to dar tjob if they have
changed sex as the person in their care may nedlyssiemand either a
male/female carer.(Anonymous employee)

Comments opposing a right to discriminate on thrmugds of gender re-assignment
included the following —

“There should be no circumstances where it is pssihie for an employer to
justify direct discrimination against a transgendeorker. As stated above it
is possible to include a genuine occupational regmient in the legislation,
with the provision that it should be very narrow seope. The TUC has
excellent guidance on LGBT Equality at Work whiabula provide useful
reference when drafting the legislation and provglguidance to employees
and employers.(Unite the Union)

“Most people transitioning will be aware of any ies with shared gender
facilities and how people who are not so aware raaty and be mindful if
thought it need be. But hopefully most people matl be immediately aware
or bothered because it should not be a big issuepémple.” (Anonymous
employee)

“There are no logical circumstances in which thisutd be relevant apart
from prejudice.”(Anonymous citizen)

“If you are providing a public service, you have night to discriminate
against anyone. | think you mean gender confirnmatioot gender
reassignment.[Anonymous employee)

“There seems to be issues surrounding things likett/ changing facilities
during transition periods however | don't think sleeshould be highlighted as
exceptions as we need to protect people who argggbirough this, not make
it acceptable to treat them differently. Whethé&s ftansition period or not,
people should be treated as the sex they aspirdetd (Anonymous
employee)

“Absolutely not. I'm a trans woman and | was lugqough to be protected by
a law like this in the UK when | was fleeing doreegiolence. Thanks to the
anti-discrimination law | was saved from being strbomeless by a place in a
Women's Refuge and the support from the peoplehelp@d me there. This is
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a prime example why a persons assumed gendertidet#iS to be respected.
I was born male but identified as female and hdetaserious steps toward
living as female thus | was afforded the same ptaies as a female under
equality laws. There should be no circumstances revhdiscrimination
happens.”(Sarah Savage, employee)

“There are no circumstances in normal daily life evhsomeone’s gender
should result in discrimination. As someone whtrags, your consultation
wording concerns me. Talking about exceptions &eranination in “the
provision of communal changing facilities or sha@etommodation” feeds
into a common misconception about trans peoples iBhéxactly the situation
in which most trans people encounter discrimindtitinabsolutely should
NOT be exempted(Anonymous employee)

“There is no requirement to have any exemptiongrimisgender individuals,
other than those provided for the characteristic*séx”. Trans employees
should be subject only to the same exemptions éouige occupational
requirements as natal born men, women and thossopsrof a non-binary
gender.” (Trans* Jersey)

“Cisgender women, particularly, seem to be concdrigat they might be
faced with a pre-op transwoman in changing faekti which might cause
them embarrassment or awkwardness. Firstly, it ighlly unusual to see
someone’s genitals in public facilities. Most pegptransgender people
included, are discreet. Furthermore, the overpongraim of transgender
people is to pass as their preferred gender. They therefore, less likely to
expose themselves than cisgender individuglg&ns* Jersey)

Outcomes

These are sensitive and difficult issues. Trans$ele makes a valid point about the
groundless fear of being confronted with the plalsieatures of a transgender person
in a communal changing area or in toilet facilitiaad a widespread exception in this
area would clearly undermine the protection thatlthw is intended to provide.

In particular it is clearly important, for examptlat a transwoman at risk of domestic
violence is able to use the women'’s refuge. Furtioasultation with stakeholders |is
likely to be required in order to determine whetls®mme limited exceptions afe
needed, for example in relation to competitive tpor
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MARRIAGE AND CIVIL PARTNERSHIP

11. Respondents were asked if discrimination based on arriage and civil
partnership should be unlawful in broadly the samecircumstances that
the Discrimination Law makes it unlawful to discriminate on the grounds
of race.

Of the 111 responses to this question, 84% fettdiszrimination based on marriage
and civil partnership should be unlawful in broatthg same circumstances that the
Discrimination Law makes it unlawful to discrimieabn the grounds of race, and
16% disagreed.

There were 8 general comments in support of priotecgainst discrimination on
grounds of marriage and civil partnership; for eplamon the grounds that everyone
should be equally protected. The following 2 speciEasons were also given for
including marriage and civil partnership as a poted characteristic —

“Unite believes that discrimination at work based onarriage and civil
partnership should be introduced by the Statesadel). We do not consider
there will be adequate protection provided by theaatment of sex
discrimination legislation. We believe it is pattlarly important in respect of
civil partnership which has only recently becomew lan Jersey. The
introduction of this in the UK has not led to arsfgcant number of tribunal
cases so we do not believe it will be a burdenrapleyers for the States of
Jersey to include a protected characteristic based marriage and civil
partnership.” (Unite the Union)

“I don't agree with the Minister that this will becovered by sex
discrimination. Jersey is a very old fashioned stci The assumption is: if
you are a married woman, you will want children atid just a matter of

time. If it isn't separately dealt with, there isdanger that the tribunal when
looking at claims and comparing with the UK casw,lavill have lawyers

endeavouring to exclude the claim on the basis tatlersey statute, by its
omission, intends not to cover discrimination oa fround marital status.”

(Wendy Lambert, employer/Lawyer)

A number of respondents commented in support of Nheister's position, that
marriage and civil partnership should not be inellidas a separate protected
characteristic, including the following —

“I agree that there should be no need to provide doseparate protected
characteristic relating to one’s civil status butuld want to ensure that it
works both ways. There should equally be no disadge to single people or
to couples who are not married or in a civil pantsieip. Some couples who
come to arrange their weddings with us indicatet tiney feel their lives in
Jersey would be easier — bureaucratically and adsiiatively — if they
marry.” (Superintendent Registrar, Sue Groves)

“I can’t see any practical application for this pvsion. Discrimination on the
grounds of marriage or civil partnership is not &despread issue in Jersey.”
(Anonymous employee)
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“I do not feel this is an issue. Being married, fgeiin a civil partnership or
being single is NOT, unlike gender or sexual om&noh, an inherent
characteristic.”(Anonymous)

“Changes in society have meant that marriage islomger the ‘defining’
statement of family/household and many people eotser paths such as
living together, civil partnerships or choosing temain single, therefore to
afford protection specifically for ‘marital statugs out of kilter with society,
and therefore gives greater protection to one geictgociety over another.”
(JACS)

“The UK provision is a hangover from when womendusebe sacked when
they got married. It is not an issue now and cardealt with via protection
against gender & orientation discrimination(Anonymous employee)

“If you are going to protect marriage and civil gaerships specifically, then
you need to protect co-habiting couples, which bexo difficult to define.
And, then, why should single people not be proteateler the law? Marriage
is a choice, just like being single is a choicehonymous employee)

“Action against discrimination would be likely tekable to pursued under

other parts of the Law.{Anonymous individual)

A number of respondents took the opportunity to wemt that marriage and civil
partnerships should be treated equally and thaé-ssax marriage should be available

in Jersey for equality reasons.

Outcomes

The Minister stated in the White Paper that he rditl think that marriage and civi

partnership should be covered as a separate grdtebaracteristic. However, the
was overwhelming support in the consultation fa ihiclusion of this as a separa
characteristic (84% in favour). Only 2 comments evprovided to explain why thi
might be necessary (other than a general desiegicality).

The concerns raised about the treatment of maw@dan are examples of direct
discrimination. If an employer treats married wontbfferently from married men
then that will be unlawful sex discrimination. Theare circumstances in which

employer might be concerned about whether 2 empbgee in a relationship as th
could give rise to concerns about favouritism dreotdifficulties. For example, in th
Police Force there may be a difficulty with a persoeaking decisions about sendi
his or her partner into a potentially dangerousasion. What matters, however,
usually the fact and nature of the relationshipeathan any concern about marrig
per se In making judgments of this kind, it is importahit the employer does n
make assumptions based on sex. It would clearlyrbag and unlawful to apply on
rule to women who are married, and another to men.

It will be important, however, to make provision time Discrimination Law so thg
civil partnerships are treated as equal to marringbe context of discrimination. |

re
aite

[

ex
an
IS
e
ng
is
ge
ot
e

at

na

other words, it should not be lawful to discrimmatgainst a same-sex couple il
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civil partnership on the grounds that they are matrried. A similar provision to
Section 23(3) of the Equality Act is likely to beaessary. What is required in the Law
will depend to some extent on the outcome of thieiQWinister’s current consultation
on same-sex marriage.

12. Respondents who agreed that discrimination based amarriage and civil
partnership should be unlawful were asked if therare any circumstances
in which discrimination based on marriage and civilpartnership should
be permitted.

Of the 91 responses to this question, 8% agreddhbee are certain circumstances in
which discrimination on the grounds of marriage ad! partnership should be
permitted. Ninety-two percent disagreed.

Three respondents commented in support of a rggdidcriminate on the grounds of
marriage and civil partnership in circumstancestied) to religion, one respondent
commenting —

“The only exceptions should be churches and eqeintaplaces of religious
observance. Even then, the exception should cagrreligious services and
the employment of clergy (or equivalent); churcslesuld not be permitted to
otherwise discriminate either in the provision oénsces or in the

workplace.”(Huw Thomas, Carey Olsen)

Comments from other respondents in relation to hdretthere are certain
circumstances in which discrimination on the graunof marriage and civil
partnership should be permitted included the failtw-

“Yes and no. Chamber believes that the UK Equdlity should be followed.
ECHR signed up to should sit in thatJersey Chamber of Commerce)

“If people in partnership of any kind are employ@dpositions of authority

within the same state department, then discrimimagshould be permitted as
nepotism is itself a form of discrimination and nieycounter to the interests
of the workforce as a whole. Discrimination in thiespect should not be
automatic, but any persons with such a commoneésteshould be required by
law to declare it and it should be subject to rexie(Anonymous citizen)

“It is difficult to envisage a genuine aim that dédube achieved through
unequal treatment on these ground@honymous hospitality employer)
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EXCEPTIONS
Exceptions set out the circumstances in which amvaicnot be treated as a prohibited
act of discrimination. The Discrimination Law cumtly includes ‘general’ exceptions
that will apply to all protected characteristicslaxceptions that are specific to certain
protected characteristics. The general exceptielaserto —

- Acts done to comply with a Law or an Order of a €au Tribunal, and

- Acts done to comply with the law of another country

Exceptions that relate specifically to race disamettion include —
- Selection of people of a specified nationality riational sports teams.

- Clubs and associations where their essential ctemras to provide
benefits to a particular racial group (unless idiext by colour).

- Where a person of a particular race is crucialktierjob. This is likely to
be very rare in the case of race (e.g. out-reaatk)wbut less rare in the
case of sex (e.g. jobs requiring intimate carehared accommodation).

It is proposed to include exceptions similar tositdound in the Equality Act that
will, for example, allow for single-sex schools.
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RELIGION

13. Respondents were asked if an exception should be guided for
recruitment to a role which is for the purposes ofin organised religion, as
is currently provided in the Equality Act.

Of the 112 responses to this question, 30% of resguts agreed that an exception
should be provided for recruitment to a role whilor the purposes of an organised
religion, and 70% disagreed.

There were some general comments in suppodanoéxception for recruitment to a
role which is for the purposes of an organisedyiat, including the following —

“It is possible to include a genuine occupationatquirement in the
legislation in respect to recruitment to a role waihiis for the purposes of an
organised religion, but as previously stated, Uniteuld suggest reference is
made to R (on the application of Amicus — MSF saftv Secretary of State
for Trade and Industry which concluded that theegtion for a genuine
occupational requirement on the basis of religiswvery narrow in its scope.”
(Unite the Union)

“The only exceptions should be churches and eqeintaplaces of religious
observance. Even then, the exception should covgreligious services and
the employment of clergy (or equivalent); churcslesuld not be permitted to
otherwise discriminate either in the provision oéndces or in the

workplace.” (Huw Thomas, Carey Olsen)

“Teachers or workers working for a religious orgaation.” (Anonymous
employee)

“Same sex religious orders; services offered — ehgspital/education.”
(JACS)

“As long as it is central to the religion not to @pt. employment of religious
mentor should be covered as it's central to thégieh. But for example a
nurse or health care assistant at a religious ca@me or a teacher in a
religious school shouldn’'t matter about the persoprivate life/sexuality.

Just on ability to do role.{Anonymous employee)

“It is clear that there are religions where gend®ies are very specific and |
do think we need to make allowances for this. kidow of an example in the
UK when it was highlighted that there was a highicpatage of Muslim
women being diagnosed in a certain part of the Wid after researching the
issue, it became apparent that they did not fes} ttould go to a male doctor
for gynaecological issues. An advert was then pldoe a female, Muslim,
Gynaecologist in that area which in turn reducea thmount of cancer
diagnosis as women were encouraged and felt coafflertbeing assessed
sooner. Although quite a specific example, | thinkould be beneficial to
make allowances such as this, should the need .arig&nonymous
employee)
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“Employees of churches should hold the same religie their employer or
have no specific religion otherwise they may notbke to give the correct
perspective to church memberg&nonymous employee)

“This works and keeps the religious organisatiompy so, although | wish
there was no need to exempt anyone, | guess wéldiodaw suit in Jersey.”
(Anonymous employee)

“The JCCT would expect the Minister to follow Engllaon this matter.”
(Jersey Child Care Trust)

There were a number of comments opposing an excefdr recruitment to a role
which is for the purposes of an organised religinduding the following —

“Jersey is a secular government with secular lawsl @veryone should be
subject to them. | expect that concessions withbee for religions but this is
fundamentally wrong — it means that what peoplekiand feel (due to their
beliefs) is put above who people are (because @fvthy they are born).
Religion is powerful and will use its power to thren and influence and |
expect the Minister and the States will bow to grsssure. But in doing so
both must recognise that they are putting religatiove secular which is not
how our laws and government are set uAhonymous employee)

“In a fairly secular society more people could bdfeaded with this
discrimination than in favour of it. Although itss mind-set that will be hard
to convince, religious people should not be gives tight to discriminate
against others. These exemptions just add to serasist and duped
attitudes.” (Anonymous employer)

“The UK Equality Act also contains provisions fdret protection of people
from discrimination on the grounds of their religior belief. Without similar
protection in Jersey, any exception would be plgdhe views and practices
of organised religions outside of and above the ¢tdithe state.(Anonymous
hospitality employer)

“Religion is the principal reason this discriminati currently exists, as an
institution it should be provided with no speciakceptions.” (James
Woodhead, employee)

“There should be no exceptions for religion, whiska minority interest that
must conform to secular society. Organised religibould be viewed as any
other business and any articles of faith contramythie standards of society
should be regarded as anti-social and illegal. Whegligion is practised in
private, this would not be relevanf{Anonymous citizen)

“I was employed by a company who were Methodist they made me
redundant after 3 years because | “came out”. Arplayee should not be
sacked just because he/she has “come out” and fdiffarence of gender/
sexuality or religious convictions(Ms Deborah Samantha Dors)

“I suspect this one will get through to appeaseigieus groups but why
should religion allow you to treat someone unfairlfAnonymous employee)

“Religion should not be a vehicle to sustain distination.” (Anonymous)
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Outcomes

The recruitment and appointment of clergy cannobverlooked, and it is likely tha
the Law would not want to intervene in a debateualgay priests, for example. F
this reason, the Minister would support a narrosegsion, as suggested by Unite {
Union, for recruitment to a role which is for tharposes of an organised religion.
similar provision to Schedule 9(2) of the Equagt should be included.
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14. Respondents were asked if any other exceptions réleg to religion
should be provided for acts of discrimination on tle grounds of sex.

Of the 100 responses to this question, 96% of redgas said that no other religio
related exceptions should be included for actsegfdiscrimination, and 4% said th

n-
at

other religion-related exceptions should be inctud®ne relevant exception was

suggested relating to religion —

“A mosque or synagogue may wish to segregate reatele attendees.
(Institute of Directors Jersey Branch)

Outcomes

It is acknowledged that some religions organisestigr and activities differently fg
different genders. The Equality Act includes a gpeexception in Schedule 3(24
which provides that the segregation of attende@spéce of worship is not an act

sex discrimination. The Minister has considered tivbeit might be appropriate;lo

include exceptions for religious services thatspecifically aimed at one gender,
has concluded that he cannot endorse segregatiowomship by providing af
exception in the Law.

Segregation on the basis mafce is less favourable treatment, which means thest
direct discrimination that cannot be justified (see A#i6 of the Discriminatior
Law). Without an equivalent provision for sex distnation, it would be up to an

potential claimant to show that segregation amalimteless favourable treatment.

This would be a question for the Tribunal to deiemtaking into account all of th
circumstances of the case.

The Minister notes that a range of religious groupdersey were specifically invitg
to respond to this Consultation, but did not tdie dpportunity to do so. There will k
a further opportunity at the law drafting stageeligious groups wish to explain to tk
Minister why an exception might be appropriate.
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MATERNITY PAY

15. Respondents were asked if an exception should begwided so that an
employer who meets the statutory obligations in raltion to maternity
leave and pay is not subject to a complaint of sediscrimination if the
maternity pay is lower than the amount that would k& available to
another employee who was on sick leave.

Of the 98 responses to this question, 72% of refpus said that an exception should
not be included in relation to maternity pay, a®@a@said that an exception should be
made.

The preamble to the question explained that thpqag of the proposed exception is
so that an employer who meets any statutory olitigatin relation to maternity leave
and pay would not be subject to a complaint of diegrimination if their policy is to
provide employees with, for example, a greater remttial entittement to sick pay,
e.g. full pay for up to 26 weeks. The commentsdat#i that many respondents were
concerned about the unfairness of such a positicluding —

“l cannot see a legitimate reason why maternitwke@ay should be less than
sick leave (for the period of time the employerselsoto pay over and above
the statutory requirement of 2 weekg)Xhonymous employee)

“This is disgraceful! Why should a person on sie&Je receive more money
than a mother on maternity leave? | am outragedhiy suggestion, this is

absolutely direct discrimination and | am very gipainted by this proposal.

It may have an unintended consequence that mottiersse to go on sick
leave rather than maternity leave as they wouldrgete money that way.”

(Anonymous employee)

“No. The proposal’s omission of any statutory ratke maternity pay gives
employers carte blanche to pay women at rates ¢batd effectively force
them back into work at the end of the two-weekopeoi full pay. This is not
in keeping with the spirit of a law that is meamtprotect new mothers from
detriment. Our view is that employers should be pmitad to at least pay
rates equivalent to sick pay, but that a statutenynimum would be
preferable.” (Anonymous hospitality employer)

“A woman on Maternity Leave should not be treataffecently by an
employer where contractual sick pay is higher thantractual maternity pay.
They should be treated equally(Linda Sohawon, Legal Officer, trade
union/staff association)

“This would presumably encourage employers to palpwer (potentially
much lower) wage in this type of scenario. It disages women from taking
maternity leave and therefore is discriminatoryJéfsey wants women in the
workforce (which is should) it must make it ease@rthem to do so. Women
who become pregnant and want to take maternityeleato are paid a lower
wage during a certain length of this time, willhet put off getting pregnant
(and this will cause further problems for the hbhadystem later) or simply
leave the workplace all together unless they arbigily paid jobs making it
worth it.” (Anonymous)
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“Maternity pay should not be lower than any othayp- and withholding pay
until an employee has returned for a minimum tehroutd be unlawful.”
(Anonymous employee)

A number of respondents commented in support adxaeption relating to the level
of contractual maternity pay, including the followgi—

“An employer who meets statutory obligations shoolt run a risk of
breaching sex discrimination legislation. An emploghould be allowed to
recoup contractual maternity pay if an employeesésawithin a set period of
time, even if that employer would not recoup siel g this should be a
matter for an employer’s discretion(institute of Directors Jersey Branch)

“As it would be unfair to compare maternity andksiess and may well end
up creating issues. A female employee who is cifwould be paid at the
same level as a male employee off si¢kACS)

“Chamber believes that the following should be edesed: The statutory
requirement would have been met therefore theraldhze no claim Sick pay
is the same for men and women therefore not a catgdt is maternity not

sick leave. The only comparator could be anothemem in another

organisation.” (Jersey Chamber of Commerce)

“Maternity isn’t sickness and shouldn't be treatesisuch.”(Wendy Lambert,
employer/lawyer)

“As long as statutory obligations are met, surelyetbehaviour of the
employer is correct? Maternity is (by definitionPN the same as an absence
of illness. There may be a separate argument tiestatutory obligations are
inadequate, however!(Mr. M.P. Chatterley, employer)

“The JCCT wouldn't compare sick and maternity leaes long as the
statutory responsibilities are met by the Employtaen their contractual
responsibilities are seen as separatg@lérsey Child Care Trust)

“Yes — although we would generally be of the vieat tsuch an exception
should be unnecessary; maternity is not a formickngess and maternity
absence should not be equated to sickness absefit@®’ Thomas, Carey
Olsen)

“l think if an employer is meeting the statutorylightions as set out in

legislation then I'm not sure it is fair to then babject to a complaint of sex
discrimination if different contractual terms apgigr sickness. However the
lack of SMP raises the question, of how fair itdspossibly have a male
employee on sick leave receiving more pay thanreli on maternity, this
could lead to increased sickness absence rategnrales who have given
birth, therefore possibly effecting their opportigs for promotion or

progression due to high absence leve{&honymous employer)

R.137/2014



37

“It is established in UK case law that pregnancynoat be compared with
sickness (Todd v Eastern Health and Social Servibeard, Gillespie v

Northern Health and Social Services Board (No.A&jditionally, pregnant

women have special protection and when in recdiphaternity pay cannot
be compared with that of a man or woman at worlaCl/ Secretary State of
Employment). Therefore, it would not be appropriftethe above exception
to be included in the legislation because of womemique position during
pregnancy and maternity leavgUnite the Union)

Outcomes

Whilst the comments indicate that many respondevdse concerned about the
perceived unfairness of the proposed exception, uhéaerlying principle of the
proposal is that maternity cannot be equated wikness. On that basis, it makes
sense to prevent any argument that by failing awvige for maternity pay equivalent
to sick pay, an employer is discriminating. Withostich a rule, the principle
established in the proposals for family-friendlgiiatiorf, i.e. that maternity leave |s
unpaid, would be undermined.

" P.109/2014, as adopted by the States in July 2014
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POSITIVE ACTION

16. Respondents were asked if an exception should beogwided to permit
positive action where men or women are under-repr&sited in a
particular role.

Of the 103 responses to this question, 61% of redgmats said that an exception
should be included to permit positive action, a®&s3said that an exception should
not be included.

This and the proposed exception for charities tipe benefits to people who share
the same protected characteristic (see question\i8)e the only 2 proposed
exceptions that more than half of the respondampated overall. Comments from
respondents who supported such an exception inthade

“The JCRT agrees that it is unlikely that signiintgprogress will be made to
address the under representation of women in psliéind senior leadership
without positive action measures. The Davis repfsK) sets out an
aspirational target of 25% of women at Board lewéhin Business which we
do not believe is being achieved within Jersey.ithadhlly, currently the

States Assembly has only 23% of women so for ttezsmns the JCRT
recommends positive action provisions are includedhe proposed sex
discrimination legislation. However, recruitmenglection and promotion in
employment should be made on the basis of meféct®®m should not be
made via positive discrimination (as set out inryquestion above). Under
UK legislation there is clear distinction betweenspive action and positive
discrimination as set out in section 158 and 15%h& Equality Act 2010
(UK).” (Jersey Community Relations Trust)

“I believe for a period of time, Jersey may needatiopt positive action

measures (women are vastly under-represented). Hawe do not feel that

this should be taken lightly and if implementedustt@nly be permitted for a
period of time. Positive action remedies need todvéewed and revised over
time.” (Anonymous employee)

“I don’t believe there should be quotas in orderitcrease representation in
certain roles, however we are very far away froraadeadership / executive
roles for men and women so | do think that somdéipesction is needed to
bridge the gap. Things like ‘women in wealth’ oh@t women'’s initiatives in
the work place should be able to exist and on dooashe products provided
should be available to women onlf{Anonymous employee)

“Whilst such an exception is superficially attraej the likelihood of its
practical application must be extremely limited. Weuld take the view that
positive action (as opposed to positive discrimorgtshould be permitted on
the same basis as under the UK Equality Act 20%@ sarelation to so called
“tie-breaker” questions.”(Huw Thomas, Carey Olsen)

“Unite argues that positive action should form paftDiscrimination Law for
all protected characteristics and it should not bestricted to gender.
“Positive action” in respect of employment is nqidsitive discrimination”, it
means action can be taken by an employer to engeupaople from under-
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represented groups to apply for jobs and promotiBramples would be
Leadership Courses for women at work and advedigns in Black, Asian
and Ethnic Minority communities. As stated in thehite paper” the UK
Equality Act 2010 does allow for someone from awlemrepresentative
group to be appointed to a post if they are equalhalified as another
candidate for all protected characteristics. In thiK positive action has
proven to be successful, for example, the LaboutyPaas increased the
number of women Members of Parliament through woaréy shortlists. If
the legislation is restricted to “positive actiordnly for gender it will have a
very limited impact on making progress on equatityhe Channel Islands.”
(Unite the Union)

The Institute of Directors Jersey Branch was irotavof positive discrimination but
commented —

“However there were some reservations about thibuginess should be able
to select the right person for the job and for thesiness. There should be no
implicit expectation that a business will apply itige discrimination
principles where men or woman are under-representea particular role.
Businesses should be entitled to get on and ruir thesinesses without
excessive government interference.”

Comments from respondents who were opposed to espgan that would permit
positive action included the following —

“People should have a job purely on merit | dorngree with people gaining a
job due to lack of a person of a certain sex omuaolor sexual orientation,
etc., etc.”(Lisa Wallser)

“Because candidates should be the best for the Ralsitive discrimination is
another form of discrimination that perpetuatesainélecision making that as
a society we need to move away from and move ¢ejadnts based solely on
ability.” (Anonymous employee)

“No-one wants to go into a job feeling they've jbsten chosen for their sex
or any other irrelevant criteria. E.g. there areepty of capable women out
there who could take on Directorships but peoplengith who they know so
choose from the same poo{Anonymous employee)

“Positive discrimination is as bad as negative disgnation. You don’t beat
discrimination by discriminating against a diffetedlass of people. Merit
should be the only thing that determines selectiGhnonymous employee)

“There shouldn't be any exceptions in appointing aorole other than
ensuring the person appointed is suitably qualifeead experienced and
capable of doing the work requiredlAnonymous employee)

“This will just be used as an excuse to continudiszriminate by valuing the
skills of one party more highly than the skillsaobther. It may also result in
one party being restricted from attaining the reegdi qualifications to
exclude them from the position(Anonymous, Managing director of a trust
company)
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“Calling it “positive action” is very misleading. tl is “positive

discrimination”, which, as the name states, is distation nonetheless. If
it's OK to discriminate against a group becauseythee the majority, then a
truly worrying double standard is being proposedMr. M.P. Chatterley,
employer)

“The other measures within the regulations will fnetnsure that positive
action is not required in addition to the additidmmaotection afforded to both
sexes through the regulations. Removing discrinonaton grounds of
pregnancy and maternity and providing equal payefgual work will assist in
removing the barriers that currently prevent wonmeiparticular maintaining
careers after time off for family reasongAnonymous employee)

“Exceptions within the discrimination law alreadpwers sufficient grounds
to consider, i.e. genuine occupational requirenetot so no real need to add
more, particularly for one protected characteristicer another. Furthermore
the confusion and pitfalls introducing certain airostances whereby a
discriminatory act can be considered may lead tglegers struggling to
understand the legislation. This in turn could leers as an excuse for ‘real’
discrimination to occur as it could be difficult tiisprove otherwise.[JACS)

Outcomes

The difference between positive action and postiiigerimination may be regarded @as

semantics, but the difference in the UK is expréssefollows —

The Equality Act deals with this in Sections 158 d%9 in provisions that have not
yet been tested in the case law, and which allow divect discrimination in
recruitment where one group is under-representedveider, the circumstances (in
which this is allowed are not clear and no cases ha yet emerged.

This is a difficult area and the issues are fineanced. Without positive actign
measures, it may not be possible to develop theTJE&npaign referred to in the

Positive discrimination is recruiting or promoting a person solely because
they have a relevant protected characteristic etimg quotas to promote or
recruit a particular number or proportion of peopldth protected
characteristics. Positive discrimination is illegamost cases.

Positiveaction means that it is not unlawful to take special measaimed at
alleviating disadvantage or under-representatigmee@nced by those wit
any of the protected characteristics in order wnteract or reverse the effe¢ts
of past discrimination. However, any such measuarest be groportionate
way of achieving the relevant aimand must be used only where a person
reasonably thinks that people with a particular protected charastieriare
under-represented or suffer a disadvantage.

=
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White Paper to redress the under-representatiomoafen in positions of influenc
and to promote the equal participation of womepalitics and public lif& However,
some strong views were expressed against suchcapteon, and the Minister agre
with many of the respondents in their concern #maéxception for positive action ig
form of discrimination that perpetuates unfairness] we should not be encouragi
this over recruitment based on merit.

The Minister notes that, if an exception is notuded, an employer can still choo
the best person for the job, but in a tie-breakerason between 2 equally gog
candidates, the employer would need a reason ttherthe protected characteris
(e.g. sex or race) for selecting their preferreddadate. The Minister will also giv
further consideration to the suggestion from JA®St tan exception relating t
genuine occupational requirements may be sufficient

The Minister has decided that further research bellundertaken to determine wik
exception, if any, might be appropriate. For exampb permit the targeting of jg
vacancies or training to an under-represented gtougedress imbalance, but n
permitting direct discrimination in relation to reément decisions. An exceptig
could be made specifically for recruitment to bgaofl companies, charities or oth
bodies where the purpose of the discriminatioroigrisure a representative balan
For the avoidance of any doubt, it could also mvipled that refusing to adopt any
these measures would not in itself count as a anfadiscrimination or evidence (¢
discrimination.
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17. Respondents were asked if positive action should Ipermitted only if the
person who is selected is as qualified for the rokes any other candidate.

Of the 91 responses to this question, 70% of redgmus said that positive action
should be permitted only if the person who is dektds as qualified for the role as
any other candidate. Thirty percent of respondsaitd that positive action should not
only be permitted where the person who is seleistes qualified for the role as any

other candidate.

A number of comments were received, as followsluiiog some specific concerns
relating to the difficulties in defining in practicterms what is meant by ‘as qualified

for the role as any other candidate’.

“The definition of ‘qualified’ needs to be addreds® ensure that the role
profile does not prevent otherwise competent an@ almmen from being

considered for posts.”(Linda Sohawon, Legal Officer, trade union/st
association)

“The concept of “is as qualified” may be difficuth evaluate as on the face

aff

of

it qualifications may be comparable but is a sceedegree as good as an arts
degree? Is a degree from University of Oxford ontpawith a degree from

Bournemouth University, etc(Anonymous employee)

8 See page 6 of the White Paper andw.jerseycommunityrelations.org/
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“There should be an exception for positive actidmevre men or women are
under-represented in a particular role, but this shibe based on the UK
position and test as proposed by the white papene@al positive action, for

example, in the form of providing a mentoring schdan a certain protected

group that is under-represented or targeted adsartj, are beneficial and

established practices in the UK in supporting egapportunities and the

ability to use a ‘tie-breaker’ test for candidatesequal merit should be built
into the proposed Sex Discrimination (Jersey) Lelawever, that in practice

it is rare to encounter two candidates with the eamxperience or

gualifications and this is especially so for moemisr employees. Candidates
will often have different but complementary skiliss, therefore, important to

ensure that organisations within the Jersey conkexte access to published
guidance on how to assess candidates fairly andotibely (i.e. assessment
criteria and scores) to avoid any potential claiofsdirect sex discrimination.

I think this is something we will need to look atefully especially around

internal promotions and vacanciegAnonymous employer)

“There are other ways of making sure that recruitingrocesses are fair and
equitable. Removing personal details such as gemael name from the
application form, and linking the two parts of toem via a number, ought to
be sufficient to overcome shortlister biag&nonymous employee)

“There were mixed views on this issue. It shoul@ lmeatter for the discretion
of the business to decide what the business regju@metimes that might be
to recruit someone from an under-represented grevgn if the candidate is
less well-qualified than a person from another grolit was felt that the best
approach was for a business to encourage applioatiofrom
underrepresented groups— and therefore positivescrithination in
recruitment advertising will need to be permitteqlstitute of Directors
Jersey Branch)

Outcomes

These responses demonstrate the difficulty of definhe scope for any positiy
action provision. Further research is required ¢ébexmine what positive measur
could be encouraged through an exception, if aiont compromising the principl
of appointment and promotion on merit.

In relation to the perceived difficulties in defiigi what ‘as qualified for the role &

any other candidate’ means, the UK Government HipglOffice provides the
following guidance for an employer to establisht tb@ndidates are of equal merit|i

meeting the criteria for the specific post (ineltreaker situation) but do not have

be identical in their respective merits; employsh®uld establish a set of criteri
against which candidates will be assessed. Thigal@ninto account anything that|i

required for the job, including abilities, competes, professional experiend
gualifications, skills and qualities. Employers Wwbthave to ensure that the crite
aren't indirectly discriminatory.

ria
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18. Respondents were asked if there are any other cirostances in which
positive action should be permitted.

Of the 89 responses to this question, 79% of redgmus said that there were no other
circumstances in which positive action should bemitted. 21% of respondents said
that there are other circumstances in which p@saistion should be permitted.

Comments included —

“I disagree with the exclusion of positive actios @ exception in relation to
race. | actually think this is a little bit shorighted as the demographic of
Jersey has changed and will continue to change. yMainthe ‘minority’
nationalities (i.e. Portuguese and Polish) are rioNly integrated into Jersey
with families and organisations should have thetg@ction to take positive
action with regards to race. This is particularijmportant in public services
(i.e. childcare, healthcare and so on), which skdooé representative of the
community it serves. | appreciate that the Raceiisnation (Jersey) Law
has now been passed, but if they are going to imgié an exception for
positive discrimination within a sex discriminati@montext then should this
not also cover race.{Anonymous employer)

“We would note that it would seem odd to allow pesiaction in respect of
sex/gender but not for other protected charactmss{in particular race).”
(Huw Thomas, Carey Olsen)

“In race discrimination.” (Wendy Lambert, employer/lawyer)

“All other characteristics should have the same eption of positive
discrimination (where appropriate), as long as t rieviewed and revised
accordingly over time.{Anonymous employee)

“To mirror section 158 and 159 of the Equality AtiK) namely, recruitment
and training.” (Jersey Community Relations Trust)

“As previous, care roles for vulnerable peopl¢&Anonymous employee)

Outcomes

A reasonable point is made by a number of the refgats that, if positive action |s
introduced in relation to sex discrimination, ibsikd also apply in relation to race apd
any other protected characteristics. This couldnblided by Regulations if needed.
Further research would be required to determinetlvénethe same, or a similar
exception, should be introduced in relation to ather characteristics.

In preparing the Discrimination Law and the protecicharacteristic of race, the
Minister had decided that positive action provisi@hould not be included at that
time, and that further consideration would be gitenpositive action when the
attributes of sex and disability were being pregare
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CHARITIES

19. Respondents were asked if an exception should begwided for charities
to provide benefits only to people who share the B® protected
characteristic, as is provided in the Equality Act.

Of the 97 responses to this question, 61% of redguts said that an exception should
be provided for charities to provide benefits otdy people who share the same
protected characteristic, and 39% of respondedtsal agree with such an exception.

Comments in favour of an exception included —

“Charities are often established to support vulngdedminority groups of
people. If an exception was not made it may leadaime of their ‘client
group’ feeling that the work of the charity is unaéned. Furthermore
support/fundraising for charities may suffer if arception is not in place.”
(JACS)

“Seems sensible and consistent with UK as manyhef dharities are
operating in both places.(Anonymous employee)

“Many charities have constitutions which determitiege beneficiaries —
therefore they should be permitted to act withine tleonstitution.”
(Anonymous employee)

“The example of the Race for Life is noted, bothtenrms of who can

participate in the event and the charity it raisesney for. It may also have
relevance to charities that deal with matters sasHamily planning, rape and
abortion counselling.(Institute of Directors Jersey Branch)

“Unite agrees that exceptions should be provided dbarities, clubs and
associations for people who share the same chaiatios, an example would
be a charity that provides services to women whe sabjected to domestic
violence.” (Unite the Union)

“Not a matter for the State to interfere in thevaie sphere, whether charities
or clubs.” (Anonymous employee)

“Health issues which only effect one sex (e.g. @ur®yndrome etc.).”
(Anonymous)

“As strange as it is to disallow people to give garticipate in a cause, it's
down to the founder's discretion. Charities suppdrtor founded by the
government should have no exceptiorfdfionymous employer)

Comments opposing an exception permitting chariteegprovide benefits only to
people who share the same protected characténisticied —

“It must not be allowed to be a ‘get out of jaik& option’ for people not to
give rights to the whole community. For exampleharity that manages
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rental accommodation would not be permitted to ritisinate because it is
under the charity banner.{Anonymous employee)

“I think it would be beneficial to have the grouppen to all but obviously
attracting a certain group. Opening to all also irases the awareness of any
issues and broadens the mind-set of all involvéditionymous employee)

“I also think certain charities that solely focushoone gender such as
women’s refuge etc. are discriminating against mér experience abuse. |
think an acknowledgement that abuse happens to getiders and an
acceptance that any abuse is wrong and supporvifitims and perpetrators
in changing behaviour is a more equitable way fadvas a society.”

(Anonymous employee)

Outcomes

While not everyone is in favour of exceptions, buld be an extreme view not fo
provide for them in this case, and it could leadaie charities to close.

Where a charity is specifically aimed at a paracroup because of the nature of the
service it provides, then this should be allowedifothe Discrimination Law. Arj
exception would be carefully targeted to ensuré dhg permitted discrimination was
no more than necessary to allow the charity to nteeharitable objectives.
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CLUBS AND ASSOCIATIONS

20. Respondents were asked if an exception should begwided for clubs and
associations that are aimed at providing benefitsof members of a
particular sex.

Of the 97 responses to this question, the resptsdesre almost equally split. Forty-

eight percent of respondents said that an exceptionld be provided for clubs and
associations that are aimed at providing benafitsriembers of a particular sex, and
52% of respondents did not agree with such an éxcepgComments in favour of an

exception included —

“We would take the view that such an exception khbe subject to regular
review.” (Huw Thomas, Carey Olsen)

“Only as defined in the White Paper, i.e. wheresithe essential character of
the club/association that it provides benefits tpaaticular sex. This should
be carefully considered and worded so as not toraffi ‘smokescreen’ for
discrimination by service providers(Anonymous hospitality employer)

“This should apply to single-gender organisatiompsolided that male-only
organisations admit transmen, and women-only orgaions admit
transwomen), but not to organisations that don’edchdéo be single-gender,
such as golf clubs.lfAnonymous employee)

“As long as it's an established club / associatibrat doesn't seem to be
directly set up to discriminate or avoid equaliggislation.” (Anonymous
employee)

Comments suggesting that an exception relatinglubs and associations that are
aimed at providing benefits for members of a paldic sex may not be appropriate
included —

“Arguably it is the closed doors of such organisat that may have fostered
sexism/discrimination in the pasf(Ihstitute of Directors Jersey Branch)

“To ‘allow’ discrimination through the use of an @eption for clubs and
associations could potentially be used as a backftwopeople to cover acts
of discrimination by arguing that such acts happkne their capacity as a
member of the relevant club/associatio@ACS)

“Some groups will naturally attract more men thanmen but no one should
be barred Also all this is very cis-gendered assgma binary gender
response. Men only, women only — where to translgren people fit in — or
someone somewhere on the spectry@rionymous employee)

“A man is unlikely to join the WI but he could alygabenefit from their

activities and gain more insight into women if hengd. If a group is

naturally predominantly male/female then this ism’problem. Exclusion is a
problem and we should always promote choice. Chauace that men and
women enjoy time spent on separate activities bserse of sexual elitism
arises when you have ‘men only’ clubéXhna Shipley, employee)
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“This is difficult, for instance the Women’s Refugecritical in assisting
victims of domestic violence although these arelgmanately female should
it preclude men? Of course, the Refuge does absise male children that
are involved.”(Anonymous employee)

Outcomes

The Consultation suggested that, where a clubswcéetion is specifically aimed at|a
particular sex because of the nature of the seitipeovides, then this should he
permitted. There is already an exception in thecidignation Law relating to clubs
for members of one race (Schedule 2(14)).

Any exception would have to draw a distinction betw a club which by its natufe
caters for one group, and a club which simply cked® discriminate by excluding
people of a particular group. Discrimination woudd confined to membership, for
example, a football club for men would be permittedt a football club that allows
women to join but charges women a higher memberfg@ghan men, would not be
permitted.

The Minister notes that while respondents werd,dplere was a surprising strength| of

opinion that an exception shoutt be provided. This would mean that bodies such

as the Women'’s Institute (WI) would not be perndtte continue to restrict the
membership to women only. Whilst the Equality Aetrpits WI membership to be
restricted to women, the exception does not exteranployees of the W.

-

The Minister notes that, if an exception is notuded in the Law, where a club is not
a private club with 24 members or less, it would be able to turn away potential
members based upon their sex. If a club does petssn may take a complaint to the
Tribunal and would have to show that they have lbseriminated against.

The Minister agrees with the sentiment expressea loyymber of the respondents,
including the loD, that such barriers based uponnsay have fostered or perpetuated
sex discrimination in the past. The Minister intertlat there should be no exception,
subject to considering the implications of the gngsexception for clubs for membefrs
of one race and the views of affected clubs anddeatsons in finalising the
legislation.

® www.thewi.org.uk/fags
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OTHER EXCEPTIONS

21. Respondents were asked if there any other circumgtaes in which an
exception should be provided that has not been caes in any of the
guestions listed above.

Of the 101 responses to this question, 89% of redgruts said that there are no other
circumstances in which an exception should be dexjiand 11% of respondents said
that there are other circumstances.

Comments included —

“Schools should be allowed to provide single sewcation. This should not
be at the expense though of promoting equality. #myle sex system should
not be allowed to encourage the marginalisationaofjroup or gender.”
(Institute of Directors Jersey Branch)

“The matter of surrogacy needs to be looked at ftdlseand there may need
to be special provisions applied to thigJersey Child Care Trust)

“We need to stop being so binary gendered aboubfathis. We are people.
There are no legitimate reasons for barring somelo@eause they are female
or look female.”(Anonymous employee)

“There are other organisations that may need tovinle specific services for
people covered by a protected characteristic. Tiny apply in the provision
of health and social services and other servicewiged by the public sector
so the States of Jersey should ensure provisiorthierallowed within the
legislation.” (Unite the Union)

Outcomes
It has always been contemplated that there wiitbexception for single-sex schools.

In the European Court of Justice (ECJ) cases ofvC®I and Z v A Government
Department, the women used surrogate mothers arelrefised maternity leave and
pay by their employers. The ECJ held that there m@adlirect sex discrimination
because a man who became a father through surregadg not receive paid leaye
either. Indirect sex discrimination did not ariscause there was nothing to establish
that the refusal of leave put women at a particdiaadvantage when compared|to
men.

We will need to consider whether any aspects oflipudervice provision are sex-
specific but not based on legislation. Health intipalar may need to accommodate
different provision for men and women; for examgeyell-man clinic. Insurance and
anything else with an actuarial basis may also ned@ considered. The Minister will
review the Equality Act exceptions that apply iegh areas.
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OTHER COMMENTS

22. Respondents were asked if they wished to provide pmother comments.

Business considerations

“I am someone who thinks it a complete waste oétand money and my
main issues are as follows: 1. Codes of Practicaikhbe perfectly adequate,
there is no need to introduce yet another layezraployment red tape 2. As a
director of 3 companies, one of which is likelyekpand substantially over the
next few years, we will now be much more likelyge sub-contractors than
employ our own workforce because we just might wantecruit English
speaking, male, able bodied staff because theylikedy to be the most
suitable for the work involved. 3. The spectrehef Employment Tribunal and
the lawyer’s charter it has created will only behanced by this additional
law. It is no coincidence that a number of law Srmow have dedicated
employment law areas and are recruiting enthusiadify. It just adds
unnecessary costs to a business and if you donit weapay the legal fees,
you might as well not contest a malicious accusatfgay the compensation
and get splashed across the JEP for good measueZare only doing this
because of perceived UK/EU pressure and local ip@its’ ambition to put a
tick in a box. In my opinion this is bad for busseand bad for jobs.”
(lan Brandon, employer)

“While Jersey Business provides support for newirmsses and JACS
provides employment support to businesses, theselmagaps in terms of
support for growing businesses — i.e. establishasinesses which are now
looking to expand and take on more staff, at wipdmnt things become
significantly more complex. It is felt that thereosld be a central point for
guidance on regulation/legislation for Jersey besises covering a range of
issues including planning, employment, health &safdata protection, tax,
social security payments, etc. The relevant orgdigas could perhaps be
brought together under one website or portal, whiitects businesses to the
right places to enable them to ‘self-serve’ and nssthat they only need to go
to a single location to have their questions angdem a ‘plain English’
format.” (Institute of Directors Jersey Branch)

Penalties and compensatiofi

“loD recognises that “opt outs” in discriminatioralv, for smaller businesses
for example, are problematic: unacceptable disaniation does not become
acceptable just because an organisation is struggfinancially. However it
is also felt that the resources available to an amgation to ensure
compliance with a complex legislative framework inogstaken into account
when an authority is considering penalties to bgased for breaches.”
(Institute of Directors Jersey Branch)

% For details of the remedies available to the Tridusee page 9 of the White Paper.

R.137/2014



5C

“The loD hopes that Social Security will ensuretth@embers of the Tribunal
are cognisant of the full extent of their powerslemArticle 42 and encourage
the Tribunal not simply to focus on Article 42(3)(when considering
remedies. The loD would also invite Social Secuntyeview Article 42(1).
The scope of Article 42(1) could be extended te tlie Tribunal the power to
make wider recommendations. The Tribunal couldibengthe ability to make
a more general recommendation about how, for examgh organisation
should address failings giving rise to a discrintinoa complaint, not limited
to a particular complainant. (It might be recommeddhat an organisation
review its procedures, require certain staff to ergb training or implement a
policy.) This could be relevant given that an eme® who has suffered
discrimination is likely to have left an organisatiby the time of a hearing so
that Article 42(1)(c) might be of no real use irtlsicircumstances.{Institute
of Directors Jersey Branch)

“Unite considers a maximum compensation of £10@0Be inadequate and
will not provide enough of a deterrent to employerprevent discrimination
and harassment at work. Neither would it be enowgmpensation for
employees that are victims of discrimination andalament. In the most
serious cases of discrimination and harassment@aits may not be able to
work again due to the impact on their mental hedhithe UK there is no cap
on compensation for successful discrimination egmpknt tribunal claims.
Therefore, we recommend that the States of Jetsmylds mirror this in the
legislation.” (Unite the Union)

“I think claims should be allowed for retrospectigisscrimination, say limited
to a max of 10 years. Employers have been getiivay avith paying female
staff less than their male counterparts for yeansl gutting their affairs in

order at the last minute, without any back payas adequate.”(Anonymous,

Managing Director of a trust company)

Part-time workers

“The UK has specific legislation to protect disciivation against part-time
workers. Women make up a large proportion of panetworkers in Jersey
and Unite would recommend that separate legislasbould be enacted in
respect of part-time workers to mirror the legighat in the UK.” (Unite the
Union)

“Chamber would like to note that there is no mentaf part-time worker: Is
there a definition? Should they be dealt with défdly? Could it be indirect
sex discrimination? Is there a definition of worRefhe UK has specific
legislation re part-time workers, will Jersey foll®@” (Jersey Chamber of
Commerce)

Disability discrimination
“Disability discrimination ought to be higher up dhe agenda, just because

it is a difficult one to deal with it shouldn’t Beft to last. It is about access,
rights to services, being included. As someone igliisabled and gay | feel
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the issue of disability discrimination is more af issue for me personally.”
(Anonymous employee)

“I think there are more pressing discrimination igs that need addressing
first and then this be implemented. Disability dimination is happening
throughout the island at present and as someoneisvisaffering from this |
find the lack of action or consideration from theinMter and his civil
servants is not something you would expect fromt wghaupposed to be a
wealthy and affluent island (Nicolas Jouault)

“When will he bring in disability discrimination?d®e and sex discrimination
are widespread in modern society and this has liestered by commercial
interests and government, so | am not sure if ifots little too late in this

instance. All very depressing considering the Meérs own department
discriminates against disabled people in that iesldittle or nothing to assist
them.” (Nicolas Jouault)

Outcomes

The Minister proposed that the characteristics thalt be protected against
discrimination should be introduced in stages,tis@with race, sex, age and then
disability. It is anticipated that Regulations toofect against discrimination agn
grounds of disability would come into force in 2017

Family-friendly rights

This question and the questions that related tadgeximination based on pregnancy
and maternity elicited a humber of comments inti@tato the Minister's proposed
family-friendly rights, including —

“The JCRT believes the two week pay proposal withtai 18 weeks leave
(which may be unpaid), to be inadequate. The pralpissar short of the UK

statutory provision of 6 weeks at 90% of pay, 26kseordinary maternity

leave and 26 weeks additional maternity leave witltutory maternity paid

for 33 weeks. Additionally, the International LabdDrganisation (ILO) sets

a standard of maternity protection of a minimunidfweeks leave... On this
basis the JCRT recommends that the maternity poovibe increased to

12 weeks paid leave with States reimbursing empdpe full amount of the
maternity pay.”(Jersey Community Relations Trust)

“The maternity leave suggested in the consultaivery poor compared
with the right for women in the UK to have 52 wéekaternity leave from
day one of employment(Unite the Union)

“Two weeks paid leave is not anything like long wgto to provide a baby
with what it needs to attach securely for its lommgm wellbeing. Please
consider improving this.(Anonymous employer)
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“Maternity leave should be scrapped — it shoulddadled parental leave so
that parents can choose how they want to split tthee.” (Anonymous
employee)

“I do not feel that the proposals about paternitse aacceptable. | feel they
should be the same as maternity. In addition, \sdme-sex partnerships, |
believe that it doesn't have to be the ‘child-beamgho has the maternity
entittement — | believe there should be a ‘relasioip-allowance’ of

maternity/ paternity that should be split in anymmar that the relationship
feels appropriate.(Anonymous employee)

“Talking about Maternity law and pay, aren’t we gmtting about Paternity
law/pay? Basically if mums have right to materr#gpve and pay fathers
cannot be discriminated either{Anonymous employee)

Outcomes

The Minister's family-friendly proposals were adegtby the States on 18th July
2014*. This first stage of family-friendly rights prowd fundamental entitlements
upon which we can build in the future. The packafjproposals provides important
new rights to maternity or adoption leave, parelgale and paid time off to attend
ante-natal appointments. It also gives employeegtd to request flexible working
hours to allow them to provide care for a child arother person. The Minister
believes that it is vital that we put in place thist stage of new rights in 2015 as a
sensible first step that businesses can accommatlatey with protection against sex
discrimination and a number of proposed improvesi¢émtmaternity benefits, before
we look to extend the periods of leave in the feitWhilst some people will consider
that the proposals should go further, it is impotrtdnat we have the opportunity to
assess the impact and effectiveness of the newvisripnough further consultation
particularly as any extension of family-friendlyghis is likely to bring more
significant funding and administrative implicationehe Minister has committed to
reviewing the legislation one year after it comds iforce.

Income Tax

“By default, Jersey tax returns are sent out to than only, in a hetero
married relationship — the man then is expectefilécfor himself & his wife.
The return throughout refers to ‘you and your witeid the result is that
married women are, by default, excluded from cgoeslence concerning
their own finances & management of these finanseggvien over (by default)
to men. Even if joint returns remain, the assurnmptiwat it will be the man
(not the woman) who completes the return for a ug sexist &
discriminatory.

(The civil partnership option at least enables & gauple to elect who will
complete the joint return. No such choice is extentb women.) Enabling

11 p.109/2014, as adopted by the States in July 2014
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women to opt in to receiving/completing their oveturn is not good enough
because the system has been designed for it tcasierdo file together,
thereby discouraging women from requesting thein awturns to file &
perpetuating this disempowerment. For a married aorio be excluded from
management of her own finances in the year 20$4adsking.” (Anonymous,
self-employed)

“A review and amendment of the current provisiohghe Jersey Income Tax
Law 1961 which sets out that the income of a mdmeman is deemed to be
that of her husband. JCRT believes this currentvigion is extremely
outdated and inappropriate (Jersey Community Relations Trust)

Outcomes

The Minister notes that, in October 2013, Jerséigx Policy Unit released “A
feasibility report into the introduction of indemiEmt taxation in Jerse{?’'to review
how independent taxation could be introduced irseleras part of the tax syste
modernisation programme. ‘Independent taxationenefto the policy of taxin
individuals as individuals, regardless of their itadistatus. In Jersey there is currer
a ‘default’ for married couples to be taxed jointli/hile married people have be
able to opt for separate assessment, rather ti@ragsessment, since 2003, the St
recognises that there is now a clear need foratheetgime to adapt and evolve so t
in the eyes of the State each individual is treatqdally for tax purposes. Th
research demonstrated that while it is possibls, gcomplicated and will need time
implement properly. The Minister understands thate is a commitment to introdu
independent taxation in Jersey and work will canilover the next 2 years, includi
consultation.
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Other issues

“Women are treated unjustly & unfairly at every én Jersey. Any woman
marrying must legally take her husband’s name irség For a woman to
retain her maiden name on marriage, a deed poll tmde undertaken
(costing £150 in legal costs) and this has to lgmed by her husband, giving
her permission to change her name back. The fadt ih this day & age, a
married woman must obtain her husband’s permisgothange her name, is
shocking & medieval.{Anonymous, self-employed)

“The “white paper” makes no reference to discrimiizen where someone is
treated less favourably than another person bec#usg are thought to have
a protected characteristic (discrimination by pguten) or because they
associate with someone who has a protected chaistatg(discrimination by

association). The Equality Act 2010 contains thpsevisions and Unite

recommends that the States of Jersey include tlpeseisions in the

legislation.” (Unite the Union)

12R.127/2013
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“Clearly a look at the Lieutenant-Governors Immitom directions needs
careful considerations when looking at Discrimiation any grounds such
as Sex, Age, Nationality, Birth, Race, Finance il any Sex or Race Law
discrimination include Immigration decisions thateabased on Sex or
Race??”(Anonymous, retired employee)

“One of the aims of trans* organisations workingtime UK is to allow the
“X" marker to be used on passports and birth céctites to denote a person
of non-binary gender. Similar legislation has beassed in Argentina, India,
Pakistan, Nepal, Germany, New Zealand and Austrditee “X” marker is
included in the International Civil Aviation Orgasgtion (ICAQO) standard for
passports, to which Britain adheres. However, Bhitipolicy when issuing
passports is to disallow “X” as an option. Applidanmust select “M” or
“F". The calls for Britain to amend its policy regding “X” markers are
growing and are likely to succeed as other coustdeend their legislation.
When Britain includes the “X” marker, Jersey willone than likely follow
suit. By including non-binary gender now in its siscrimination legislation,
Jersey will be ahead of the UK in its inclusionatif sexes/genders and will
not have to amend the legislation when the “X” nmarks brought in.
Furthermore, as a tourist destination, Jersey needbe aware of what is
happening in the outside world. As other countridnge their laws to
include the “X” marker and those citizens visit ey, Jersey needs to have
legislation in place that protects tourists with reon-binary gender from
discrimination by hoteliers, shops, bars and restats.” (Trans* Jersey)

Outcomes

The definition of direct discrimination included the Discrimination Law, like that
provided in the UK Equality Act, is wide enough d¢over discrimination based agn
perception (e.g. because a job applicant is perceived togsssa particular protected
characteristic, even if the employer is mistakemd adiscrimination based ¢
association(e.g. a service provider discriminates againseesgn because of their
association with someone with a ‘protected charestie).

=)

No decision has been taken in the UK regardingXhenarker as yet. We can revieyw
the position over the next six months whilst tieigislation is being drafted.
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MINISTER'S RESPONSE TO CONSULTATION

The Minister is very grateful to all those who resged during the Consultation. The
Minister has considered the comments submittedaloy eespondent and this process
has informed his decisions. The outcomes of thissghation will form a starting
point for the preparation of the legislation, whighl be an ongoing process over the
coming months.

In some cases, the Minister has decided that aineharacteristic should be
protected or an exception should be introduced, fenavill proceed to request law
drafting in those areas. In other areas, the owtciantess clear-cut and the Minister
has concluded that further research will be require order to determine what
definition or exception might be appropriate.

There are a number of areas where the Minister dvardicome further comments

from stakeholders, particularly in relation to saygex clubs and exceptions relating
to religion. The Minister hopes that this summapcwment will prompt people to

consider the issues and to provide comments duhirglaw drafting stage of the

process in late 2014 or early 2015, particularlthéy have not provided their views
during this Consultation.
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