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STATES OF JERSEY COMPLAINTS BOARD
16th March 2016

Findings of the Complaints Board constituted under
the Administrative Decisions (Review) (Jersey) Law 1982 to consider a complaint
by Dr. A. Alwitry
againsttheSt at es® Empl oyment Board
regarding the withdrawal of an offer of employment to the position of
Consultant Ophthalmologist

Presenti

Board membersi
G.G. Ciill, Chairman
S. Catchpole, Q.C.
J. Eden

Compl ainantdsirepresentative
Advocate S. Chidicks, Sinel Advocates

Respondent ds irepresentatives

Statesd6 Emplioyment Board

T. Riley, Director of Human Resources, Health and Social Services Department
Advocate L. Ingram, Davies and Ingram Advocates

C. Stephenson, Director, Employment Relations, mHEn Resources
Department

States Greffe
L.M. Hart, Deputy Greffier of the States
K.M. Larbalestier, Clerk

The Hearing was held in public at 1080n. on 16th March 2016, in the Blampied
Room, States Buildin@nd reconvened on the morning of 17th Maroh&

1. Opening

The Chairman opened the Hearing by introducing members of the Board and
outlining the process which would be followed.

2. Hearing

Summary of the Compl ainantods written c

2.1 The Board noted that DAlwitry had entered into a permariecontract of
empl oyment with the States’ Empl oy men:
Ophthalmology, effective from 18iecembeR012. This contract had been
terminated by letter dated 22htbvember2012.

2.2 Within his written submissigrr. Alwitry had submitted a copy of his contract
of employment with the SEB and the terms and conditions of service. The
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specific areas where DAlwitry believed the SEB had failed to comply with
the terms of the contract/terms and conditions of service were as fellows

General mutual obligations (secti8h— Dr. Alwitry contended that the SEB
had failed to act in a spirit of mutual trust and that his main aim had been to
achieve the best outcome for his patiseby ensuring patient safety.

Job planning (sectiof) — Dr. Alwitry believed that he could not be criticised

for proposing changes to the job plan (in accordance with the terms of the
contract), which would have better utilised resources and optimised patient
safety

Programmed activities/scheduling of actiesi (sectiory.1)— Dr. Alwitry was

of the view that there had been little attempt on the part of the employer to agree

a job plan by discussion. Any assertion that Awitry had sought to avoid
operating on-u®”FiSiad ay dtay d,"déaanateryahde bel i eve
insulting and amounted to a criticism for not agreeing to carry oot n

emergency work every weekend.

Dr. Alwitry was a glaucoma specialist and it was recognised that this serious

sight disorder could lead to permanent blindness. Intitten submission he

had stated that he had not wished to operate on patients on a Friday as they

would be left over the weekend without an optical pressure check, which could

lead to blindness. He contended that RIrDownes, Clinical Director was

awareof his concerns in this respect and alleged thattMwnes deliberately

compromised patient care by refusing to see hisADrwi t ry’ s) patients at
weekends if problems arose or when Blownes was on call.

Dr. Alwitry believed that he had raised legithite patient safety concerns and
had been dismissed for doing so. The Board had been provided with a copy of
a letter déed 29thApril 2014, from Sinel Advocates, representing the
Complainant, which refuted assertions that Alwitry had not previously
raised patient safety claims.

Dr. Alwitry also pointed out that his job plan had 1fprdgrammed activities
each week, whereas the contract stated that job plans would contain
10 programmed activities each week, on average, subject to the provisions for
emeagency work arising from cnall rotas. DrAlwitry alleged that when he
had questioned this he had been warned not to make any more demands.

Disciplinary matters (sectioh7) — Dr. Alwitry was of the opinion that the SEB
had not adhered to the termsioé tontract in that issues had not been resolved
without recourse to formal procedures. Blwitry contended that the SEB had
withdrawn the offer of employment without him being aware that there was a
problem. He was of the opinion that the proper digedpy procedure had not
been followed and claimed that he had not been afforded the right to appeal.

Termination of employment (secti@®)— Dr. Alwitry was of the view that

none of the provisions regarding termination of employment had been followed.
Consequently, he did not believe that his contract had been legally terminated.
The Board had received an extract of the Employment (Jersey) Law 2003, with
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2.3.

24

2.5

DrrAl witry’'s submission and it was not e
had acted in accordanaéth certain provisions of the Law.

Entire terms (sectioB0)— Dr. Alwitry alleged that he had never been provided
with any evidence to suggest that he had diverged from the contract of
employment or the terms and conditions which governed his employyitan

the SEB.

The Board had been provided with copies of electronic mail exchanges between

the Complainant and colleagues regarding clinical timetablingAldtry

believed that the content of tleemails had been relied upon to justify the
withdrawal of the job offer. He was of the opinion that the tone of all, barring
onee-mail from Mr. R. Downes, was pleasant and courteous. The Board also
noted the contents of letters dated?d8ovember andth Decembef012,and
7thJanuany2013, from DrB. McNeela, Consultant Ophthalmologist,
disassociating himself from the decision to rescind the offer of employment and
urging the Chief Minister to review the same. The Board also considered printed
copies of text messages from Mr.Stevenson, a colleaguwd Dr.Al wi t ry’ s,
who had provided him with a reference. It was noted thaiStévenson had

tried to intervene when he heard about the withdrawal of the job offer. In
addition, Dr.Alwitry had submitted a number of references/personal
testimonials from pfessional colleagues in an attempt to rebut allegations that

he was ana“kter AAlwitrjDaderstood that the SEB had been led to
believe that this was the view of forn
to see the bac kDroAfwitnhhadrsubmittddra repod fdmt i o n
independent glaucoma specialists which set out current best practice for
patients, specifically in terms of the requirement for a clinic the day after the
performance of glaucoma surgery.

Dr.Al wi t r y’' 8 als®indiuded slectionic mail exchanges regarding his
start date. It was noted that he had made it clear on his application form that he
was required to providetdiont h s’ notice to his empl o)
post in Jersey. DAIlwitry understoodthat the SEB was claiming that it was
essential that he take up his post withirm@nths; a claim which the
Complainant did not accept as he understood that waiting lists had reduced,
despite the absence of a third consultant. In any casaMatry had ultimately

agreed to take up his post withim®nths on the initial basis of aday working

week. He had anticipated that his travel would be funded by the employer but
had subsequently discovered this was not to be the case. However, he had
maintained s agreement to startrBonths earlier.

In his written submission DAlwitry had referred to discussions between
himself and MrDownes regarding the possibility of working together in private
practice. DrAlwitry had, in the end, concluded that ghivould not be
financially viable due to rental costs and an arrangement whereby it was alleged
he would have to pay Mbownes 20%of his private practice earnings for the
use of MrDown e s’ “brand name” . This arranc
Mr. Downes etired and until DrAlwitry retired. Dr. Alwitry accepted that he

had not made it clear to MDownes that he had decided against a private
practice arrangement as he believed that his decision might have been
detrimental to their relationship. In additiohe alleged that MDownes had

led him to believe that another individual who had been interviewed for the
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2.6

2.7

position offered to DrAlwitry had already accepted a private practice deal. In
the meantime DrAlwitry had decided to see private patientshatltittle Grove
clinic as this was more cesffective. It was noted that whilst MvicNeela saw
patients privately at the Little Grove, it was not intended that they would work
in partnership. However, MMc Ne el a’
Dr. Alwitry to carry out visual field tests. In his submission &Blwitry referred
to 2separate conversations; one with MsMcNay, the administrator in
charge of private practice (in the presence of M&indill, Theatre Sister),

s wi f e was t o be empl

whom he all egednoitadgewarinne dt: he* dway of Ri chard

private practi ce” ;C. Hadkehhull, Glieic Siseerc(iothed wi t h Ms.

presence of an Associate Specialist, referred to as Asim), whom he alleged
st at ed Downes) ig bding. difficult about your timetabbecause he is
paranoid about his private practice and he says you will be doing refractive

surgery”. The Board’'s attention was dr awn

between the Complainant and NDrownes, in which reference was made to a
private partnetsip arrangement. DAlwitry described these exchanges as
“amicable and friendly”.

In his written submission, DAlwitry advised that he had assumed that his

involvement in job planning in Jersey would be similar to the role he had played

intheUK§ he Board’s attention was drawn to t
when commencing his post in the UK). The Board had been provided with a

t

he

copy of a British Medical Association documen

j ob pl a nAlwitrg giewed hiB rde in job planning as being actively
involved in arranging a timetable which was safe for patients, utilised resources

effectively and delivered the best service.

reqguests” to facilitatnthemaislandun@kissl | i ng back

family could join him. He felt this was reasonable as long as the service and
patients did not suffer. Whilst he had queried aspects of the timetable he stated
that he had never refused to accept it. In fact, he contended thaisit w
Ms. Hockenhull who had initiated discussions regarding the structure of the
timetable. Negotiations between staff (with the exception oftMivnes, who

was on annual leave) had followed and some restructuring had been agreed.
However, DrAlwitry was adamant that he had never made demands and
believed that he was merely ensuring that the timetable delivered the safest and
most efficient care for patients. He had not perceived his requests as being
“pushy” or “troubl emaki ngnéssagelhe had he f i nal
received from MrDownes he (MrDownes) had advised that he had tried
unsuccessfully to make changes to his own timetable prior to taking up his post
and had only been able to do so after being in post for several months.
Consequently, DiAlwitry alleged that he had not sought to make any further
changes to the timetable in the hope that issues could be resolved when he was
in post. He had, therefore, been shocked and confused to receive the news that
the job offer had been withdrawn.

Dr. Alwitry had made contact with the British Medical Association to seek
advice in relation to job planning and the number of sessions he was due to
work. The Association had subsequently contacted the General Hospital
regarding these issues. The Compmdaut alleged that H.M5olicitor General

had conceded that this discussion with the British Medical Association had been
a reason for the withdrawal of the job offer. Blwitry believed that the
decision to withdraw the job offer constituted unfair dissal in accordance
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2.8

2.9

with Article6 6 of t he Empl oyment (Jersey) Law
was drawn to a number of written exchanges between the Association and the
Complainant.

It was alleged that MDownes had “prAbwiemsdr’awi t &t D
former colleague at the General Hospital and that this had also been a factor.

The Board noted that the Complainant had made a written subject access request

to the Law Officers’ Depart ment i n acc
Public Acces to Official Information. He claimed that he had initially been

asked to await the outcome of an investigation into the matter by

H.M. Solicitor General. DrAlwitry believed that the investigation conducted

by H.M. Solicitor General had been biased amsigned to cover up his stated

concerns regarding patient safety. The Board noted the contents of a letter dated

5th February2014, from Sinel Advocates, representing the Complainant, which
addressed the contentsof H$o | i ci t or General’'s repor

Advocate Chiddicks addressed the Board and began by reading from a
statement prepared by Dxlwitry as follows—

Dear Chairman and members,
| am sorry | could not be with you today, however | am unwell at the moment.
| thank you for looking at my case.

I was brought up on the Island and was looking forward to coming home to
serve the people of the Island who paid for my medical education. | had a
teaching hospital permanent consultant job, have writteextbooks, 2ovels

and published more than 28ticles in the world literature. | did the locum at
the hospital 3imes without any problems at all. | had an impeccable reputation
and unblemished career.

| was pressurised to give up my job in Derby so | could come to the Island.
People knew | had ghildren under7 and my wife hadtogiverBont hs 6 not i «
and yet | agreed to start inrBonths.

The last communication | had was a telephone conversation with the Clinical
Director which ended by him telling me was looking forward to seeing me in
December.

6 weeks later when | had given up my job and all the removal plans were in
place | received a letter out of the blue withdrawing my job offer. This came a
week before | was due to start, without warning.

| stayed in bed for the whole week and lost a stoneeight due to not eating

and vomiting. No one would talk to me. | telephonedRfley and he refused

to discuss it with me or tell me what | had supposedly done. The other consultant
at the hospital, MrMcNeela was not even told and he only foundvdugn |

called him after receiving the letter. He subsequently resigned in protest.
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3.1

3.2

3.3

No notice, no warning, no right to appeal, no fair trial and | still do not know
exactly why they did this to me. | was left jobless with 4 small children to
support. My deams of coming home were stolen away and to this date | still do
not know why. The then Solicitor General sent out a letter stating that he wished
to continue withholding my personal data as otherwise it would trigger
litigation or a report to the Generafledical Council. How can that be ethical
and how can it be just?

Hopefully today will help me get a step closer to understanding why they ruined
by career when all | tried to do was protect my patients.

Thank you for your time and attention.

Advocake Chiddicks expressed the view that, although the Board had received
written submissions, in the absence of Blwitry and other hospital staff
members, it would be very difficult for the Board to get a complete picture.
With regard to the report which thdoeen prepared by H.Nbolicitor General,
Advocate Chiddicks pointed out that withesses had been interviewed in private
and Dr.Alwitry had not been permitted to respond or challenge any of the
statements made and, as a result, felt he had been keptwehnyin the dark. It

was hoped that the subject access request might shed more light on the matter.

Dr. Alwitry was of the view that the SEB had acted unjustly and contrary to the
principles of natural justice. He disputed the findings of the Bealtrepd the

report prepared by H.M5solicitor General. Advocate Chiddicks contended that
it was apparent from documentation
that there had been deficiencies in the process. He referred the Board to the
terms and contlons of service for consultant medical and dental staff and, in
particular sections

3.1.1 Job planning- a partnership approach which was to be adopted in
respect of the same. It was noted that the manager and the clinician
were required to preparejab plan which would be discussed and
agreed with the consultant.

3.9.1 Resolving disagreements over job plariswas noted that if it was not
possible for a consultant and a manager to reach agreement on a job
plan the consultant could refer to the epls process, as set out in
Schedulet of the terms of conditions of service.

4.1 Appeals-where it was not possible to agree a job plan or a consultant
disputed a decision, an appeals process was available.

18.2.2 Grounds for termination of employmenit was noted that should the
application of any disciplinary or capability procedures result in the

decision to terminate a consultant

would be entitled to an appeal.

The Board’s attenAl wistCymgridum ditecaancha t o
number of references and personal testimonials he had included within his
submission.
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3.4

3.5

3.6

3.7

3.8

Advocate Chiddicks referred to a letter dated 8th February 2013, addressed to

Dr. Alwitry from Mr. S.A. Vernon, DM. FCRS. FRCOptom.(hon.) DO
Hon.Professor of Ophthalmology and Consultant Ophthalmic Surgeon
specialising in Glaucoma, University Hospital, Nottingham. It was understood

that Dr.Alwitry had soughtMrVer non’ s opinion on vari o
discussions with his future engyler in Jersey. In the final paragraphhis

letter Mr.Vernon stated-

€ | commend you for taking the time ar
organise your timetable in a manner that most benefits the service and your
patients. This is certainiyhe approach that one would expect of a specialist

who had been a consultant for a few years, as you have. In my view all of your
requests have been logical and well considered and should be welcomed by

your future colleagues, both medical and managenmiekd such premptory

discussions involving job planning are an important part of taking up a new
consultant position.

The Board’s attention was drawn to a
addressed to DAlwitry from Mr. A.W. Kiel, BMed.Sci.B.M.B.S. FRCOpth.,

Glaucoma Consultant, Ipswich Hospital. Miel also stated that it was good

practice to sort out a timetable prior to taking up a post, rather than cause
logistical and organisation difficulties by changing a timetable when clinics
etceterghad already been booked. Miel went on to state

You have a duty of care to the patients and, thus you are obliged to raise
concerns about logistics and timetabling which you feel could compromise
patient care or deliver a suboptimal service. Thisidd be encouraged by your
clinical and managerial colleagues and not condemned.

The Board’s attention was drawn to a |
Dr. Alwitry  from Mr. A.J.Sidebottom, BDS., FDSRCS., MBChB.,
FRCS.(OMFS.), Consultant Féad and Oral Surgeon, The Park Hospital,
Nottingham. Mr.Sidebottom confirmed that job planning was accepted practice

in the United Kingdom. MrSidebottom had concluded that, based on the
electronic mail exchanges

The process of job planning has brok#own due to inflexibility and lack of
understanding of best medical practice following a period of constructive
discussions by DAlwitry. This breakdown seems to be entirely due to
Mr. Downes lack of flexibility in the job planning process and subsgque
failure to involve a third party in this process to try to resolve issues.

The Board’ s attention was further d
Mr. M.R.K. Matthew, Consultant Ophthalmic Surgeon, Chesterfield Royal
Hospital NHS Foundation Trust in whit¢te had reviewed the electronic malil
exchanges between the Complainant and the Respondent and considered
Dr.Al wi t ry’ s anXxi-epergtivecareptamsrtorbé reagongble.s t

Advocate Chiddicks asked the Board to consider the response of theo SEB

DrrAl witry’ s compl ai nAl.wilttr was a@ll diemg® dal
safety were an attempt at rationalising, after the event, the situation in which he

found himself, which was not backed up by evidence. It was clear from the
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3.9

4.1

1C

chain of eleabnic mail messages that the issue of patient safety had been raised
by Dr.Alwitry as early as Septemb2012, and could not, therefore, be
construed as an afterthought. This issue did not appear to have been addressed
and the Board noted the contentsaofelectronic mail message addressed to

Dr. Alwitry from Mr. R. Downes in which he (MiDownes had concluded by
stating—

I would finally advise/warn that making too many demands at this stage of your
appointment is unlikely to bode well for your futuedationships within the
organisation!

Advocate Chiddicks contended that there appeared toskpadate areas of
process where things had gone seriously wrong, as follows

1 the start date this had not been discussed at interview, buwitry had
made it clear on his job application that he required®#th notice period.
In his report, HMS ol i ci t or Gener al had recognised
notable defects in the recruitment process that allowed the conflict to go
unnoticed by the hospital tih after the job had been offered to
Dr.Al wi try”.

9 job planning- proper procedure did not appear to have been followed in
this respect and the approach fell well below recognised standards.

9 the response to the approach to the British Medical Assatiatite Health
and Social Services Department had wrongly assumed that a formal
complaint had been made by Biwitry and had failed to properly
investigate this matter. The Board noted thatAhnitry had sought to
clarify a discrepancy in the number pfogrammed activities which
appeared on his timetable and those for which he was contracted to work.
In his report, H.MSolicitor General had noted that there were a number of
reasons for the decision to terminate the contract, of which the B.M.A.
matterwas just one. H.MSolicitor General further noted that whilst the
decision had not been implemented whenAbitry had contacted the
B.M.A., management had already expressed a collective view that the
employment contract should be withdrawn.

Summary of the written case of the Statesdé Empl

It was stated that DAlwitry had been offered the position of Consultant
Ophthalmologiston 1stAugust2012, which he hadormally accepted on
21stAugust2012. This was a new position which Haeken created following a
successful bid for extra funding as a response to growing pressure on
Ophthalmology waiting lists. DAlwitry had been due to start work on

14 Decembef012. It was alleged that from ¥siigust— 13thNovember 2012,
there had beea series of discussions between the Complainant and staff at the
General Hospital which were considered to beiswal and challenging. On
13thNovember2012, management at the General Hospital had concluded that
the relationship with DrAlwitry had brolen down and was viewed as being
dysfunctional. Consequently, the employment contract had been terminated by
letter on 22nd November 2012.

R.75/2016
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4.2

4.3

4.4

11

In its written submissionshe SEB denied DAl wi t ry’ s ¢l ai ms and
It was stated that the offer employment had been withdrawn on the following
grounds-

1 the attitude and behaviour displayed in relation to multiple aspects of
the role;

1 demonstrable evidence of a dysfunctional relationship with the Clinical
Director (Mr.Downes) and other senior medi and management staff;
and,

1 a loss of trust and confidence between the respective parties, resulting

in any employment relationship being irreparably damaged.

The SEB relied upon Bidependent reviews in support of the decision to
terminate DrAlwi t ry’ s empl oyment. Advocate | n:
to attribute full weight to the conclusions in those repassthey were the
products of third party evidence and 1
stated that DrAlwitry had originally allgged that the job offer had been
withdrawn as a result of private practice disputes (which was refuted).
Dr.Al witry’' s cl ai ms about patient safe
rationalising the situation he found himself in, after the event. He had festira

this issue of patient safegn 7thOctober2012, in an electronic mail message
addressed to the Clinical Director. His final conversation with the Clinical
Director had been on 10th October 2012, after which he had not spoken to senior
management. M. Sol i ci t or General’' s report (in
noted that the Complainant had not raised patient safety concerns with him
during interviews. H.MSolicitor General had concluded that Brl wi t r y ' s
conduct had led to the breakdown in theatiehship. In particular, it was

alleged that DrAlwitry had advised H.MSolicitor General that he had not

wished to operate on Fridays because he wanted to be with his family in the UK

at the weekend (until such time as his family relocated to Jersley summer

of 2013). The report had concluded that tensions had arisen becadseidy.

had applied for the job in Jersey in the summer of 2012, but did not intend for

his wife and children to join him in the Island until the summer of 2013.

H.M. Solidtor General took the view that Dilwitry wanted a start date and

timetable which meant he was able to spend the maximum amount of time in

the UK until the summer of 2013. In contrast, the General Hospital required a

new consultant to start fuflme assoon as possible. There had been a conflict
between these Rositions, and this had resulted in repeated disagreements about

a number of issues from August to November 2012.

It was alleged that DAlwitry had asked a theatre nurse to move obstedrics
gynaecological surgical procedures to a Friday, even though he had
acknowledged that patients who had undergone these kind of procedures were
more likely to develop complications following surgery than those who had eye
surgery. This request had beeada whilst the Clinical Director was on annual
leave. The theatre nurse had declined to assigkliditry and had referred his
request to management.
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4.5 With regard to the approach to the British Medical Association, it was noted
that H.M.Solicitor Gere r a | had seen the Association’s re€
safety issues had not been identified. The Association had not wished to become
involved in the matter.

4.6 An independent review of the decision to withdraw the contract of employment
had been commisgied by Mr.J.Richardson, Chief Executive of the States,
and a report subsequently prepared by RIBeal, Human Resources
Consultant. This report had been provided with the written submission. In
common with the report of H.Mbolicitor General, the Bealeport had
concluded that whilst some procedural aspects had been unsatisfactory, even if
this had not been the case the outcome would have been the same. Prior to the
commissioning of this report, the Chief Executive of the States had
commissioned a sefae report to establish whether there would be any merit
in engaging in mediation between the parties as a possible way forward. A
report prepared by M&4. Haste, CMP Resolutions, in this connexion had been
included within the written submission. Both NH.Solicitor General and
Ms. Haste had concluded that dwitry had been reluctant to accept the part
he had played in the matter.

4.7 In terms of the process by which the contract had been terminated,
H.M. Solicitor General had noted that there hadnbaefailure to properly
investigate and understand an electronic mail message dated 12th November
2012, from DrAlwitry. Instead, an assumption had been made about the
contents of the electronic mail message and that assumption was used as a
reason for th decision to terminate the contract. Whilst there was no legal
obligation to do so, H.MSolicitor General took the view that management at
the General Hospital should have provided Awitry with an opportunity to
respond to criticisms prior to termitirdg the contract. Finally, H.MSolicitor
General had commented on the fact thatAbwitry had been advised of the
decision to withdraw the offer of employment very late in the day and this did
not reflect well on the General Hospital. However, in spite the
aforementioned procedural issues, H3dlicitor General was of the view that
even if an appropriate procedure had been followed the outcome would have
been the same. This view was based on interviews with the Complainant and
the British Medical Asociation records, which had shed light on the
Compl ainant’s behaviour from 10th October 20!

4.8 The Board noted that the Complainant had initially decided to pursue a claim
for unfair dismissal with the Jersey Employment Tribunal. The clainbbad
withdrawn by DrAlwitry in a letter dated 4th December 2012. The reasons
given werejnter alia, the Tribunal had failed to follow due process; the Deputy
Chair was conflicted; and, that he (Biwitry) would not have a fair hearing.

Dr. Alwitry had subsequently pursued an application in the Royal Court
concerning a data subject access request unddbdiaeProtection (Jersey)
Law 2005

4.9 The SEB resisted all claims and gi¢ions made by DAlwitry.

4.10 The Board heard from Advocate Ingram, who confirmed that the report
prepared by H.MSolicitor General had been written and perfected on the basis
of evidence from witnesses and was not merely the opinion of the author
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Advocate Ingram referred the Board to paragre®bh of H.M.Solicitor
General'’'s report in which he stated

I have interviewed DrAlwitry. | am satisfied that even if he had been afforded
an opportunity to respond to the criticism of him, the outcomddrhave been

the same. | have found much of his evidence to be difficult to follow and contrary
to the contemporaneous records of this case. | was left none the wiser by his
explanations for his behaviour from 10th October onwards and it is only the
BMA records that have shed light on that period of the caseAitry does

not appear to accept that his behaviour is a real cause for concern.

The Board was keen to establish exactly which aspects oADwi t r y’' s
behaviour wer e ;aadAdvaaats lagramalirected theRBoarad n ”

to the various electronic mail exchanges. The Board also wished to establish
whetherDrAl wi try’ s approach to the B. M. A.
to withdraw the contract. Advocate Ingram advised thawthsnot the case as

the decision had already been made at this point. The Board noted, in particular

an electronic mail message dated 12th November 2012, at 16:42 from a member

of staff at the B.M.A. to MrB. Jones, Medical Staffing Manager, asking i&sh
couldcallMrJd o ne s t @ ddidate issuessarrounding Dkl wi dand y 0
advising that DrA | wi thadyun intd a few problems with the consultant

| e a Atdl6:55, Mr.Jones sent an electronic mail message toTMRiley

(copied to MrJ.Shoebidge) asking:iwher e are Adewi wir y R0 D
Mr. Riley responded at 16.58m., statingiil t hi nk everyone i s
formal ly wit hdr Advwcate ingramj aduised dhiatf ia this .
particular respect, HMso |l i ci t or G e niacoreett inghatrthe p o r t \
approach to the B.M.A. was not a factor in the decisnaking process. The

Board was referred to a note of a meeting held on 13th November 2012, in
Mr.AAMc Laughl in’s of AwitcyePresent atdthesmeetisgs Dr .
were: Messs. McLaughlin, Managing Director, Meiodlak, Medical Director

and T.Riley, HR Director. It was not clear whether Mx. Luksza, Medical

Director, had been present, as there was a question mark next to him name. The
following had been recorded

those pesent agreed that, although regrettable, a withdrawal of employment
was required. The decision was taken not to discuss the withdrawal of the offer
of employment with MB. McNeela at this stage.

With regard to the issue of timetabling/job plannidyocate Ingram drew the
Board's attention to an electronic mai
Mr. Downes to DrAlwitry, in which this issue was discussed. The Board noted
that in thee-mail whilst Mr. Downes stated that the timetable (produce@4ih
September 2012) would be implemented in February 2013 (whekividitry

had agreed to commence work on a full time basis) in the penultimate
paragrapthe had also stated that if there were any further queries/questions/
concerns in relation to themitable Dr. Alwitry should contact MrDownes
directly. Advocate Ingram stated that this clearly demonstrated that lines of
communication remained open. The Board also noted that in theeseaié

Mr. Downes stated

We cannot provide you with whanist available. Further, you must understand
that your requirements have to fit in with everyone else. | have tried my utmost,
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using what influence | have, to get the best possible arrangements for yourself
but would remind you ttthe comgiommsesat thiiman i no must
juncture is prudent.

4.13 The Board suggested that the above statement indicated that a clear line was
being drawn in respect of the timetable. However, Advocate Ingram pointed out
that this electronic message followed a serfam@ssages from DAlwitry to
various staff members on the same issue whilstDdwnes was on annual
leave. That was the context. Following this Blwitry spoke to Mr.Downes
on the telephone on 10@ctober2012 (billing records confirmed that the
conversation lasted Binutes). DrAlwitry recalled that he had expressed a
desire ton mo v e f amd that refeence had been made to the issue of
private practice. DrAlwitry was of the view that the telephone conversation
had ended on a pleasant notdr. Downes had no recollection of this
conversation.

4.14 Turning his attention to the issue of the start date, Advocate Ingram referred the
Board to paragrap®0 of HM.Sol i ci t or General’' s report, in w

In my view the tensions in thisseaarose only because BXlwitry applied for

a job at Jersey hospital in the summer of 2012 but did not intend for his wife
and young children to join him in Jersey until the summer of 201 3Al@itry,

having been offered the job on 1st August 2012tedh@ start date and
timetable that meant he was able to spend the maximum amount of time in the
United Kingdom until the summer of 2013.

4.15 Advocate Ingram argued that this desire to be with his family appeared to be
the primary motivation for manipuiag the timetable, and that patient safety
was not a factor. Furthermore, Mdownes alleged that DAlwitry had not
mentioned the &hont hs’ noti ce per i-ioteéhviewd ur i ng inforr
discussions, in spite of the fact that Mownes had made it clednat there
was a pressing need for the appointment to be taken up as soon as possible.
Mr. Riley added that DAl wi try’' s request for a delayed s
disputed but that it had been made clear in the verbal job offer that the
Department wanted ¢hsuccessful candidate to start withim8nths. Mr Riley
was unclear as to whether this requirement had been made in writing, but
advised that MrMcClaughlin was convinced that Dxlwitry had agreed to
start in November 2012. However, the Board ndteccbntents of an electronic
mail message dated 1st August 2012, fromAbwitry to Ms. J.Nicholson,
Medical Secretary, in which DAlwitry advised that he did not know when he
was starting. The Board referenced anotherail exchange dated 2nd August
2012, between DAlwitry and Mr. A. Thompson, Consultant Anaesthetist (and
a member of the interview panel). It was noted thatTWompson asked if
Dr. Alwitry was intending to take up his post around October/November,
suggesting that he was unaware of ®1 wi t r vy’ s ohath hatioe f or a 6
period. The Board also had regard to an electronic mail message dated 8th
August 2016, from MrDownes to DrAlwitry, asking the latter to contact the
formerton or gani se” a start dat e

4.16 Interms of the cont of employment which had been issued, Ritey stated
that there had been a “torrent” of telephone
prior to the contract being issued. On or around 7th or 8th August 2012, during

R.75/2016



15

a telephone call with DAlwitry, Mr. Riley understood that MMcLaughlin

had made his concerns <cl earalackeagar di ng
compromise on the part of DAlwitry” , and advised that he
withdrawing the offer of empl oyyment a
candidate. There was no written record of this or other telephone conversations

and whilst Mr.Riley accepted that it was good practice to make a record, he

stated that this was probably as a result of the volume of telephone calls.

Mr. Riley alleged theDr. Al wi t ry’' s rMcslpaowngltel itm’ sMrc o mr
was to contact a member of staff in the Human Resources Department and
request that his contract be issued. It was alleged th&i\itry advised that

staff member that he was acting on MicLaughlin s i nstructi ons.
noted that certain human resources procedures, including the process for issuing
contracts of employment, had now been altered.)RMey also alleged that

Dr. Alwitry threatened to seek legal advice and go to the media iffbe of

employment was withdrawn. On 10th August 2012, McLaughlin wrote to

Dr. Alwitry, advising that whilst it had been noted in his application that he

could not start for @nonths, it had been hoped that he would start sooner (in
mid-November)fi g énwthat the possibility of a delayed start date was not
discussed with the Department prior to, or indeed during your intefview T h e

letter concluded by stating that unless Biwitry commenced employment by

1st December 2012, the job offer would be witwn. The Board noted that

Mr.Mc Laughlin’s l etter di d not ma k e r
conversation between Messrs. McLaughl:i
was drawn to ane-mail dated 10th August 2012, from Dilwitry to

Mr. McLaughlin,in which he advised that he had receivedMc Laughl i n
letter and fully understood the position. Biwitry went on to explain that it

was never his intention to be difficult and that there had never been any mention
of a November start date. He stateabt one person mentioned or discussed a
start date until after the interview all any of the literature said was
winter2 012, whi ch | erroneously presumed
Dr. Alwitry then offered to commence aday working week from gt January

2013, doing &linical sessions from Monday to Wednesday and then working
full-time from 11th February. MRiley contended that this suggestion was
calculated, as DAlwitry would have known that there was no capacity in the
theatre from Mondato Wednesday. The Board consideredeanail dated
13thAugust2012, from DrAlwitry to Mr. Downes, in which DrAlwitry
expressed surprise at the stance taken byvdiaughlin but made it clear that

it was his intention to commence a&y working wek from 1st Janary 2013.
Subsequently, on 14thugust2012, Dr.Alwitry e-mailed Mr.Downes,

advising that he had sight of the waiting times spreadsheet and did not believe
that his starting work in February 2013, would have a detrimental impact on the
sewrice. Mr.Riley confirmed that this type of behaviour was viewed as unusual

in the circumstances. He also advised that references made Alwibry to

alleged conversations with MA. Body were refuted by the latter as she
believed she had been misreggpted. MrRiley believed that there had been a
pattern of misrepresentation throughout.

S

The Board adjourned at 1:@0m. and reconvened at 2:Q0n.
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4.17 Mr. Riley referred to suggestions that the withdrawal of the job offer had been
a “boltbfFuwuem, t amwdNedahhadtresidhed as result of the
withdrawal of DrA |l wi t r y’' s Riley statad éhat evidenbérexisted to
refute the former, and that it was well know that McNeela intended to leave
long before this issue had arisen.

Mr. Riley advised the Board that he wished to read from a statement he had
prepared, as follows

I, Tony Riley am Human Resources Director for the Health and Social Services
Department. | joined the States of Jersey on 1st September 2011, and began
workingat the Jersey General Hospital on the same date.

It was my duty to advise the senior managers and doctors at the Hospital as
part of their consideration of withdrawing a job offer that had been made to
Dr. Alwitry on 21st August 2012.

In order to provieé that advice |l drewonmy 30e ar s® experience of bei.
senior trade union officer and Executive Hospital HR Director and enlisted
further guidance and advice from the States I

The agreement of a start date for Bdwitry to canmence his full time post
was an immediately contentious issue that involved a series of intense
exchanges by telephone aadnail between DrAlwitry and senior hospital
leaders. At one point, with the hospital leadership suggesting that the job offer
coud be withdrawn DrAlwitry inappropriately approached a junior employee
and persuaded him to issue a contract of employment whicAlWitry then

used to attempt to strengthen his bargaining position. By this stagd\iitry

was also threatening to inke lawyers to secure his aims. These two steps were
considered to be extraordinary examples of behaviour in this context.

A much revised start date of 3rd December 2012, was eventually agreed and
the contract was réssued and signed by Moliver Leemiig, Medical Staffing
Officer on 21st August 2012, and by Biwitry on 24th August 2012.

No sooner was the start date resolved thanAbwritry began to engage in an
exceptionally prolonged and disingenuous debateelyail and frequent
telephone calls,eeking to change his job plan and timetable to suit his personal
circumstances. This involved making approaches to a large number of
individualsi some inappropriately junior, and frequently subverting what were
often thought to be agreed compromise possi

A particularly serious and damaging event was whenAlwitry deliberately
falsely claimed that MrsAngelaBody, the Director of Operations had stated
that there was no need for a new consultant and that there was no problem with
waiting lists. AsMrs. Body is one of the most respected and distinguished
nurses and managers in Jersey, this blatant lie represented utterly unacceptable
behaviour by DrAlwitry.

Prior to Dr. Alwitry taking up employment on 3rd December 2012, the three
most senior docts and two most senior Hospital managers were, based on
these and other examples, inclined to withdraw the job offer that had been made
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to Dr. Alwitry based on their unanimous view that he had repeatedly
demonstrated actions, attitudes and behaviours Were so extreme and so
unacceptable as to represent a fundamental loss of trust and confidence so as
render him unsuitable to be employed.

It should be noted that the doctors and managers who made this decision had
between them decades of experience pbiping senior doctors who would

often present with challenging behaviours and demands but that all agreed that

DrrAl witryds was extraordinary and extr e
On or about 230ctober Mr.McLaughlin and MrSiodlak, together ith their

senior colleagues and | agreed to cont.
that the proposed action was legitimate.

Foll owi ng advice from the Law Office
management and medical leadership team, after seekielgi@vely fresh pair

of eyes from DrLuksza, another Medical Director with minimal involvement

in the process so far, agreed unanimously to withdraw the offer of employment

that had been made to D&klwitry before the proposed employment start date.

This ensured that the Biost senior doctors, two most senior managers and

myself were in accord. It was agreed that we would secure political support and
ongoing legal advice before proceeding.

On 12th November I|-mailed the Head of Medical Staffing confirgithat

there was unanimous agreement to hdibwing the job offer. On
13thNovember, the senior group reconvened and were informed that following
an uncleare-mail contact from the BMA late on the 12th, a subsequent
telephone conversation on the morninghe# 13th identified that DAlIwitry

was seeking his unionbés support to | o
Mr. Downes. Whilst it is not unusual for a doctor to seek professional advice
from his union about pay and rotas it was astonishing to Health Social
Services Department doctors that this would happen in this way, at this
juncture. This undoubtedly further assured the group that they had come to the
right decision and that the decision was further validated. To that extent this
was fa factoro.

It was agreed that | would share our position with the Chief Executive Officer

of the Health and Social Services Department, the ministerial team and Human
Resources Director for the States of
Employment Board. The dsion was unanimously supported by all of them.

Over the course of 21/220ve mber the full me mber s |
Employment Board were briefed and consulted and supported the immediate
withdrawal of the job offer.

This was done by letter dated 22ddvember 2012, and signed by me, thereby
terminating any contractual relationship, to the extent that it may have existed,
between DrAlwitry and the SEB. The same letter offered appropriate
compensation as advised by Law Officers.
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The Board discugsl the process, as set out above, withRiley, and noted

that in recent years issues had arisen wibkth2r consultants employed by the

Health and Social Services Department. In one case disciplinary action had been

taken and the individual had subsenqtly resigned. MrRiley described the

other case as “having gone on for years
In both cases MRiley advised that he would have recommended dismissal.

He went on to state that it was not unusual in the UK fbrqgfiers to be
withdrawn. In DrAl wi t ry’' s case, advice had been soug
contract had been enacted and it had been concluded that it had not. The

withdrawal of the job offer was, therefore, the recommended route. In response

to a questioms to whether this was an appropriate way for a public authority to

act, Mr.Riley stated that he believed that, in this particular case, this was the

unt i

correct approach. He believed the circumstan
understood that a senioraffe r from t he Law Of ficers’ Departi
the States’ Employment Board on the recommend

of employment. The absence of a formal meeting withAwitry to explain

the concerns which were being expressed was highlighteldVr.Riley stated

this this would only have happened if he had been in post; in other words if he
had commenced employment at the General Hospital. It was pointed that it
could be perceived that the Complainant had been denied the right to natural
justice. The Board acknowledged that it was also likely thatAdvitry had,

by this time, tendered his resignation from his post in the UK, as it appeared
that he was unaware that the job offer was going to be withdrawn. The Board
guestioned whether the mess which had been followed could be described as
fair and reasonable.

It was noted that, following the decision to withdraw the contract of
employment, a candidate who had come a very close secondAtwidry had

been offered the position. Howay following some political debate the offer

had been suspended and the post had remained unfilled for some time thereafter.
Mr. Riley could not be absolutely sure but he thought that the services of a
locum had been secured on or around February 2013.

The Board asked MRiley to comment on references by Biwitry to the

clinical risks which he believed were associated with operating on a Friday

afternoon. MrRiley stated that there would only have been a risk iADwitry

was out of the Islandver the weekend and, therefore, unable to see patients. In

addition, it was the view of medical professionals that moving obstetrics and

gynaecological procedures to a Friday afternoon (as suggested Alyvidry)

would have posed a much greater rispatient safety due to the complexity of

these procedures. MRiley stated thatDAA| wi t ry’' s concerns regarding
safety were exagger atscdr eaenrd” .weTlee mkaaerl d/ rae f“ e
to various letters from medical professionals which amggkdo support

Dr.Al wi t r y’' sRileyidiemissed thede, alleging they had been written

byDr.Al wi try’'s “mates?”. He di d, however, acknow
there to be a cetrrtaadiinn ga moaurnotu niifeyt “hhecartsree sl ot s
explained that, in Jersey, consultants were required to work on a Saturday

morning on an ofall basis without pay, but that Dxlwitry wished to be paid

for this. Mr.Riley confirmed that this requirement had not been included in the

contract of employmentut felt the Dr Alwitry should have known this was

the case as he had previously worked as a locum in the General Hospital. His

father had also worked in Jersey as a consultant ophthalmologist.
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The Board considered comments contained within eldctnoil messages
dated 13th and 23rd October 2012, from Mr.Siodlak. In hise-mails,
Mr. Siodlak had statedi | t hi nk we should sack this

andit hi s appoint ment wi || be a disast
(Dr. Al wi t r ryobagop betofe heegets here. Mark my words he will make
XX seem | i ke aTheBmdrdkaskedwhethierét copldibe kssuined

from these messages that I8iodlak was driving the decision to withdraw the
job offer. Mr. Riley stated that this wamt the case. The Board noted that whilst

an internd meeting had been held on 23pdtober2012, to discuss
withdrawing the offer, no formal record had been produced. The Board noted
an e-mail dated 24tfOctober2012, from Mr.Downes to Messrs. Riley and
McLaughlin, stating that DAlwitry had been in the Island on 22nd and 23rd
October 2012, but had declined to discuss his concerns with senior staff
members. MrRiley was asked if he had checked with Biwitry that he did

not wish to discuss his coros with staff whilst visiting the Island. MRiley

stated that he had not as he was o t i n the -bpaoh seniorof ¢ he
col | e aMy.Ritkeg added that the electronic messages which had been
submitted formed only a small part of a bigger stay, there had been
numerous telephone calls from the Complainant to a number of staff members.
Unfortunately, no records of these telephone conversations had been made.

The Board decided to adjourn and reconvene at&1@0on 17th March 2016.

The Board reconvened at 9:0n. on 17th March 2016, in Morier House.

5.

5.1

The Board reconvened to hear representatives of both the Complainant and the
Respondent sum up.

In light of the fact that a media representative hadh lpgesent at the hearing

on 16th March 2016, MRiley asked to comment on the discussions which had
taken place the previous day in relation to the clinical risks whiclilitry
believed were associated with operating on a Friday afternoonRildy.
outlined the role of the relevant Royal College in the context of the recruitment
process, which involved job descriptions, job plans and timetables for specific
roles being sent to the Royal College for approval. In this particular case the job
plan incluagkd the Friday operating slot, and this had been approvedRildy.

stated that whilst a doctor may prefer not to work on a Friday afternoon, it was
necessary in order to reduce waiting lists. In terms of the number of
programmed activities undertaken lyctbrs in Jersey, the Board was advised
that this had been capped at 10 (as part of a collective bargaining agreement),
but in practice doctors were required to carry out pidgrammed activities.
When asked if DrAlwitry had been made aware of this, NRiley statedii h e

is a Jersey boy and his father worked

The Boar d’ s attention wa s dr awn to th
conditions of service for consultant medical and dental staff, which stated
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Nonemergency work after 7.G0m. and before 7.08.m. during weekdays or

at weekends will only be scheduled by mutual agreement between the consultant
and his or her manager. Consultants will have the right to refuse non
emergency work at such times. Shdhkly do so there will be no detriment in
relation to pay progression or any other matter.

The Board was advised that private practice arrangements in Jersey differed
from those in the UK. MRiley was asked about DAl wi t ry’ s c |
Mr. Downeshad stipulated that DAlwitry pay Mr. Downes 20% of his private
practice earnings fortheuseof ro wn e s’ “ b r aRileyinformede ” .
the Board that MrDownes refuted this claim and was considering taking legal
action. When asked about negotia between clinicians on private practice
issues, MrRiley advised that he was not involved in such discussions.

In terms of the internal meetings which were held with senior management, both
in the context of this matter and other operational mgttbe Board noted that
it was not normal practice for a written record of such meetings to be produced.

On the related matter of the documents submitted, the Board made it clear that
full and frank disclosure of all relevant material was absolwgsgential, and

that a dim view would be taken of any attempt to withhold any information
pertaining to this matter. Indeed, such action could lead to a separate complaint.
It was acknowledged that certain documents had not been made available as a
result d the pending subject access request.

The Board invited Advocate Ingram, on behalf of the Respondent, to
address/focus on the following issues in his closing statement

1 the process in terms of the job advertisement, which did not appear to
reflect what was required of an individual in the Jersey context, with
specific reference to differences between practices in the UK and

Jersey;

1 factual issues surrounding the start date;

1 whether Dr Alwitry was merely doing what was required of him under
his corract, with specific reference to job planning/programmed
activities;

1 the decisiormaking process in relation to the withdrawal of the job
offer;

1 the absence of proper recekeeping;

1 the potential for a conflict of interest over private practice;

1 the question of whether a public authority should take away an
i ndi vi du a |lwitsout bffordirgy Ithie hghtootan independent
review;

1 whet her the | etter to the States'’

the position and whether the Board was prgop@formed,;
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i whether the SEB should have relied entirely and solely on the views of
senior officers who were directly involved,;

1 whether it was appropriate for the Solicitor General to investigate his
own department’s advice;

1 whether the H&SSD should beome proactive in engaging with
individuals. Based upon the paperwork, there was an appearance of
unfairness;

1 t he Board’s mai n -rhakicgypsocess afsa publice dec
authority.

The Board invited Advocate Chiddicks to deliver his closingestant as
follows (this statement was subsequently submitted in writing due to time
constraints}-

There are clearly a lot of facts and issues not agreed betweehiitry and

the Respondent. Save for Wi | ey 6s or al evidence, t h
befae the Panel related to the documentation provided by both parties. These
closing submissions are basedon K. | ey ds evidence and th

MrrRi |l eybs evidence appeared to be tha
Dr.Al wi tryds c oiged anaaréspomdance apd cennmunications

he had with hospital staff. The communications covered two main areas: start

dates and job planning.

Start dates

3.

Dr. Alwitry acted completely properly and appropriately with regard to
communications about his stalate.

ItisclearfromMrRi | ey 6s evidence that the ques
discussed at the interview stage. This is notwithstanding thakl@itry had

been full and frank on his application form and clearly stated that his notice
periodwas 6months.

Clearly if there was anissue with D&l wi t ry6s notice period
on the interviewing panel to raise their concerns at that stage and identify their
requirements in respect of a start date. The interviewing panel did noarajse

concern. In the circumstances, Kwitry, or any reasonable person, could

rely on what was stated in on the application form and consider it acceptable.

The Respondent must accept that the failure to discuss their start date
requirements was dowa those involved in the interview process and no blame
can be attached to DAlwitry.

An issue over DrAlwitry requesting and being sent his contract is another
example of an internal failure within the Hospital which they seek to unjustly
lay at the fet of Dr.Alwitry. It is completely reasonable for a candidate who

has been told they have been successful to want to look at and request a copy
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of the terms of the contract being proposed. There is nothing wrong with this.
To the contrary DrAlwitry wasdoing a reasonable and sensible thing and
making sure that the terms of his potential contract were acceptable; clearly
this should be done sooner rather than later because if they were not acceptable
the Hospital could act accordingly.

Mr. Riley referred o a At orrent 0 erhaistaoutthpdtacdne call s and
date and suggested that this was an example of difficult behaviour and that
serious consideration was being given at that stage to withdrawing the job offer.

This is denied by DAlwitry andthere is simply no evidence or particulars put
forward to substantiate such allegations. In the absence of such evidence the
adverse inference should be drawn.

For example, if serious thought was being given to not pursuing matters with
Dr. Alwitry then ae would expect staff to be building a case for seeking
approval to properly terminate the relationship with Biwitry in line with the
contractual procedure and pursue other candidates or undertake the
recruitment process again. The Hospital is wellogged in its human
resources departments has experienced members of staff (aRildyr.
frequently gave evidence to). In these circumstances there is a reasonable
expectation that where thought is being given to moving away from a set plan
that there woud be a case prepared for doing so that would include a proper
paper trail of alleged communications, meetings, discussions and reasoning.
There are no file notes of any communications and no records of any
discussions. Not only are there no file notesthete are no telephone records

at all which may indicate how many calls were made, when they made and how
long they lasted.

Another example is that no member of staff spoke télitry about issues or
concerns they had. Either the concerns were nadreear serious (or even in
existence) and there was no need to speak té\uitry, or the concerns were
serious but the Hospital failed to relay those concerns toAwvitry. If the
latter, then the lack of engagement was a serious procedural error.

In the SolictorGener al 6 s r e p 65ta60 there ispedereacg toa p h s
evidence being given to the Solicitor General about a telephone conversation

that took place between MvicLaughlin and DrAlwitry. It appears to be

Mr.Mc Laughl i nods t thiv iceheersatien lastdda 40inutes.

Dr.Al wi tryods evi de nmnaeteswrsss. Therk ia tlearlybid ast ed 5
difference between arBinute conversation and one that lastsrdi@utes.

Mr. McLaughlin was unable to provide any evidence of thetouravhereas

Dr. Alwitry was able to support his assertion which the Solicitor General

proceeded with. This does more than just cast serious doubt over the allegations

against Dr.Alwitry, it contradicts them.

There are simply no specifics, particulars supporting evidence to back up

what Mr.Riley says he was told. In the circumstances the Panel should ignore

MrrRi |l eyds unsupported hearsay evidence of an
calls. Further and in any event, the Panel has before it writtenrdeats which

show a very different picture to MRi | ey 6s evidence. This docum

should be given more weight and relied upon.

R.75/2016



14.

15.

23

The written documentation shows a completely reasonable, logical and polite
number of exchanges regarding the start datéclwhvas ultimately agreed.
There can be no criticism of DAlwitry or his position in that correspondence.

There is a distinction between decisions and actions being taken at this stage

(i.e.prior to Dr. Alwitry signing his contract) and after DAlwitry has signed

his contract. However there does not appear to be any doubt that some of the

views wrongly formed by Hospital staff regarding start dates featured in the
decision to terminate; Advocate Ingram himself identified the start date as one
of threemain issues and MRiley accepted that the discussions regarding start

dates would have been in some of the minds of those who made the decision to

terminate, but possibly not all.

Job plan

16.

17.

18.

19.

20.

Where we come to is that the start date was agreed andlmitry signs his
contract. The contractual terms are in full force at this stage. This includes a
duty to undertake a twavay process of agreeing a job plan, as is common in
every consultant appointment of this nature.

There was some discussion with Riley regarding differences between the
UK and Jersey practices. This included a distinction between the amount of PAs
clinicians are required to work and an expectation that consultants should be
available for cover on Saturdays. These issues were not st the
interview and in respect of the Saturday cover at least this is plainly contrary
to the express terms of service for
Employment Board); in particular paragragh3.3 [AB/T2].

The Hospital recruits magnconsultants from the UK. Like DKlwitry they will

no doubt be familiar with UK practices as opposed to Jersey practices. It is
incumbent on the Hospital and the interviewing panel to ensure that candidates
are fully aware of distinctions between Jeraay UK practices at the interview
stage.

The distinctions between Jersey and UK are important and will clearly be of
interest to candidates. Also, clarifying the situation at the outset will no doubt
avoid confusion later down the line including whentjgar come to negotiate
job plans.

C

C

Dr.rAl witry wasnodét tol d aAwitytwastpiovded) er s ey

with a contract which he studied and digested. It is abundantly clear from that
contract, prepared by the SEB that he does not have to workdSgasu On

24 Septembe?012 Dr.Alwitry wrote to Mr.Leeming about his PAs in his
contract and wanted to check his understanding [MB/P149]. It was confirmed
to Dr. Alwitry that his contract contained 10PAs [MP/P149]. At this stage
nothing was said about ¢hJersey practice, notwithstanding Rdwitry
querying the PAs in his contract.
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On 70ctober2012 Dr.Alwitry wrote to Mr.Downes on the issue of PAs in his
contract [MP/140]. Dr.Alwitry refers to the fact that he has had confirmation

from medical staifig but is still confused. MDownesd response
9 October in which he gave no further explanation as to the PAs and chastised

Dr. Alwitry for his efforts to alter the timetable [MB/P139]. At this stage

Dr. Alwitry was effectively told to accept whats on offer or walk away.

Dr. Alwitry was still not told about the Jersey practices notwithstanding that he

had queried the PAs. The Hospital failed to engage withADvitry properly

and ignored important employment issues.

Dr. Alwitry was confused ahut the different practices and with good reason.
Not only are they unfamiliar but they contradict express terms of his
employment. MiRiley suggested that they were somehow implied terms. At any
level an express term will prevail and it is hard to see& lam alien and
unfamiliar condition could be incorporated into a contract impliedly in the face

of a clear express term to the contrary. Other than consultants practicing in
Jersey, very few people will know or be familiar with Jersey practices and, in
particular, potential employees from the UK. It is unfair for candidates and
employees not to know the terms of any potential employment and not to have
those terms set out in clear language.

The Hospital again must accept fault for failing to engage andresdd
Dr. Alwitry on issues which he had a right to be informed about and had

wa s on

queried. DrAl wi t ryb6s approach was ©perfectly approyg
sought to clarify his understanding and identified an issue he was confused

about.

Thee-mail correspomence speaks for itself and shows Blwitry being polite

and professional with Hospital staff. This is a far cry from the allegations that

his communications were unreasonable. Further, all of the @meails back

and forth between the Hospital stafficaDr. Alwitry, save for MrtDo wn e s 8

e-mail of 90ctober, show a good relationship and rapport. Theseails

extend beyond purported issues with Blwitry and directly contradict

allegations that DrAl wi t ryds communi cati ones were consid
Dr. Alwitry had worked as a locum and so the Hospital staff were known to him

as he was to them. He was an employee looking forward to taking up his post

and working with the Hospital staff and, where possible, looking forward

adding value and improvingservices. MrSidebottom and MMathew

considered the correspondence and firmly believedAlvitry conducted

himself with diligence and the utmost professionalism and held the

correspondence was not inappropriate or unreasonable.

Mr.Ri | ey 6 s was that the hogpital at least knew and appreciated that

by purporting to withdraw the job offer they were, in fact, terminating the

relationship and breaching terms of the contract. Whether this was quite

relayed to the StatecgléarrEmpl oyment Board, it i

The decision to terminate was made between a few members of Hospital staff
without any proper independent checks or balances in place. Hospital staff were
taken at their word without any efforts being made to verify the accuracy of
their allegaticns. There are almost no records, which is astonishing in light of
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the suggestion that they already considered there to be a red flag over
Dr. Alwitry because of the start date issue.

Due process to check that allegations made by staff against an employee
was already contracted to start were simply not in place or not followed. The
Hospital, rather than undertake ordinary investigations, applied a heavy
handed, unjust and wholly disproportionate approach to dismisg\Etry.
There were no statemerftem staff or allegations put to DAlwitry and he

was denied any opportunity to respond to criticisms or have his matter dealt
with by someone independent. This is contrary to principles of natural justice
and inconsistent with the terms of his contract.

This is inappropriate for any employer, let alone a public body who should
clearly lead by example. This is at complete odds with best practice and clearly
does not allow justice to be done, or be seen to be done. On any view it was

plainly unfair and ha had a profound effectof Dkl wi t r y6s pr of ess

personal life.

It is inconceivable that there should be a different approach taken by the
Hospital management regarding disciplinary procedures in respect of someone
who has taken up the post, ggosed to someone who has signed a contract
but not yet taken up the post.

The contracts for consultants are signed in advance and it is hard to envisage
a potential employee resigning from a permanent post and relocating to Jersey
without the comfort o& signed contract of employment. Further, the terms of
the contracts anticipate issues being negotiated (for example job plans) before
the post is taken up.

In any event, the contract was entered into in August 2012 and the terms are in

full force. This @pears to be accepted because itwasRir.| ey 6 s evi denc

the hospital staff knew or held the belief that the termination was a breach of
contract. This is consi st emrmaldatetd h t
300October2012 [MB/P173].

The Hopital entered into the contract with its eyes wide open. It had
Dr.rAl witryds CV and application form

he

anec

process. The Hospital also had the benefit of observingADrwi t r y 6 s

performance as he had served as a locum onynmecasions. The Hospital
were fully aware of their obligations as a party to the contract and as an
employer. DrAlwitry was an employee who had rights and interests as such.

Itis wholly aggravating that the Hospital took the steps it did just a ivefeke

Dr. Alwitry was due to take up his post. Wi | eyds evi dence
risk analysis it was better to sack witry before he took up his post than to

live with the consequences of Biwitry taking up the post. MRi | ey 6 s
rationale waghat he did not have to apply ordinary grievance procedures for
employees because Dxlwitry was not in the post. That is striking and plainly
misconceived. This was a blatant attempt by a few Hospital staff, motivated by
personal problems they had withr.[Alwitry or the way he conducted himself,

to block Dr.Alwitry taking up his post and to try and circumvent due process
and proper procedures. Further and in order to achieve their aim they grossly
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exaggerated (if not wholly fabricated) allegations andled themselves and
others including the HR Directors,
Ministers.

Patient safety

34.

35.

36.

37.

38.

39.

40.

It is also aggravating that the Hospital took the steps it did afterADwitry

had raised legitimate patient safety concerns, whidtis duty as a doctor and
beneficial for the Hospital as a whole. MRiley says that this was discussed
and he felt he had been given comfort from the clinicians that there was no need
to go further into the matter. MRi | ey 6s evi de ncpatientva s
safety issues were a red herring.

This is a serious allegation for someone without any medical training to make
against a very well regarded specialist consultant. It has no merit and there is
sufficient evidence before the Panel that confirmegt titne patient safety
concerns had a |l egitimate basis and
was drawn to the #eports obtained by Dilwitry which praise DrAlwitry

and suggest that he should have been commended and not criticised [AB/T10].

Mr.rRi |l eyb6s suggestion that there has
that the reports do not reflect the
this is a very serious allegation to make against a number of senior experienced
and well respectethdividuals. The authors were asked for their professional
opinions and they provided them accordingly in their professional capacity and
in the knowledge that they may be used.

The patient safety concerns were raised because of issues of risk. It is
disingenuous to suggest that the ulterior motive was purely to enable
Dr. Alwitry not to work Fridays so that he could see more of his family.
Dr. Alwitry does not deny that he desired Fridays off but he does strongly deny
and take offence to the suggestioatthis concerns were raised with that
objective in mind. DrAlwitry has written extensively about the patient safety
concerns he raised and it cannot therefore come as a surprise to the Hospital
that he raised them. It is clearly best practice that hesdoe

Further, Dr.Alwitry in his email dated 7October2012 provides several
possible alternatives and solutions to the timetable problems [MB/P140]. This
includes Dr.Alwitry working Fridays and Saturdays. It is not correct to say that
Dr. Alwitry was notprepared to work Fridays and Saturdays when it is clear

t he St at «

al so that

were wel

been som
aut hor 6s

that he would, and could, if he needed to. Not one oADrwi t r y6s proposal s

appears to have been considered which is a gross failure in itself.

In any event, the purpose or reasoning behind thiepiesafety concerns being
expressed is irrelevant. The fact is patient safety concerns were raised, they
were legitimate and the Hospital was duty bound to consider and deal with them
appropriately.

It is a significant step for Hospital staff to accussepecialist consultant, who
has written on relevant clinical risks, that he was misleading those in the
Hospital. There was no misleading and there was no proof or evidence to
substantiate the allegations that the patient safety concerns were a regyherrin
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This is serious and no such allegations should be made without a proper basis
for the same.

41. The evidence before the Panel shows thatAlwitry raised legitimate
concerns which he had researched and written about and, in the circumstances,
Dr. Alwitry should have been commended and not criticised or accused of
fabricating reasons for not working Fridays. Indeed the express terms of his
contract require that he should be protected from sustaining any detriment as
a result of raising such concerns. Theps actually taken by the Hospital and

Statesd Employment Board could not be

42. The Hospital also failed to properly follow up or record any discussions
regarding the patient safety concerns. It is accepted that the hospital will decide
how it wishes to manage its risks but it is of concern that an employee is
dismissed shortly after having raised legitimate concerns and then is targeted
as a troublemaker and dismissed. This is clearly not best practice.

Before decision

43. Mr. Riley gave edence that part of the reasonforDx.| wi t r yds di smi s
because of the volume of his communications. Ontéber2012 Mr.Downes
wrote to DrAl wi try compl aining that there
correspondenceodo and tAwnnabqutrnekingeod s t o
many demands [MB/P155]. Subsequently ob&dembe012 Mr.Downes
in an e-mail states that he had not had a response fromADwitry to hise-
mail dated 10September and appears to complain that Alwitry had not
visited him wherhe was over in October [MB/P158]. Clearly Dklwitry is
damned if he does and damned if he doe

44, Mr. D o w n ersaid does not appear to be accurate in any event. Firstehis
mail regarding the timetable was sent onQdptembe2012 [MB/P123] and,
second, he also sent aamail to Dr. Alwitry on 9 October 2012 [MB/P155].

45, Advocate Ingram submitted that MP.o w n e-mail dated 90ctober2012
[MB/P155] left the door open for further discussion on the timetable. This is
misconceived and on any plain ddag of Mr.D o w n emsad it firmly shuts
thedoorinDrAl wi t ryds f aAtwrry willlhave te dcaept tvhatisDr .
being offered or go elsewhere but there is to be no further debate and you must
stop with your demands. This is a very clear wggnimbout, at least,
commenting further on the timetable.

46. Mr. D o w n ensatbappears to be praised by other staff members [MB/P155].
It is astonishing that MDD o wn eegndéil was actually sent in the
extraordinarily heavyhanded terms that it was when dibt was trying to be
agreed was a timetable which both parties were required to work together to
agree and wherein DAIlwitry had liaised with the consultants he was told to.
Further, Mr.D 0 w n @nsaid comes off the back of requests to clarify the PAs
issue which he fails to address and, more importantly, it wholly ignores
legitimate patient safety concerns raised in Bl wi termgaild of
7 October2012 [MB/P140]. MrD o wn email of 90ctober2012 is not
constructive to a good and friendly workingvgnnment and neither does it

R.75/2016



47.

48.

49.

50.

51.

52.

53.

28

promote best practice in respect of mutual obligations and protecting employee
disclosures regarding patient safety issues.

The Respondent and MRiley have been unable to articulate what it is exactly

that Dr. Alwitry did that was sowrong. MRi | ey 6s response was to thi
that Athere was no straw that broke the came
di sintegrated?o. It has been systematic of the

refuse to provide any details or partiawmé as to thefacts that lead to
Dr. Alwitry being dismissed. That simply is not good enough when coming from
a public body.

When asked if MRiley could point to a time when a procedure was initiated,

hi s r espons @ctobeawas prdbably asig@l3 as anyo. It speaks
volumes that a HR director is not able to definitively state when a procedure

was in place. The reality was there were no procedures followed at all.

Following Mr.D o wn e-mail dated 90ctober2012, Dr.Alwitry spoke to

Mr. Downesover the telephone. DAlwitry has told the Solicitor General
about this telephone conversation in which he states he accepted the timetable
proposed by MrDownes [MB/P43]. It appears that the Solicitor General
discussed this telephone conversation With Downes who was unable to
recall it [MB/P44]. Dr. Alwitry supported his allegation that a telephone call
took place by supplying his telephone bill records. It is astonishing that
Mr. Downes does not have a recollection or make a record of such a
convesation which took place.

In any event and on 3Qctober2012 Mr.Downes wrote to MiMcLaughlin

with a proposal that he was happy to send to Abwitry that would see

Dr. Alwitry take up his post MDownemalli s after the Law Office
De p ar semeait dai@d 300ctober2012, which purported to give advice

about dismissing an employee or withdrawing a job offer [MB/P173]. It can

reasonably be inferred that, at this stage, there is no purported loss of trust and

confidence because MDownes is cotent to work with DrAlwitry.

As is accepted by everyone, Biwitry had no contact with the Hospital staff
from 310ctober2012 until he received notice of his termination. Biwitry
was also not expected to contact the Hospital and, in fact, hadtb&l not to
make any demands.

Mr. Riley gave absolutely no account of anything which changed from

31 October until the decision was made to terminate. What is clear is that on

12 NovembeR012 the BMA made contact with Mones and suggested that

Dr.Al witry has #Arun into a few problems with t

Mr.Ri | ey ds p o s iemaibwrittew a few niirfutast afteh seeing the
BMA e-mail, provided confirmation that a decision was taken earlier to dismiss
Dr. Alwitry. With repect there are absolutely no records of discussions prior
to Mr.Ri | esynéilsabout any decision having been taken to dismiss
Dr. Alwitry. It is inconceivable that where a decision is reached on such a
serious matter as dismissing an employee that tiverdd be no written note

of the same, whether contemporaneous or not.
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Decision

54.

55.

In any event, the decision was not reached untiNé@embef012 when

Mr. McLaughlin, Mr.Siodlak and MrRiley (and possibly ML uk s za) met
discuss the appointment ofr DAl wi t ryo [ MB/ P166] . | f t
decision reached earlier by different individuals then no doubt this would have

been worth a mention in this note. The note records the folldwing

ADAl witryds communication, ffart t it ude
of employment was accepted with Health & Social Services was
discussed, along with his subsequent reporting ofiMvnes to the

BMA.

Those present agreed that, although regrettable, a withdrawal of
empl oyment was required. 0

The decision was takery lthose present and the alleged complaint about
Mr. Downes was a feature in the decision. While Riley originally denied

that the alleged complaint played any part in the decision, he later conceded
that it did but that he considered it de minimis.

Alleged complaint

56.

57.

It is inconceivable that the alleged complaint was not a factor in the decision to
terminate. It was referenced in the note ofNi/embe2012 and this is the

only record of the decision and the reasons for same [MB/P166]. The Hospital
marmgement had received advice from the
clear that Afcare should be taken with
wi shing to withdrawo [ MB/P173]. No do
when recording the reasons for ttiecision.

L

Mr.Ri |l eybs protestations that the alleg
in the decision to terminate goes against all the available evidence

a. First, there is the timing nothing happens between Qttober and
13 November save that th¢ospital staff become aware of an alleged
complaint against MrDownes;

b. Second, the meeting which records the decision took place on the
13November;
C. Third, Mr.Ri | ey 6 s | Sinclaire datedt 1@&\Novevhbe012

asking the St at es 0cle&nhe wayyfon @he]t Boar
decision to be enact eAdowiandy 6wsh ibcehh aa
has been unacceptable and that he F
a for mal compl aibewneandinbhatal Mo
unreasonably, has indicated that heultbfeel obliged to resign as CD

i f the offer i Rileyndedineditd andwdrrguzestions . Mr .
about his inclusion of such comments in the letter and the reasonable
inference is that the alleged complaint and potential resignation was to

smear DrAl wi tryés character and to add
should be dismissed summarily.
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d. Fourth, MsHast eds report in which she refers
complaints being made by D&lwitry to the BMA about MDownes
and that it washaftr eegulworullyd sbteatfieudnt enabl e

management authority to be devalued regcinding the decision,
whichwas a result of a very strongly held
[BM/P315 317].

As an aside, it is deplorable to consider that the threat of one eegloy
resigning from a post or otherwise should or could feature in a decision to
terminate another employee summarily. If this is something the decision makers
considered a factor or relevant, and MRiley deemed it relevant enough to
warrant a mention inis letter, then this is yet another serious error.

As the Solicitor General notes in his report at paragrapn@ 179
[MB/P54i 56], rather than tackle the issue head on the Hospital are happy to
carry on regardless under the mistaken belief that thereana@mplaint and

then to rely on it for termination purposes. This was a serious procedural error
which could have been, and should have been, easily avoided by a meaningful
call to the BMA.

Yet further, even if DAlwitry had made a complaint to the BMAis trade
union) it was plainly wrong for the Hospital or SEB to react as they did. The
BMA as the trade union of most (if not all) clinicians, here and on the mainland,
performs a vital role. As the Solicitor General recognised in his report, if a
comphint had been made then it might have had merit. The appropriate course
would be to properly consider and resolve whether it did or not; the plainly
inappropriate course would be to sack the Complainant without more.

The Hospital staff proceeded complgtat their own risk when they failed to
ensure what the proper position was. The Hospital staff should have
investigated the matter and it was their duty to do so. Instead they proceeded
on false assumptions and relayed the same to other senior perswiadirig

the Ministers.

After decision

62.

63.

It was incumbent on those individuals who made the decision on
13NovembeR012 to properly apprise themselves of the true circumstances
and facts (this includes not just the alleged complaint but the completegpictu
regarding the communications between Blwitry and Hospital staff). These

are senior employees and they wholly failed to apply any form of process or
procedure to get a complete picture. It would appear that from the
13 NovembeR012 at least, everyerhas been misled and Dilwitry has had

his name dragged through the mud.

Mr.Sinclair and others within the Statesdé Empl
were misled. Whether by commission or omission they were misled as to the

grounds and merits behinéhé decision to terminate which they were being

asked to ratify.
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Whet her the Statesdéd Employment Board o
thorough enquiry process may be a separate matter and there was no
substantive evidence before the Panel about thegsises they undertake. What

is clear however is that at least three (possibly four) very senior employees from

the Hospital had made a very serious decision (which included breaching terms

of an employment contract shortly before the post was to be tplkemd then

they made their case for getting that decision ratified with a complete disregard

for due process and fact finding.

Those senior employees would have known that significant weight would be
given to their decision because it comes from a ijpositf authority where they

would have been expected to have undertaken due process and fully informed
themselves of all the facts. In these circumstances, any such reliance by
Mr.Si ncl air, the Statesé Empl oyment Bo
misplacel.

There was no independent process or investigation by someone from outside of
the departments. The clinicians or management clearly had close ties with one
another and their interests were better served by supporting each other.
Whatever the merits, vimbut any independent observer and without an accused
having an opportunity to face allegations against him, the Hospital was acting
contrary to principles of natural justice and basic fairness.

Dr. Alwitry can rightly feel aggrieved because there werarcterms in his
contract that protected him if he raises patient safety concerns or if disciplinary
action is taken against him. The evidence (or lack thereof) suggests that there
were key Hospital staff who knowingly and intentionally rushed through a
dedsion to terminate to avoid and justify procedures not taking place.

The decision was not based on an investigation or any form of fact gathering
exercise and the decision proceeded on mistaken beliefs regarding the extent
and content of communications daralleged complaints. These errors are
compounded by the fact that there were personal issues and interests in play
(including private practice issues) which were not declared and improper
information and threats (i.e. MDownes threatening his resignatipprovided

to key figures whose authority was required to sign off on such decisions.

Dr.rAl witryds interests and rights were \
in the post and was therefore considered an outsider and easily expendable.

That is plainy wrong, particularly in circumstances where he due to be in the

post within a week, having already resigned from his previous post.

The Respondent proceeded under mistakes that there had been a complaint and
thatgenerally DrAl wi t r y 6 s ¢ ocomluchwasuareasamable and r

of such severity that it merited terminating his contract summarily or dismissing
him for gross misconduct. In the circumstances the Respondent made a decision
which, if it knew the all facts and circumstances, no reasonaloger would

have made.
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No reasonable employer would, or should, make a decision to dismiss an
employee in the absence of due process and where the facts are unknown. Had
the Respondent known this alone it is inconceivable that it would have agreed

and ratified the decision to terminate D&l wi t r y6s empl oyment .

Further, had the Respondent known that Blwitry had raised legitimate
patient safety and that the guidance from the General Medical Association was
not followed thereafter, it is inconceivablbat it would have agreed and
ratified the decision to terminate DAl wi t r y6s empl oyment .

The suggestion that the outcome would have been the same in any event even if

appropriate procedures been followed is wrong. In any event it is irrelevant.

Procedues are inherently important to avoid errors and mistakes being made

and to suggest that the same outcome would result is hypothetical and requires

a high degree of speculation. The Panel should not concern itself with

A whiaft s 0 ; it i s erasowerg mot followed orpwvere ot d u
adequate. In any event, Dkl wi t rydés position is that had pr
been followed his employment would not have been terminated.

Purported investigations

74.

75.

76.

7.

78.

Mr.Beal 6s report fail s domeofittmselmatiersareh a | ot of i
dealt with i n SiuneR@lB[ABT10].ehistmrstbedadptedd 2 4

to a degree, since otherwise there would have been no reason for the Solicitor

General to conduct his investigation.

Dr. Alwitry has grave concerndbao ut t he Sol i citor General 6s in
general and the findings. Sinels responded to the report in draft in a letter dated

5 February2014 which was 3Pages in length [AB/T19]. This letter was

largely ignored and the report was finalised with #tdmendments.

The Solicitor General was instructed by the
out the investigation. DAlwitry participated fully, including providing

confidential correspondence between himself and his trade unioAMatry

wasledtdbel i eve that the Solicitor General ds inv
he was never told that it was not and he had previously raised concerns over

the independenceof MB.e al 6 s report.

N

The Solicitor General és investigation was d
witnesses were all interviewed separately. Blwitry was not able to attend or

participate. In fact, the Respondent resisted the disclosure of the interview

transcripts notwithstanding they clearly contained Bl wi t r yd6s per sonal dat
and were about m. Only because DAIlwitry pursued his subject access

requests through the Royal Court has this information been made available to

him.

Dr.Al witry was <completely in the dark regardi
investigation. Dr Alwitry had subject accesgquests pralating the Solicitor
General ds instructions which were promised tc

7 October2013. On 40ctober2013 the Solicitor General asked to suspend the
requests pending his investigation, which Blwitry reluctantly ageed to do.
After the Solicitor General had finished his report the Respondents declined to
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comply with the subject access requests. This is set out in parag&pBof
Al witry v The Statesé [EO46)IJRGOENMent Boar d

On or around 1%ebruary2015, for the very first time, DAlwitry was first

given notice that the Solicitor Genere
Board with legal advice in Augug013 and privilege was asserted over that

advice. The advice predates the reportlamas not disclosed to DAlwitry

prior to his participation in the investigation or prior to the request for and

receipt of confidential information from DAlwitry. That is astonishing

behaviour on the part of any law officer, let alone the Solicitené3al.

The Solicitor Generaldés report is comp
relied upon. Leaving aside the many errors and inaccuracies in that report,
detail ed mor e f ulFébsuari20ld, he SokcikosGenetalet t e r
was plainly in aposition of conflict and the process was not open.

Conclusion

81.

82.

83.

84.

Dr. Alwitry throughout has acted reasonably and professionally. His
communications were polite and constructive. He complied with his duties to
engage on matters of jgilanning and he discaed the relevant issues with
people he was directed to talk to. Bdwitry did nothing wrong. He was astute
and had the welfare of the hospital and the patients at the forefront of his mind.
He took steps to bring patient safety concerns to Hospitalatdffvas trying

to look at ways to improve standards.

All in all Dr. Alwitry was a model applicant and would no doubt have turned
out to have been an outstanding employee who really could have benefitted the
Island and raised new standards at the hos$phig should be commended and
Jersey, by the actions of a few members of the Hospital staff with personal
grievances, has lost a huge asset. Further Abwitry has suffered enormously
because of this not only financially but emaotionally and it has clesdfected

his health.

Dr.rAl witryds prime reason for the compl e
clears his name and exposes the errors in this case so that lessons can be
learned and, should there be similar problems in the future, such em®roa

repeated. This is particularly so in relation to the ability of employees to raise

patient safety concerns without fear of recrimination or that that they will lose

their jobs.

Dr. Alwitry prides himself on acting professionally (which he did) feeds the

way he was dismissed (iseweek before he was due to start) draws an adverse
inference. Given that the world of Ophthalmology is specialist and small,
speculation will be rife and affects his future employability. Awitry hopes

that the firdings of the complaint will show, not only that the hospital acted
unjustly, oppressively and contrary to principles of natural justice, but that he
acted properly and reasonably. As many others have said, he should be
commended for his efforts.

The Boad received the following closing statement from Biwitry (this
statement was submitted in writing after the hearing due to time constraints)
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85. This Reply is pursuant to the Panel s direc
Mr. Alwitry also continues to rglon his Written Closing Submissions filed as
fledon18March2 016 ( AWCSO) .

86. Paragraph numbers mentioned herein, unless stated otherwise, refer to the
Respondentds Closing Submissions.

87. The Respondentdés Closing Subnmstesi ons, di sapp
WCS. The Respondsmhaintain that they acted in an appropriate and proper
manner yet they fail to address clear failures and deficiencies. This
Respondent s stance i s, and continues to be,
recognise gross errors which & serious aggravating factor.

The Respondent 6s evidence

Paragraphs 3to 8

88. The Respondent alleges that it would have conducted its case differently but for
an indication from the Panel regarding the issues. The Respondent now seeks
to rely on and bringn further material. Since such a course flatly contradicts
the clear directions given by the Panel, it should be refused in the absence of a
very good reason to depart from those directions. There is no good reason to
do so, for the reasons which follow.

89. With respect, this is a blatant attempt to try to bring in material after the event
and cast doubt in the Panel 6s mi nds . Thi s
unreasonable.

90. It is clear that the Respondent was required to provide the Panel With a
responset o t he compl aint . The Respondent 6s Res
9 March 2015 and appended to the same wasB/le al 6 s Report, the Solic
General 6s Report, the interview bundle wused

compiling his Report and Mela st e 6 s R egs dhe textent Dfhtlaet w
material relied on by the Respondent, at their election.

91. The Respondent 6s RespomHae ¢mastimedofo mi tt ed pri or
9 April 2015 and 3une2015. ltis clear that the Respondent was, at that stage,
relying on the reprts and Mr.Riley.

92. It is disingenuous of the Respondent to say that it would have conducted its case
differently or called more witnesses but for comments made iH &8s t 6 s
e-mails. The Respondent had already put forward their case and it remained
unchanged.

93. The suggestion that the Panel explored issues outside of the matter before it is
astonishing. The issues raised before the Panel were inextricably linked to the
review of the processes under consideration and the issues were considered in
the repors relied on by the Respondent. They were also squarely addressed in
the Complaint to which the Respondent was responding. The Respondent should
have been, and was, aware that the issues would be before the Panel.
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Neverthel ess it waostotelyen the eepaptoamdlonint 6 s d
call Mr. Riley as a witness.

MsHa r t $use20B5 e-mail is clear, only those attendees she has been
informed of will be able to participate and no further documents will be
forwarded to the Panel for consideration.

It is therefore wholly inappropriate for the Respondent to seek to provide
further material to the Panel unilaterally. MAlwitry objects to the new
material being introduced at this late stage.

Mr. Alwitry acknowledges that the Panel is the master @fits procedure and
it can proceed as it wishes, which includes accepting further evidence.

The fact is that the Respondent asks the Panel to accept notes and transcripts
of interviews as evidence. They were done behind closed doors and for a
different purpse and the Panel should therefore exercise extreme caution in
respect of same. The evidence was not available to be tested Aty or

the Panel.

Further, it is absurd that the Respondent suggests that without the additional
materi al tdel d elporecenfiwsi ng and di ffic
makes no sense as the reports were clearly relied upon by the Respondent
without the additional material and there was no suggestion at that stage that

they only made sense with the additional mateNkireover, the Respondent

was quite content to present those reports to Allwitry as comprehensively

addressing and (in their view) resolving this dispute. It is incredulous that the
Respondent should now contend that these same reports are confusing and
difficult to understand unless accompanied by material which they strenuously

fought to withhold from MrAlwitry himself.

With respect, the reports make little, if any, reference to transcripts or
interviews and it is wholly misconceived and disingenuousubmit, as a
reason for the materi al being put befo
make sense without the underlying notes and transcripts.

The Respondent also seeks to justify not disclosing the material earlier because

of proceedings in fiRoyal Court. MrAl wi t ry6s position is t
was withholding the material unjustifiably and unlawfully. The Royal Court

agreed and the disclosure of the Court was material was ordered. The only
reason why the Respondent did not provide thaterial earlier is because it

wa s strenuously and, in the Royal Cou
avoid ever having to release that material. In other words, any disadvantage of

which it complains was entirely of its own making.

In any event, it &s always open to the Respondent to put forward alternative
statements and evidence prepared solely for the Panel. There is no good reason
why the Respondent did not do this. This would have been the easiest and most
sensible thing to do. Instead the Rawent avoided filing witness evidence
before the Panel and relied on the reports. It did so at its own risk.
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102. It is also telling that the Respondent asks the Panel to place reliance on the
reports and the additional material but makes absolutely no atteorgitect
the Panel as to what, if any, parts of the additional material is relied upon or
why. It is submitted that the additional material is a complete red herring.

103. In any event, the contemporaneous notes which are already before the Panel
should be iyen more weight. This was averred to at paragragtof the WCS.
This does not appear to be disputed.

104. It was also averred to in the WCS (paragrdgh thereof) that the lack of
contemporaneous notes and a proper paper trail is telling and adverse
inferen@s can and should be drawn against the evidence relied on by the
Respondent. This does not appear to be disputed either.

105. The additional material is voluminous and it is disproportionate for the Panel
to consider it or take it further. If it is acceptecethit should be subject to
crossexamination and MrAlwitry should be permitted the opportunity put in
further evidence (particularly in respect of further documentation that may
come to light following the disclosure now ordered by the Royal Court Court)
To do otherwise would subject Mxlwitry to considerable prejudice as a result
of the Respondentdéds own election to withhold
data access proceedings before the Royal Court. PlainlyAMiitry should not
be disadvantagd by the course which the Respondent has elected to take.

106. Allowing further material to be adduced at this late stage is going to increase
time and cost and, in light of the time, costs and delay incurred in this matter
and the opportunities already affted to the parties, the Panel should be
cautious to allow further material and should seek closure of this matter.

107. In all the circumstances MAIlwitry submits that the Panel should reject and
ignore the additional material. If it is accepted he wouldk like time to
consider it, the opportunity to crogxamine the individuals and to file further
evidence himself.

The Respondentédés submissions

Paragraph 12

108. The Respondent alleges that it is accepted by all parties that the contract was
terminated by leer dated 22Novembef012. That is not correct. As the Panel
are aware there was a dispute in the Jersey Employment Tribunal regarding
the validity of the | etter which was headed
Employment Tribunal decided that the letteuld be dissected into privileged
and open correspondence. Mdwitry does not agree with the Jersey
Empl oyment Tribunal 6s deci si oAwitry Whatever the
was stopped from taking up his post.
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Paragraph 13

109.

110.

111.

112.

113.

The Respondent allegéisat there was a large number of discussions and
correspondence and that this was unusual given thafAMritry had not taken

up his post. This is denied and there are no particulars or evidence to support
this allegation.

It is a theme that the Respomtienakes an allegation but fails to support the
same with particulars or evidence in support.

Mr. Alwitry submits that the evidence that is before the Panel already shows a
completely different picture to that alleged by the Respondent.

In any event, ifs not understood why there should be no disians before

taking up a postThere should clearly be discussions about start dates as it is
something that is routinely for negotiation and employers must consider an
applicant s not i elecatipneltis whally raasothablpand si bl e
practicable for an applicant to want to see the terms of any contract and it

would be wholly reasonable to discuss the content of same.

The suggestion that discussions prior to taking up a post are unusual or should

not be entertained is poor practice and, in itself, speaks volumes as to the
Respondent 6s wil ful ignorance of or di
circumstances such as these. The discussions were reasonable and it is clearly
inappropriate for the Respondis to hold them against MAlwitry.

Paragraph 16 to 19

114.

115.

116.

It is accepted that the Employment Contract was executed And4st2012.
This is clearly when the terms of the same took effect and there is no dispute.

The Respondent alleges that it wastkesRpondent s position
clinician was expected to start withinrn®onths of the interview. Nevertheless

and as set out at paragrapksto 6 of the WCS, a start date was not discussed

at the interview stage and Milwitry had clearly stated ihis application form

that his notice period wasr@onths. This does not appear to be disputed and it

was clearly reasonable for MAIlwitry to consider that his notice period of

6 months has been accepted. Indeed the Solicitor General was himself heavily
citical of t he Respondent 6s approach
advertisement specified only a AWinter
runs to the end of February.

The Respondent, without any particul a
Ahi ghilsywadm Adnd tMry.060s fidemandso and fman
started the fibreakdown in relationship

time again to particularise such allegations and, specifically, to $tate:

a. What the alleged discussions were urthg when and how they took
place, between whom and what was said,;

b. What is alleged to have been fdhighl
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C. What were the alleged demands and what, if anything, was
unreasonable about the same;

d. What the alleged manipulative behaviour wadudmg when and how
it took place, between whom and what was said or done; and

e. How any alleged conduct is alleged to have caused a breakdown in
relationship and why.

Again, the Respondent, without any particul ar
andmanipl ati ono of discussions. I't is unaccept a
to articulate such allegations fully or indicate any evidence upon which it relies

in support of the same.

Notwithstanding this it is understood that the Respondent adopts and relies on

the content of paragrapl6tol 42 o f the Solicitor General 6:
support of the above allegation. Wi th respect
paragraphs of the Solicitor General és report
Mr. D o w n emab of 9 October2012, a telephone call between Miwitry

and Mr.Downes (which MrDownes failed to recall but which was proved by

telephone records) and then correspondence betweelitry and the BMA.

The correspondence between Wiwitry and the BMA was confidential and

would not have been known to the Hospital. It is therefore simply impossible

for this correspondence to have had any impact on the Hospital deliberations

or to have led the Hospital at the time to conclude that the relationship had

broken down. If the Respondent now maintains that it was aware of the content

of MrrAl wi tryés confidenti al communi cations wi't
Mr. Alwitry volunteering the same to the Respondent in the course of this

dispute, it is required to statdearly how it came to be in possession of such

communications. If it does not so maintain, then this entire line of argument in

the Respondentdés submissions must fall away.
The Respondent alleges that the Hospital was
Mr.Al wi tryos reference to the RBMAyoReliance
evidence before the Panel. With respect Rli. | ey 6s evi dence, as set

paragraph55 of the WCS, was that he originally stated that the reference to the
BMA played no part in the decisiomterminate MrAl wi t r yds empl oyment bu’
later conceded that it did.

Paragraphsl7and18 are at odds with one another. Paragraphalleges that
Mr.Al wi tryds communications with the BMA all ow
the relationship had irretrievabliproken down but paragrapl8 alleges that
Mr.Al witryds reference to the BMA was not a co

Paragraphl 8 i s al so at odds with the Solicitor G
Respondent relies on and which states that the Respondent mistakenly believed

that Mr. Alwitry had made a complaint to the BMA and that that mistaken belief

was a factor in the decision to terminate Mrl wi t r y 6 s e Alpittyoy ment . Mr .

also repeats paragrapts6to 61 of the WCS.
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Further, Mr.Alwitry also refers to MrDo wn eendail dated

26 Novembe2012 [MB/P191]. MrD o wn emdl was in response to

Mr.Al witryods query as to what had recent
the purported termination letter and what was behind the allegation that there

was a dysfunctional rationship between them. Md.o w n e@ngaidsuggested

that Mr. Alwitry should reflect over past correspondence to find the answers to

his queries and t Abwi &majséveraiundcdeptablal | 6 o
as was the alleged decision to report lownes to the BMA. Clearly the

alleged decision to report MDownes to the BMA was a factor in the decision

to terminate and the evidence is overwhelming in this regard.

With respect the Respondentds case i S
Paragraphl1 9 al |l eges the relationship had b
Mr.Al witry had fAbreached the implied te
there are no particulars for this allegation or supporting evidence and that, in

itself, is fatal forsuchasaius al |l egati on. I ndeed t he
to level such serious allegations without properly particularising the same,

much less supporting them by evidence, is itself reflective of the way in which

the Respondent dismissed Miwitry in the firstplace.

The Respondent alleges that the relationship had become dysfunctional and

Mr. Alwitry had breached implied terms of trust and confidence by
10NovembeR012. The Respondent relieson R | ey 6s evi dence |
Panel. It is denied that this wése evidence before the Panel and the Panel is

invited to consult its notes on this point. In any event it is clear that the mistaken

belief that Mr.Alwitry had made a complaint to the BMA was a factor in the

decision to terminate his employment and tas premised on agmail from

the BMA on 1NovembeR012. The decision to terminate was taken on

13 NovembeR012 [MB/P166].

The Respondent s submissions that the
it mistakenly believed there had been a complé&nthe BMA is wholly
untenable. MrRi | ey 6s evidence was such, the S
such and the Respondent has failed to address parag&fiths$1 of the WCS

which make a clear case that the decision to terminate followed and took into
account the mistaken belief that Mdwitry had made a complaint to the BMA.

Paragraph 21

127.

128.

The Respondent alleges that there is no dispute that legal advice the Respondent
received informed the Respondent to terminate. Privileged is asserted over the
alleged legal advice so it is wholly outside of M. wi t ryés knowl ec
Mr. Alwitry makes no admissions in respect of the same. Given thaiwitry

has not seen that advice because the Respondent asserts privilege over it, it is

a mystery as to how tliespondent can now assert that it is undisputed that the
Respondent dismissed Miwitry in accordance with that advice.

Further and in any event, it is not accepted that relying on legal advice allowed
the Respondent to act unlawfully or to not folldwe process.
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The Respondent asserts privilege over the advice and it is not clear what
instructions were relied on for the provision of any advice. Issues regarding
advice are a matter for the Respondent and its advisers.

It is denied, to the extent thiatt is the Respondent s case, t ha
can seek to be exculpated on the basis of inadequate or wrong advice.

Paragraph 22 and 23

131.

Paragraphs 22 and 23 confirm that the terms of the Employment Contract were
in effect at the material time.

Paragaphs 24 to 26

132.

133.

134.

135.

136.

137.

For the avoidance of doubt the Reports and the findings within the same are not
accepted by MrAlwitry.

ItisnotacceptedthatMRi | ey Adescri bedd any mani pul ati on

this remains an allegation which is unarticulateddannsupported by any

evidence.

The allegation that t i met Avitdy idurigg was hes:H
i ed

or c
Mr.Downesd absence to undermine him is den
was raised by the Ms HockenhullinNDownes & absence [ MB/ P146]
evelt timetabling is something which should be agreed by negotiation and the

terms of the Employment Contract provide for this.

Mr.Al witryds correspondence regarding the ti me
is wholly reasonable, logical and polite correspende which complies with

the mutual obligation to negotiate a suitable timetable. Mwitry went further

and also brought | egitimate patient safety ¢
and practices that could have seen the care and standard improvelefor

Hospital and patients all round.

Mr. Alwitry clearly understood that the timetabling had to be agreed by
Mr. Downes and therefore there could be no orchestrated attempt to circumvent
or undermine MrDownes. Furthermore, MAlwitry was clear to brig the

correspondencetoMDownes 6 attenti AAd wo rem#libs r et ur n. Mr
dated 7October2012 is telling; it sets out sensibly and reasonably
Mr.Al witryds confusion regarding the PAs, t he

provides Spotential solutiongo the timetabling problem [MB/P6B0]. This

was a typical example of MAl wi t ryds approach t o product
constructively face a problem and deal with it. To the contrary Ddwns

refusedtoentertain MA | wi t ryd6s suggestiaadn sinmeaarkd ntghr eat ene
too many demands at this stage of your appointment is unlikely to bode well for

your future relationships69ithin this organi s

For the avoidance of doubt, MA | wi &mayl & gOctober2012 expressly
accepted that he wadilwork on the Fridays and provide cover on a Saturday if
there was no alternative. MAlwitry also states that he had a telephone
conversation with MrDownes on 1@ctober2012 and that he accepted the
timetable provided by MDownes. MrDownes allegeshat he has no recall
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of this telephone conversation taking place butMt. wi t r y 6s bi | | i n
show that the call occurred and lasted foméutes. In the circumstances,
Mr.Al wi tryodos evidence iBownesad | rye ocmolrlee cr

either unreliable or deliberately false.

138. Itis wholly wrong for the Respondent to allege that Mwitry would not work
on Saturdays. He committed to this even when he considered it to be at a
substantial disadvantage to him and wherein it was clearhoirtrast to the
terms of his Employment Contract which expressly stated that he did not have
to work weekends.

139. The allegation that 0Ti mAalwitwyaosuldmet of t
and should have waited for MDownes to return from his holidaym®nsense.
No doubt if Mr.Alwitry had waitedforMrDownes &6 return he wou
accused of sitting on it and that by not raising any issue it was deemed accepted.

140. Mr. Alwitry was dealing with a senior staff nurse and it was clearly considered
appragpriate for discussions to take place but it was clear that the overall
decision was with MMDownes. Notwithstanding that the decision lay with
Mr. Downes, it was never suggested that discussions should wait for
Mr.Downesd return. T eiseniorvstafsnureecot by ang i s e d
other staff member. MD o w n eensaibof 24 Septembe012, while it may not
anticipate further changes to the timetable it does not suggest that any issues
should only be discussed with him and should wait for his return
[MB/146i 148]. Mr. Alwitry was not told that he was prohibited from discussing
the timetable with anyone else and it was reasonable for him to discuss issues
with other senior staff membersinNDDownes 6 absence.

141. Furthermore, it was the senior staff nurgéo instigated the timetabling
discussioninMrDownesd absence when she expres
not see the fialternate sessions worKkin
chaoso and fAmake staffing thertmahinics
di scourteously ignoring t hAlwityegavd or st
thought and consideration to alternatives and tried to work with the senior staff
nurse to achieve a more workable timetable that resolved many of the concerns
she had.

142. Mr. Alwitry sought to deal with the matter of timetabling timeously and he
cannot be criticised for the same. This is clearly appropriate and best practice
as the sessions and surgeries need to be fixedvianaéd and as soon as
possible.

143. The allegation th t Al nstead the Compl aint (sic
patient safety issues and manipulate staff and other departments in the hospital
to change surgery day seniedmandsvhallytwithout s per
merit.

144.  Mr. Alwitry refers to paragrahs34to 42 of the WCS. The Respondent fails to
respond or deal with any of the important issues within these paragraphs and
continues to allege, without any foundation, the serious allegation that the
patient safety issues were erroneous and for aniaiftenotive. This is wholly
misconceived; the patient safety issues were real and the reasoning behind the
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patient safety concerns is irrelevant. In any event, it is clear that the Hospital
failed to apply any proper or adequate procedure regarding pasefety
concerns and that is a serious error in itself.

The Respondent alleges that had BMwitry been present the Panel could have

explored allegationsthat MA |l wi t ry fAbreached the relationshi
Respondent has been prejudiced byMwitr y 6 s absence. |1t is not ent
what it meant by fibreached the relationship
Respondent contends that Miwitry breached terms of the relationship. This

is denied and it is further denied that MYl wi t r y 6 s eUdisedthec e has pr
Respondent in anyway whatsoever. Given that the Respondent felt able to

summarily dismiss MAlwitry without needing to hear from him at the time, it

is absurd for them now to suggest that he must be present in order to properly

present theicase as to why thayere right to act as they did.

The Respondent, again, without any particulars alleges thatAMiitry has
breached terms of the relationship. It is not clear what the terms are that are
alleged to have been breached or what specditduct amounts to the alleged
breach. There is simply no merit to such allegations.

It is not clear how or why MIA |l wi t r y6s absence has caused pr
respect MrAlwitry has made himself available to MBeal, the Solicitor

General (twice as wWeas providing confidential correspondence between him

and the BMA) and he was cresgamined by Advocate Inrgam in the recent

proceedings before the Royal Court. Miwitry was excused from the hearing

on medical grounds and would make himself availaileuld the Panel

require.

Mr. Alwitry had filed his complaint together with his bundle. The Respondent
filed its own bundle so it clearly considered it knew enough to respond.

Advocate Chiddicks appeared before the Panel and setoliMmwi t r y6s case.
Advocate Chiddicks was asked questions by the Panel and it was open to
Advocate Ingram to ask quists or ask for an adjournment.

The purpose of the hearing before the Panel is to examine the processes and
procedures adopted by the Respondent.Mwitry can provide little, if any,
evidence on this, particularly given that those processes and procedures
deliberately did not involve him at all at the time of his dismissal. There was
and can be no prejudice to the Respondent and the allegation thasiiffered

some prejudice is another red herring.

The suggestionthat MAl wi t ryds evi dence should be treate
because it has not been tested by the Respondent or the Panel is noted.

Conversely the Respondent must accept that the satmencauust be exercised

in respect of the additional material it now seeks to submit to the Panel. Further,

the reports, which the Respondent relies on, should be treated with caution and

they are not evidence. Milwitry repeats paragraphg4to 80 of thewScC. It

is submitted that the best evidence before the Panel are the contemporaneous

notes and correspondence.
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Paragraphs 27 to 28

152.

153.

154.

155.

156.

157.

158.

159.

It is understood that the Respondent accepts tha®AMrwi t r y0s behavi
not cause the termination. The allegatioattMr. Al wi t r y6s behavi ol
a breakdown in the relationship between him and Dérnwnes is denied. It is

denied that, even if there was a breakdown in that relationship, that the same
should have led to his dismissal.

It is not understood how MAlwi t r yds behavi our (whi ch
termination) caused the breakdown of the relationship. Again there are no
particulars nor is there evidence in support of this allegation. In any event, it is

not clear how MrAl wi t ryods behavi oargrouddi fdr no't i
termination but caused an irretrievable breakdown in the relationship. With

respect this allegation has no merit or standing whatsoever.

Mr. Alwitry conducted himself properly and professionally within the terms of
the Employment Contract drpursuant to his professional obligations as a
doctor. It is inconceivable that acting to the high standards thatAWvitry

did, that this should have, or could have, led to a breakdown of a working and
professional relationship.

Mr. Alwitry did nothirg wrong so it is not understood how he could have caused

any alleged breakdown of working and professional relationships. To the
contrary, MrDownes and other Hospital staffé
comply with the Hospi tigalioGssas anemptoyea ct u a l
and Hospital was clearly the cause of any alleged breakdown.

It is clear that as at 3Dctober2012 Mr.Downes was prepared to work with

Mr. Alwitry [MB/P159]. Mr. Alwitry had no contact with MDownes or the

Hospital after thisitne until the letter purporting to terminate his Employment
Contract. Mr.Alwitry was not responsible for any alleged breakdown in the
relationship and it is clear that the Hospital staff failed to investigate the
alleged BMA complaint and thereforeprodeed i n error . |t was
mistake and lack of due process that led to any alleged breakdown in the
relationship. It proceeded at its own risk.

Itis clear that Mr.Alwitry is an employee and has contractual rights, including
the right to have th contractually agreed procedures adhered to by the
Respondent. MAIwitry was denied those rights. This is wholly inappropriate
and wrong.

The admission that MAIl wi t ry6s behaviour did not
relevant and the Respondent and thaibters were clearly misled on this point.

Mr.Ri | ey 6s | eNovembeROIaMBIR186]lekpressly refers to

Mr.Al wi tryos behaviour as being dnadver
duplicitous, uncmo per ati ve and frankly sanaccep
behaviour constitutes a loss of trust and confidence so fundamental as to
undermine the contract of employment. 0o

MrrRi |l eyds | etter was wholly misleading
support the decision to terminate on the basis of Mr. wistdeeynéd
unacceptable behaviour. This was wrong and the Respondent should clearly not

R.75/2016



160.

161.

162.

163.

164.

165.

166.

167.

44

have been misled about M. wi t r y6s behaviour and should ha
that it specifically was not a cause or basis to terminate his contract.

The allegations coatned in MrRi | ey 6s | etter were grossly exe:é
wrong. Such a letter should never be written, let alone by a HR Director for a
government body.

Further, Mr.Alwitry and the Jersey Employment Tribunal were misled. In
particular, the purported termation letter dated 2ANovembe2012

[ MB/ P189] stated that the decision was i nf
behaviour displayedod. ThAel wietarsymsa b ehawnif@urenc
caused the termination. The change in position wholly undermineotstél

staffos and the Respondentds credibility.
There is absolutely no evidence that the Hos

forefront when they concluded the relationship had broken down. The evidence
is all to the contrary. It was MAlwitry who had aised patient safety concerns

(in numerousge-mails which are all before the Panel) and this was ignored by
the Hospital.

The Hospital terminated MA|l wi t ryds Empl oyment Contract a’
raised patient safety concerns. Whether or not there waseaatitfe of opinion

or the patient safety concerns were considered adequately managed,

Mr. Alwitry was criticised ratheritan commended for his approach.

Whatever the reasons for patient safety concerns being raised, once raised they
must be dealt with irhe proper way. The purpose or reason behind the patient
safety concern is irrelevant and the Hospital is bound to consider and deal with
them appropriately. Failing to consider and deal with them is serious and
unlawful. However it is wholly aggravatingahthe Respondent then, rather
than commend Mrlwitry, makes serious accusations and allegations that
undermine the reason for the patient safety concerns and amount to an
unbridled attack on MrAl wi t ryds character.

Doctors are required to carry out ¢ir office with a high degree of integrity
and Mr.Alwitry takes this very seriously. It is wholly unreasonable that the
Respondent failed to address the patient safety concerns properly and
needlessly (with the clear deliberate intention of underminingMvitry and
casting doubt over his character) expressed the view that they were raised for
an ulterior motive. There was nothing to substantiate criticisms surrounding
raising of the patient safety concerns, to the contrary they were clearly
legitimate.

The Hospital staff carried out no due process to investigate the patient safety
concerns with MrAlwitry or to satisfy him (or even themselves) that the
concerns were not warranted. They should have done so. The Respondent and
the Hospital were bound anabliged to do so pursuant to the Employment
Contract and duties owed to the GMC.

The Respondent 6s actions show no regard fo
unacceptable that the patient safety concerns were not addressed properly with
Mr. Alwitry, that he was diject to criticism for raising them and accused of
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acting inappropriately. As set out in the reports provided by Allkitry, he
should have been commended and respected for acting in an entirely
professional and appropriate manner which was consistehthigtcontractual
duties and general duties and professional obligations as a doctor.

168. The Hospital s approach would | ikely s
the Hospital 6s devel opment and its ovel
staff would have known this when Md.ownes 0 emailtof hi s
9 October2012 (which was praised by senior staff [MB/P155]).

0
0

169. Clearly the Hospital and any government body should be cautious not to link
raised patient safety concerns with behaviour allegedriowant to a dismissal
or a breakdown in relationship. To allege, as the Respondent does, that
Mr.Al wi tryds behaviour, whi ch i ncluded
caused the alleged breakdown in relationship is therefore wholly astonishing.

170. This is a lackward step for the Hospital which, on the evidence before the
Panel, victimises, or at least can be perceived to victimise, whistheers or
those professionals who raise legitimate patient safety concerns pursuant to
their contractual and professionabligations. It is clearly inappropriate and
unlawful for the Hospital to act in this way which negatively affects how
employees and doctors conduct themselves in the future and it only serves to
create a hostile working environment where employees awtbrdofear
reprisals and recrimination for complying with their obligations. This is the
opposite of how the Hospital is supposed to act and is contrary to the GMC
guidelines and best practice.

Paragraphs 29 to 31

171. ltis alleged that MrRiley gave evidere that the working practices would have
been explained to MAIlwitry at interview or shortly thereafter. This is
complete speculation. The Respondent has failed to put forward evidence from
any member of staff at the Hospital whom they say actuallyMold\lwitry
about the working practices. This is because no one told\Mitry.

172. The documentary evidence that there is clearly shows thalMitry does not
understand the working practices and queried it. On at least two different
occasions Dr Alwity raised the issue of PAs and at no stage was he given an
explanation.

173. Mr. Alwitry relies on paragraph&6to 23 of the WCS. The onus was clearly on
the Hospital to apprise MAlwitry of significant differences in practice which
it failed to do. Mr.Alwitry reasonably sought explanations. Remarkably the
Hospital seek to use this as evidence against him regarding inappropriate
behaviour. This is wholly unacceptable and unreasonable. Clearly the sensible
thing for the Hospital to do was to explore whethaey@ne had actually
explained the differences to Mklwitry, or to speak to him and clarify the
position itself. The Hospital again led itself into error.
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The Respondentds position, notwithstanding t
correspondence, is thatitas Mr.Alwitry who was at fault for issues regarding

the timetabling and this was due to his own family reasons. This is denied and

the correspondence is before the Panel to read.

Timetabling is something to be negotiated. Mwitry acted pursuant tohe
terms of the contract and as per his duty as a doctor Alltvitry sought to
negotiate by providing alternatives and he sought to raise patient safety
concerns where appropriate and, in any event, he accepted the timetable.

The Hospital failed to enténto any meaningful negotiations and Mywitry

was threatened not to make demands. This is clearly in breach of the

Empl oyment Contract. The Hospital ds failure
wholly aggravating and unreasonable.

Mr. Alwitry is well wihin his rights to seek arrangements which suit his
per sonal |l ife. There is nothing wrong with tF
reliance on such arguments are misconceived and unreasonable.

Paragraph 32

178.

179.

180.

181.

The breakdown in relationship is alleged to bedwese of the inability to agree
a timetable and the complaints by Mdwitry. This is denied. In any event,
Mr. Alwitry agreed the tintable and he made no complaint.

The Respondent d6s posi 32iamdnin parsicular,dhef us e d. Par ag
admissiontiat the mistaken complaint to the BMA was a dominant factor which
led to the breakdown of the relationship, is at odds with paragraphs 18 and 19.

Clearly the Respondent was in error when it took into account a formal
complaint about MrDownes to the BMAL here was no formal complaint and
nothing for the Respondent to take into account. The Respondent should have
investigated this matter before proceeding in error.

Regarding comments between Miwitry and the BMA generally, these are
confidential and teB Hospital were not privy to them. They cannot and could
not therefore reasonably be relied on as a factor in deciding to terminate
Mr.Al witryds empl oyment .

Issued raised by the Panel

Factual issues surrounding the start date

Paragraphs 33 to 35

182.

The Respondent states its position was that the Clinical Director emphasised
the need for a start date in 2012 and that Miwitry wanted a start date

in 2013 to suit his personal needs. The Hospital rejected a 2013 start date and
a compromise was ultimatelgached.
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There is nothing wrong with the Respondent seeking a start date that suits his
needs and clearly the issue of a start date is up for negotiation. In any event the
start date issue was resolved.

That should be an end positionm dpperotavieey er t
thatMr.Al wi try made fAconcerted effort[s]o
personnel and that t his iwas a delib
personnel 0. There i s absolutely no e
contemporaneai correspondence shows a completely reasonable and polite
number of exchanges.

The Respondent also fails to address substantive issues such as the processes
at the interview stage which saw no issue raised in respect AAMmwi t r y 6 s
application form (wkch clearly set out his notice period) or discussion at all
regarding preferred starting dates. It was clearly reasonably forAllritry to

proceed on the basis that his application form had been read and there were no
issues.

Further, the Respondent Eito deal with its processes for how its staff
communicate with successful candidates generally and, if a candidate is
perhaps being too demanding, how it deals with issues. There are no notes or
written records which evidence Milwitry had acted inapmpriately or that

he was deliberately canvassing the views of different senior personnel.
Mr. Alwitry was not told he had acted inappropriately or should cease doing
anything he had done.

The start date was agreed and Ml wi t r y o6 s Empl oyment (
subsequently executed.

The potential for a conflict of interest over private practice

Paragraphs 36 to 37

188.

189.

190.

191.

The issues of private practice is not
deal with the issue of private practice adequately or properly.

Private practice may well be something the Hospital does not wish to involve
itself in but because it involves its employees there is a real potential for
conflict, particularly as in this case where M¥ownes was directly involved in
the decision to termate Mr. Al wi t ry6s empl oyment .

The Respondentdéds allegation, made for
submissions, that MAlwitry was to go into partnership with MKcNeela is
completely false. MAI wi t ryés intention wwawwes to p

Hospital but without any partnership or other financial link with MicNeela.

Again the Respondents have made completely unsupported allegations,
tantamount to giving evidence by their Advocate, without indicating any basis
whatsoever for doing so.

In any event, it would clearly be inappropriate and unlawful for Mownes to
seekthatMrAl wi t ryds empl oyment be Aliwigyr mi nat e
turned down the offer of going into private practice with him and / or that he
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chose to go into pamership with someone else and / or that he chose to set up
independently.

It is irrelevant whether MMfDownes 6 support for the
included MrAl wi tryos deci si on regarding
Mr. Downes being involved in the deois is enough. MrDownes has a
conflict of interest and he and the Hospital failed to declare it or otherwise
manage the situation adequately.

It is the failure to recognise and manage the conflict or interest, which may be
real or perceived. Regardles$ whether justice is done it has to be seen to be
done. The conflict was clear and present and would have been obvious to the
decision makers and it was clearly inappropriate to proceed as they did without
some form of independent process taking place.

whether the SEB were properly informed

Paragraphs 38 to 40

194.

195.

196.

197.

198.

199.

Clearly MrrRi | ey 6 s | éNovembeR01® gVIB/@1B6] didbnot reflect
the accurate position and the Resdent was not properly informed of all the
facts. The Respondentés position to

The allegations against MAlwitry in the letter were and are unfounded. To

deci si
private

on

Boa

the contr

state that MrAl wi t ryd6s Dbehavi our appropadattver sari al ,

and unceoperative is wrong and misleading and it was clearly wrong to advise
the Respondent that MAlwitry had engaged the BMA to support a formal
complaint about MrDownes.

Mr. Alwitry repeats paragraphs 62 to 73 of the WCS.

The allegt i on t hat Angreat consideration
unsubstantiated. It is not particularised and neither is there any evidence of a
full investigation into the matters alleged. It is averred that this is because there
was no investigation butather, senior personnel were taken at their word who
had either deliberately misled the Respondent or were reckless as to the same.

0O was

The Respondent was grossly misled and the

respect of falsehoods and inaccuracies which whoilyermined the decision
in any event.

The letter did not accurately reflect the position and the Respondent was not
properly informed. The letter was motivated by Hospital staff who wanted to

Afsack this bloke before he itelstedfuid get s hereo

notlike Mr.Al wi t ryés approach and wanted t
any form of disciplinary process.

Mr.rRi |l eybs evidence was that he consi

a

a |

[

o expedit

der ed

process woul d be engracgveadterinihatecdpriorompl|l oyee b s

them taking up their post. The Respondent was asked by the Panel to provide
authority for this which it has failed to do. MRiley was clearly in error (or
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knew the correct position and acted contrary to the same) and therful of
the Employment Contract were in force.

200 Mr.Ri | ey 6 s | Betemeel0lXaddressdd tatMAlwitry states that
iSi nce your service has not yet cC 0 mi
sectionl 8. 2. 2 is engagRdbey M8/ PaglaBdhe Was \
wholly misrepresented the true position to Miwitry.

Whet her the Statesd6 Empl oyment Board shou
views of senior officers who were directly involved with the Complainant

Paragraphs 41 to 42

201. The suggstion that the Hospital staff acted objectively is denied.Ddwnes
was in a position of conflict because of his private practice issues and because
he mistakenly believed there was a formal complaint against him. Further,
Mr.Ri | eyb6s | et ngeand imchuded reféerentes o dMdownes
resigningif MrAl wi tryés empl oy menAlwitowavassamot t el
employee with rights and he was given no opportunity to address any
allegations. The decision was not objective and, in any event, notrarst
justice be done but it must be seen to be done.

202. The suggestion that an independent process would undermine the trust and
confidence beteen members of the Hospital &md the Respondent is
nonsense. Clearly an independent process is best pracsicpotentially
guestionable decisions are brought to account. If the decision is just and fair
there would be no reason to fear an independent review.

203. Had there been an independent process in these circumstances it is impossible
that the Respondent wouldve terminated MrAl wi t y6s Empl oy ment
It is aggravating that the Respondents refuse to accept this.

Whether it was appropriate for the former Solicitor General to investigate his own
depart ment 6s advi ce

Paragraphs 44 to 50

204. The SolicitorGene&x| 6 s Report iis not independent
doors. Mr.Alwitry relies on paragraph%4to 80 of the WCS.

205. The Solicitor General at paragraf@0 of his affidavit dated 1Bebruary2015
statest

il did provide the SEBthiswaseon s o me
19thAugust2013. This advice is covered by Legal Professional
Privilege and therefore is not disclosed. In any event, | have reviewed

the document and there is no personal data in the advice that is not
contained in my report and the bundle.
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206. Onthe face of what is said by the Solicitor General he clearly gave advice prior
to commencing his investigation and finalising his Report. This was unknown
toMrrAl witry wuntil the Solicitor General s affi
the Royal Cor data access proceedings.

207. It was clearly inappropriate for the Solicitor General to undertake the
investigation he did and his Report is unreliable and compromised.

208. For the avoidance of doubt and notwithstanding the inappropriateness or
otherwise ofte Sol i ci t or Gener al to investigate his
and conduct, MrAlwitry considers the Report flawed in many other respects
and the Panel shoul d Febmary2®a[ABT19).el s 6 | et ter de

The Law
Paragraphs 51 to 61

209. The evidene from Mr.Riley was that he knew by terminating the Employment
Contract expeditiously it was not compliant with its terms and was a breach of
contract. Nevertheless it was decided to proceed expeditiously to prevent
Mr. Alwitry taking up his post in theope that they could forgo the disciplinary
procedure. That is a cynical and intentional breach of contract on the part of a
public body.

210. Itis clear that the Respondent wanted to ensure that there was no disciplinary
process. The Respondents put forwascanthorities in support of dispensing
with the disciplinary procedure prior to a post being taken up.

211. The authorities now put forward by the Respondent are a blatant attempt to find
a legal technicality after the event to support the decision to forgo th
disciplinary procedure. It is wholly untenable that this is a case where it is
appropriate to forgo the disciplinary procedure, if indeed it is possible to do so.

212. The disciplinary process is a contractual term and by not complying with it the
Respondentoreached the terms of the Employment Contract. To do so
purposely is unconscionable, particularly for a government department.

213. Mr. Alwitry was entitled to know the allegations against him and to have an
opportunity to answer the same. These are prinsipfenatural justice and the
Respondents are nowhere near the grounds for dispensing with the same and
their reasoning for doing so (i.&0 prevent MrAlwitry taking up his post) is
flawed.

The Respondent s concl usi on

Paragraphs 62 and 63

214. It is not esential to hear from a Complainant directly or at all. In any event
Mr. Alwitry was represented and his case was set out in good order and
material was relied on which had been filed by both parties. On the material
filed by the parties and the evidencevyided by MrRiley the Panel has more
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than enough information to make findings on the balance of probabilities and
uphold the complaint.

Paragraphs 64 and 65

215.

216.

217.

218.

219.

220.

221.

222.

It is clear that the Respondent was under a contractual duty to negotiate
timetables and protedndividuals who raised patient safety concerns. The
Respondent failed to comply with these terms and breached key terms of the
Employment Contract.

Conversely MrAlwitry acted pursuant to the terms of the Employment Contract
and his duties as a doctdtlis contract should not have been terminated.

|t is denied that the Respondent was
terminat e 0Al vEivterny§d dMrnduct had been a:
alleges (which is denied) there were clearly other opteralable. Ms Haste

and the Solicitor General both recognise that early dialogue by the Respondent

with Mr. Alwitry could have prevented some issues.

Mr. Alwitry on receiving the purported termination letter wrote to Mownes

asking for aon eeplamathioprff | Downeget it
unhelpfully suggested that Milwitry should reflect on his previous
correspondence which was #Avirtually a

alleged to decision to report MRownes to the BMA. No furtherpanation

or particulars were provided. Notwithstanding this Miwitry wrote a polite
response explaining some of the diffi
could sit round a table an-d9lt hrash t hi

Mr. Alwitry then on 4December2012 receives a letter from MRiley stating

that since MrAlwitry had not taken up his post the disciplinary process would
not be engaged and, regardless of where any fault lay, relations have broken
down irrevocably and the best he could hopewas an ex gratia payment
[MB/P213]. The Hospital and the Respondent resisted early resolution and
their approach was wholly hostile, oppressive, disproportionate and
unreasonable.

The Respondent and Ministers were misled by the Hospital because tbey wer
under some misapprehension that they could forgo the disciplinary process if
Mr. Alwitry did not take up his post. This was wrong, unlawful and against
principles of natural justice. On any view it was not conduct befitting of a public
body such as theeRpondent.

It is not a defence to act contrary to the law because the same was based upon
legal advice. The Respondent acted unlawfully, whether on the advice of its
lawyers or not and whether or not that advice was accurate. The issue of the
advice is amatter for the Respondent and its lawyers; it is not of concern to

Mr.Al witry nor does it affect the unl aw:i
The fAextraordinary | evel of scrutiny?o
misleading and erroneous facts and whiaere has been no independent

i nvestigati on. The suggestion that the

any usual dismissal decision making process is a red herring when the process
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ignores the basics and proceeds in error. Fundamentally, it is neitsé to

contend that there was a fAhigher | evel of proc
of that process (MrAlwitry) was not involved at all until the decision to dismiss

him had been reached behind closed doors and implemented.

Paragraph 66

223. The complant is clearly made out. There are currently no breach of contract
proceedings and the Respondentbs reference tc

8. The Board invited Advocate Ingram to deliver his closing statement as follows
(this statement was submittedviniting due to time constraints)

Introduction

1. Dr. Alwitry has raised a compaint before the Sates of Jersey Comgaints
Board that the termination of his contract of empgoymeit on
22 November2012, is contrary to Article 9(2) of the 1982 Law.

2. It is the Sa t eEsydoyment BoardGs ( et Respondeidt )position that the
Co mp | a iconmanttofoemnpdoyment was terminated in an appropriate,
proper and reasaable manner and that Article 9(2) of the 1982 Law is not
engaged.

3. At this early juncture in these submisgons, the Respondentonsiders that it is
important that the Board understand the premise upon which it conducted its
caseat the hearing on 16 March 2016. The Respondentvas instructedthat
the Board was anly considering the dscreet issueof the procelure adgted by
it when terminating the Complainand scontract of empoyment. The
Respondentvas expressy advised by e-mail from the secetary to the Board
that issuessuchasthe grounds for making the decisionand in particular those
which alleged patient safety isstes, would not needto beaddressechor would
form part of the hearing itsdf. The hearing explored variousissies which the
Respondentonsiders were outside of the discrete issue. Had it been aware
that the hearing would take the coursethat it did, the Respondenivould have
called various witnes®s to deal with the isstes discussd and importantly;
filed alditional documendtion relevant to the Solicitor GeneralGs report dated
17 February 2014 and the Sates of Jersey Independent Case Review,
preparedby Paul Beal, datedMarch 2013 prior to thehearing.

4. The Respondentherefore respectfully invitesthe Board to carefully consider
the papers before it and the evidence keard by the sde witnessat the kearing,
namdy: Mr. Tony Riley. Should the Board consider that it requires additional
assstance by way of further suomissons, evidence and documenétion, the
Respondentvill provide the sameaxpeditiously.

5. In order to assst the Board, the Respondenhas chosento provide it with
redacted cpies of the statements, handwritten notes and transcripts which
were taken in order to producethe fiBeald and former Solicitor GeneralGs
reports which investgated the temination of the Complainands contract of
empoyment.
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The Respondet provides the documentation further to the Royal Courts
judgment dated 25 February 2016, which concernedtheir disdosure to the
Complainant These dbcumetts had previously beenwithheld and therefore did
not form part of the Respondeidt bundle. However, giventhe above judgment
and that these documants arenow with the ComplainantitistheRe s p o &
position that without considering the documertation; the reports of Mr. Beal
and the former Solicitor General would be cafusng and difficult to
understand.

The Respondenplaces reliance upon both reports and the witness evidence,
which underpins both. Therefore, the Board is invited to consider the
documetation prior to reaching any decision.

As above, should the Board require additional submisgons, evidence or
documenation the Respondentil | oblige expeditiously.

Submissions

0.

10.

11.

12.

13.

14.

Much of the factual marix behind the Respondeft glecision to terminate the
Complainand sontract of empgoyment isin dispute. The Respondertherefore
advances the following factsin support of its case that the decison was a
proper and reasanable oneand rot contrary to Article 9(2) of the 1982 Law.

The St a tErapyinent Board empoys persons on behalf of the Sates of
Jersg. It has the regponsibility of empoying persons to work at the hosgtal
and the delivery of health andsodial sewvices orthelsland.

The Complainantis a Consutant Ophthalmdogist, who specialisesin the
treatment of eye conditions. He was brought up on Jerseyand the Sates of
Jerseypaid for his malical training. He wantedto return to the Island and
therefore applied for an advertised sition asa Consutant in Ophthal mology
atthe JerseyGeneral Hoital.

On 1 August 2012, the Complainantwas offeredthe position of Consutant in
Ophthalmology following an interview process which involved other
candidates. Following someinitial dialogue between the Complainantand
Respondenta contract of empoyment was signed by both partieson 21 and
24 August 2012, respectively. It is acoepted byall partiesthat the cotract was
terminated byletter dated 22 November2012.

Between 1 Augustand 13 November2012, there was a large number of
discussons and corregpondence between the parties which were unusual
given that the Complainanthad yetto take his physical post at the fosptal.

At the hearing, the Board heard evidence from Mr. Riley, who is a Director
of Human Resourcesat the Department of Health and $cial Services. He
assstedtheBoard by explaining that the Consutant position was advertised
in early June 2012, with a dosng date for applications on 22 June 2012.
The application process was a usual one and there were no specific
peculiariti es asociatedwith it. Theapplicationprocesswas supported by the
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16.

17.

18.

19.
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Royal College of Ophthalmdogy and had received its goproval and
encdorsement.

On 26 June 2012, four of the eleven candidates for the consutant postion

were séected for final inteview. The Complainantwas one of the four.

Pre-interview metings took place on 31July 2012, at which time the

Complainantmetwith both the Clinical Director of Ophthalmdogy and the

Director of Hospital Operations. Formal intenviews took place on

1 August 2012, and were conducted by an appointments panel. The

Complainantwas the sucesdul candidate. He was informed of the mnel s6
decision bytelephone that afternoon.

A contract of empgoyment was exeauted by 24 August 2012, and it is and
wast he Re s pasitiod thah dlirdcsans, which included consutants in
the British Isles,were expected to start a new position within three manths
of any interview. In early August 2012, there were various discussons
concerringthe Complainands start date. Thediscusgons prindpally took place
between the Complainantand the Clinical Directar, wherein the Director
emphadsedthe need for an early start date and one which was during that
year. He was not prepared to entertain the six manth delay required by the
Complainant The Board heard from Mr. Riley that a compromise of working
three days per week between 1 December 2012 and 1 February 2013 was
discused to allow the fixing of a start date in 2012. Those discusgons were
only evidenced in part at the hearing usng certain documentation. It was
Mr. Rileyés evidencethat the discissions, even at this very early stage, started
the breakdown in the relationship between the parties. He described how
the demands of the Complainantto fix a start date to sut his persoal
agenda became strained and commenced the highly unusual and
manipulative behaviour shown by the Comgaint throughout.

ItistheR e s p o spdstianthdt thetenor, frequencyand manipulation used
within the dscustons and coregondence letween August and
13 November2012, allowed the Hospital to conclude that the relationship
between the parties had irretrievably broken down. In this regard, the
Respondentsupports, adopts and relies upon the findings of the former
Solicitor General between paragraphs 1061 142 of his report.

Mr. Riley gave evidence which supported the findings of the former Solicitor
General, save that he emphadsed that at the mesting which took place on
13 November2012, in the office of the Managing Director of the Hospital he,
Mr. Riley, was not influenced whatsoever by theComplainand s r e fothe
British Medical Assocation. Mr. Riley gave eqidence that the decision to
terminate the Coohempamen took plécepria m the
meeting and sdely asa reault of the breakdown in therelationship betveen the
Complanantand the Respondent

It was his evidencethat by 10 November2012, the relationship had become
dysfunctional and had breacted the impied term of trust and confidence
necessaryfor the proper performance of the contract itsdf, notwithstandng
that the Complainantwasyetto plysicaly take his post at the hosptal.
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It is advanced by the Respondentthat the decision to terminate the
Complainand s ntracb of empoyment was considered and carefully
explored.Contrary to any standard or usual practice, following the decision
to terminate the contract, Mr. Riley referred the mater to the Respondenrand
took legal advice from the Sates of Jersey Law OfficetsDepartment.lt is
reflected in the Sat e Brifdoyment Board Minute dated 18Deceember 2012
and additionally from the evidence provided by Mr. Riley that thelegal advice
informed the Department of Health and Sodial Services and the Sates
Empoyment Board to terminate the contract of empgoyment in the manner in
which it did.

The legal advice tendered remans privileged; however there is no dispute
that the advice informed the Respondento terminate of the contract of
empoyment by letter and without notice.

The Complainanis Advocate referred to the contract of emgdoyment during
hissuomissons to the Board. It will be aware that clause 29 of the contract
refers to Schedule 18 of the dcument entitled éTerms and Conditions of
Servic ewdich isfoundin the Complainands bundle.

Schedule 18.2.1 is indructive. It permits the termination of a contract of
empoyment € Where there is some other substantial reasonto do soin a
particuar caseé 0. It is the Respondeiit position that the breach by the
Complainantof the implied term of trust and confidencewithin the contract of
empoymaent satisfiesthetermination asit is asubstantial reason.

It isclear fromthecontent of thetwo reportswritten byMr. Beal and theformer
Solicitor General that the relationship between the parties had broken down
to such an extent that any trust and confidence had beenremoved. Mr. Riley
described the manipulation of the start date; the ewer changing working
pattern and importantly the intentonal effort made by the Complainantto
undermine senior personnel at the hospital. One eampe was the useof a
senior staff nurseto move the ophthdmdogy departmentés sugery datesaway
from a Friday, to all ow the Complainanto return homeonweekends. This was
orchestated whilst his own line manager was away on annual leave. This
was a purposeful action seking to undermine the manager. Time was not of
the es®nce, the Complainant could have smpy waited until the line
manager s reurn and entered into discusgons with him about the timetabling.
Insteadthe Compgainant scught to raise erroneous patient safetyissies and
manipulate staff and otherdepartmentsin thehosptal to change surgery days
to sut his personal needs.

Had the Complainantbeen presait at the hearing, the above isste, along
with all of theothersth e Respondertontends breacted therelationship, could
have been eplored. The Respondentshould not be prejudiced by the

Complainand sbsence. Rather,theBoard isinvitedtotreattheCo mp | asi nant 06

A @denced with somecaution. It has not beentested bythe Responderdnd the
Board itsdf.
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29.

30.

31.

32.
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The Respondentrelies upon the reports from Mr. Beal and the former
Solicitor General and Mr. Riley, to evidence the breskdown in the
relationshp of trust and caifidence. The Board can be satisfied that the
reports should be given due weight when it readsthe witness evidencewhich
underpinsthe sane.

It was not the Complainand ®ehaviour that causedthe termination in itsdf,
but the breakdown of the relationship. In particuar the relationship between
the Complainantind the Clinical Director and line manager. It is clear from
the evidence before the Board that in the Complainand €asethe Hoital
was concernedabout the next 30years with him and that patient care was
at the forefront of the Hospital sbcansiderationswhen it concluded trat the
relationship had boken awn.

It is vehementlydenied that the Hospital; any of its clinicians, staff and
consutants daced their own interess in front of patient safety. There is no
evidencebefore theBoard that thiswasthe cas. Patient safety wasand always
isthe outstanding principle uporwhichthey provide tteir medical services.

Mr. Riley gave evidencethat the working practices and hours of the hosptal
and their senior staff would have been explained to him at interviewor shortly
thereafter. In any event they would have beenknown to him due to his previous
experiencesand those slared with his Father. The Respondenassrts that it
is simpy increduous that the Comgainantsuggests that he was not aware of
thenumber of hourswhich needed to be competedevery weekand thepractices
of surgery days at the fospital.

The isstes raised by the Complainantare a throwback to the relationship
between his fatter and Mr. Downes. The Respondentannot accept and denies
that the inability to agree working hours was its fault. It contends that it was
the Complainantwho would not agreethe hours, dueto his own family reasans.

The paperssuggest that the Complainand wsife was not due to move to Jersey
until July 2013. This was an addition influence on the Complainands need
to re-arrange working patternsand hoursto st his personal needs.

The inability to agree a working pattem, and the assciated compaints made
by the Complainantwas a dominant factor which led to the breakdown in
the relationship between him and the senior personnel at the hospital.

Issues Raised by the Board

Factual Issues Surrounding the Start Date

33.

It is the Re s p o s pbgtiort tidat the Clinical Director of the Hospital
emphadsedthe need for the Complainantto start his empgoyment in 2012.
He was not preparedto entertain a six manth delay. This underganding was
confirmedby Mr. Riley in evidence and also by the former Solicitor General
in his report at paragraph25. It is dear from the witness evidence gathered
by the former Solicitor General that the Complainantonly wanted to
commence his empoyment in 2013 and at a date to sut his personal needs.
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The Board is invited to read the witness statements taken by the famer
Solicitor General of the Clinical Director and Managing Director onthisisste.

34. It is clear from the evidence that the Hospital management considered but
rejectedthe propoal of a 2013 start date.

35. Notwithstandng that decision, the Complainantmade a concerted effort to
sek out views of other senior personme at the hosptal in order to generate
support for his proposl that it bechanged. It istheR e s p 0 spodsiiontha
this canvassng was a deliberate act to undermine the senior personnel at the
hosptal and their requirement that early start date be procured and agreed by
the Complainant.

The Potental for a Conflict of I nterestover Private Practice

36. Mr. Riley gave evidence on this isste. His evidence was that the issueof a
Co n s ul prieate tpractice was not a relevant consideration for the
Sat e Em@iloyment Board or for that matter whether an individual consutant
would either be recruted or their contract terminated. Mr. Riley was clear in
that the Complainand sesire to enter private practice on this Island did not
influencehis dedsion and deliberation when advising the senior persanel at
the hospital to terminate the cantract of empoyment. It formedno part of the
legal advicereceived.

37. It was Mr. Rileyé beli ef that the Conplainant was going into private practice
with Mr. McNeelaand not Mr. Downes. Given that Mr. McNeela was not
directly involvedin the breakdown of the relationship between the parties,the
Respondentespectfully sibmits that thisis anirrelevant issuefor the Baard in
deciding whether the cecision to teminate the Complainand s ntracbwas a
reasonable one.

Whet her the | etter to the Statesd Empl oy me
and whether SEB were properly informed

38. It was Mr. Riley&s evidence that the letter to the Respondentaccurate
reflected the psition and thatthe Respondentvas prgoerly informedof all the
facts.

39. He explained to the Board that he had briefed Mr. Mark Sndair in great
detail . All of the parties concerned understood the reputational and finandal
exposure that the decision would pose to the Hospital and the Respondent
Mr. Riley enphasised that there was grea consideraton taken over the
decision to terminate the contract of empoyment and it was, on kalance,
preferabeto all other coursesof possible adion.

40. The overriding consideration being that there had been a breakdown in the
trust and canfidence letween the Complainantand Respondemhich codd not
beremedied.
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Whetherthe St a t Eenpld/ment Board should have relied entirely and solely on
the views of senior officers who were directly involvedwith the Complainant

41. Mr. Riley gave evidence that he relied on the senior malical staff at the
Hogpital to make an objective decision. He provided evidence that it wasthe
role of such officers. They undertook a management role dongside their own
clinical role.

42. Giventheir seniority it wasacoeptedthat any decision made did not require a
seond or fiindependent @pinion. Such a process in itsdf would have been
dysfunctional and undermine the mutual trust and confidence between
politicians, who themsdvesare membrs of theStat e BBnployment Board, and
the saior officers that theyempoy.

43. The vetting or independent review of decisions in this particular case had
been well considered, not only through the Hospital but by the Law Officers
Department.

Whether it was appropriate for the former Solicitor General to investigate his
own department @dvice

44, Theformer Solicitor General mantains,as hedid in evidencebefore the Royal
Court, that his report was independent and not influenced by the involvement
of the Law Officers Department, immediatdy prior to the temination of the
Complainand sontract of empgoymaent.

45, I aminstructed that the former Solicitor General was not involved at any time
with the alvice that was tendered by the department or the subsequent
decision taken to teminate the Complainand scontract. The advice was
contained within the Civil Divison of the Law Officers Department and
concernedtwo specific officers, neither of which dscused or consulted the
former Solicitor General at the material time.

46. The famer Solicitor General gave evidence before the Royal Court that he
would have no hesitation in criticising membkers of the Law Officers
Department, werehe to dsagreewith their advice and would furthermore have
little hesitation in prosecuting a department or officer should the appropriate
circunstance arise. He contended in evidencethat his report wasindependent
and impartial and disputed any all egationsto the catrary.

47. The above submissons need to be placed into context. The Respondent
therefore repedfully suggests that it would be appropriate for the board
to understand the psition of Solicitor Genera. The position is a Crown
appointment. The Solicitor is deputy to Her Majesyé Attorney General for
Jerseyand performsany of the Attorneyé functions asauthorised byhim.

48. There is a suggestion that in the caseof a confli ct between the Crown and the
Sates of Jersey, the Attorney General would represent the interests of the
Crown and the Solicitor General would represent the interests of the
Sates/public. It is doubted rowever that this sdution would be aceptabe
today.
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The Respodenttherefore submits that the former Solicitor Genera G report
should be atributed significant weight. It is the product of witness evidence
and any findings male arisefrom the evidence and not merdy and singularly
from the former Solicitor General 6s desire to protect his own de@rtment.

He condtudes that there was a breskdown in the réationship between the
Complainant and the Respondent Termination of the contract was
appropriatein the unique d¢rcumstancesof the case.

The Law

51.

52.

53.

54.

Wheae there is a breakdwn in the contractual relationship between
empoyer and empoyee, the absence of a disdplinary processmay be
jusifiable. Where there was abreakdown in the contractual relationship, the
absenceof a disdplinary processcan bejudtifiable.

The House of Lords in Malik v BCC1 [1997] IRLR 262, [1997] 3 All ER 1,
recognised the impgied trust and corfidence term, which it defined as
prohibiting the empoyer from:

fiWithout reasanable and proper cause, conduct itsdf in a manner
calcuated and [later clarified to mean or] likdy to destroy or
seriously damage the relationship of canfidence and trust between

empoyer and employeeod.

In Leachv OFCOM [2012] IRLR 839, the English Court of Appeal considered
disnissal following a disdosure from the police regarding a senior
empoyee supectedof child sexabuse.An impotant part of this casewasthe
Court recognised tlat an empoyer had lost trust and confidence in the
empoyee and that this was SOSR to dismissan appropriate case. The extent
of which an empoyer canrely upon the tem of trust and canfidence fas been
controwversial. Indeed in Leach, Lord Justice Munmmery stated that,
fibreakdwn of trust is not a mantra that can be maouthed whenever an
empoyer is faced with difficuties in edablishng a more conventional
conduct reasonfor dismissab.

The reliance of the impied term by an empoyer is controversial and likely
to attract close scrutiny by any tribunal or court, however, when he was
Predgdent of the EAT, Underhill J strongly criticisedany development of the
termin McFarlane v Relate AvonLtd [2010] IRLR 196, [2010] ICR507:

fiAlthough in almostany casewhere an empoyee has actedin such
a way that the empoyer is entitledto disrisshim the empoyer will
have lost trust and confidence in theempoyee é it is mare helpful
to focus on the specific conduct rather than resort to general
language of this kind. We have noticed a tendency for the
terminology o f udi @and confidenced to be used more and more
oftenoutsidethe contextof constructivedisnissalin whichit wasfirst
devdoped é ; this is a form of misson creep which shold be
ressted.0 .
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In Av B[2010] IRLR 844, [2010] ICR 849, EAT he sad:

fiWWe have obsaved a growing trend amang partiesto emgdoynent
litigation to regard the invocationof a flossof trust and respecto
as an automatic sdvent of obligations: itisnot . 0 .

However, the principle remains sound, albeit treated with a degree of

scepticism andisfavour. In Perkinv & Georges Healthcare NHS Trust [2005)]
IRLR 934, [2006] I1CR 617 the Court of Appeal held that in a sutable casethe
dismissal of an empoyee with whom cadleagues could not work might be
justified as substantial reasonfor disnissal lasedon Aawkward personalityo |,
rather than discrete, proven inddents of miscanduct on hHs part.

In that casethe tribunal had approacled the mater on the bass that the
disnmissal was on the grounds of conduct in circumstances in which the
empoyee, who was a senior finance director, had caused a breakdown in
relationships with othermembers of the saior exeautive committee by reason
of his manner and managenent style. The Court of Appeal was ofthe view
that although fipersondit ycould notof itsdf amouwnt to a miscanduct reason
for dismissalit could manifestitsdf in such avayasto amaunt to afair reason
for dismissal. However, it is important to note that the Court of Appeal also
stresed that it is still necesary for the employer to prove the facts required
to show a genuine breakdown.

In Gofin v Distresed Gentlefdk& Aid Assogation [1973] IRLR 290 the
empoyee, a domesticworker at an old peoplets home, was disnissedafter
compaints had been male by other staff members. She was a fidetermined
and forceful ladyod and caused dissension in the home. She was dismissedto
resbre harmony amagst other saff and that was hed to be suficient to
amount to someother substantial reason.

An older examge is Isle of Wight Tourist Board v Coombes [1976] IRLR
413, EAT, where the manager remarked about his personal secretarythat
was an fiintolerabe kitch on a Monday manin g @he EAT held that the
commets had shattered the rdationship of comfdete confidence which was
necessary for that relationship of director and personal secretry. Important
here was the need for the two to work dosely together. In this caseit was
theempoyeewho resgned.

In Ezsias v _North Glamorgan NHS Trust [2011] IRLR 550, EAT an
empoyer was permitted to change the ground for disaplining a consutant,
with whom cdleagues faind it difficult to work, from miscaduct to some
other substantial reason after the investigations had begun, which had the
effect that the emdoyer did not have to go thraugh compex miscaduct
procedures laid down by the Department of Health; the dsmissalwas held to
be fair, though the case may be explicable on the basis of the ugency of
rectifying the position indde the hosptal department which was affecting
patients. So by changing their caseto alleging smgy that relationshad broken
down, that no other member of staff would ever work with him again and that
the interests of the hospital and its patients meant that he had to go, they
sucessfully changedthelegal categorisation from miscanduct to a substantial
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reason, which meant that it was rot unfair not to have gone through the
miscanduct procedures,and on the factsof his daim of unfair disnissalfail ed.

Degite the warning of Mr. JusticeKeith at 58 that, AWe have no reason to
think that empoymaent tribunals will not be on the lookout, in cases of this
kind, to see whether an empoyer is udng the rubric of i eme other
slbstantial reasano as a pretext to canceal thereal reasonfor the empoyeets
disnissd.o It is the Respondeid position that this caseis of assistance. The
prindple in Ezsias; that a disdpline processis not necessrily required when
the relationship has broken down, was applied by the Presdent of the EAT
in Westgate v Jefferson (Commercial) LLP [2013] All ER (D) 303 (Feb).

Conclusion

62.

63.

64.

65.

66.

It is the Complainand €aseand it is for him to satisfy the Board that his
compaint stould suceed on the balance of probabilities; to satisfy the Board
that Article 9(2) of the 2082 Law is engaged.

The Board did not hear from the Complainantnor any of his witneses. The
Complainantonly advanced his caseon the papers. It isthe Re s p o &
position that the papers do not support thecompaint. It wasreasmable for an
employer in the ércumstances of this case to terminate the contract of
employmat following the breakdown of therelationship, in the dsenceof any
disdplinary procedire.

The Respondentould not afford for the Complainantto take position and
affirm any agectsof that dysunctional relationship. Whil stit maybe argued
that the termination stould have taken place on an earlier date, the
Respondenassrts that it tried to assst the Complainantover the manths of
August, Septemler and Octdber to find an ami@ble sdution. Absent sdution
and despte discusfons with a senior empoyee with the Complainanis
exsting empoyer, the Respondenvas kft with no otheroption other tlan to
terminate thecontract of engdoymaent. It did not wishto all ow the Complainant
to physically take up hisrole and then seve threemant  h riotéce.

The Respondentlid not act contrary to law, rather upon legal advice. It did
not act cantrary to the generally accepted principles of natural justice. The
decision to terminate the Complainand s  acbwas$ dédiberated bysenior
officersat the Hospital; a Director of the Human Resources Department of
the Hogital; the Sat e &mddoyment Board and the Law Officers
Department. On any analysis, this edraordinary level of sautiny isunique and
reflective ofthe dfficult decision preented tothe Respndent Thisis a higher
level of processthan any usial dismnissaldecision meking rocess.

In all of the circumstances therefore, the Respondentnvites the Board to
regect the compaint. It sesks to further the Complainands breach of contract
litigation which fall s therefore to be @tegorised as fivolous, vexatious and ot
in good faith.
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The Complainantés reply to the Respondent 6s ¢

This Reply is pursuant to the Panel s direc
Mr. Alwitry alsocontinues to rely on his Written Closing Submissions filed as
fledon18March2 016 ( AWCSO) .

Paragraph numbers mentioned herein, unless stated otherwise, refer to the
Respondentdéds Closing Submissions.

The Respondent és Cl osi tygdo ®ududndssteei on s , di sapp
WCS. The Respondentds maintain that they acte
manner yet they fail to address clear failures and deficiencies. This
Respondentds stance i s, and continues to be,
recognise gres errors which is a serious aggravating factor.

Respondent s evidence

Paragraphs 3to 8

4.

The Respondent alleges that it would have conducted its case differently but for
an indication from the Panel regarding the issues. The Respondent now seeks
to rely on and bring in further material. Since such a course flatly contradicts
the clear directions given by the Panel, it should be refused in the absence of a
very good reason to depart from those directions. There is no good reason to
do so, for the reass which follow.

With respect, this is a blatant attempt to try to bring in material after the event
and cast doubt in the Panel 6s mi nds . Thi s
unreasonable.

It is clear that the Respondent was required to provide the Parelaitll

responset o t he compl aint. The Respondent 6s Res
9 March 2015 and appended to the same wasB/e al 6 s Report, the Solic
General 6s Report, t he i nterview bundl e used

compiling his Report and M3 a s $Report. That was the extent of the material
relied on by the Respondent, at their election.

The Respondentds Respomae ¢nadssimedofb mi tted pri or
9 April 2015 and 3June2015 Appendix1). Itis clear that the Respondent was,
at that stage, relying on the reports and NRiley.

It is disingenuous of the Respondent to say that it would have conducted its case
differently or called more witnesses but for comments made iH &8s t 6 s
e-mails. The Respondent had already put forwardrtbase and it remained

unchanged.

The suggestion that the Panel explored issues outside of the matter before it is
astonishing. The issues raised before the Panel were inextricably linked to the

review of the processes under consideration and the issrescansidered in

the reports relied on by the Respondent. They were also squarely addressed in
the Complaint to which the Respondent was responding. The Respondent should
have been, and was, aware that the issues would be before the Panel.
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Neverthelessivas t he Respondent 6s deci si on
call Mr. Riley as a witness.

MsHa r t $use20B5 e-mail is clear, only those attendees she has been
informed of will be able to participate and no further documents will be
forwarded to théPanel for consideration.

It is therefore wholly inappropriate for the Respondent to seek to provide
further material to the Panel unilaterally. MAlwitry objects to the new
material being introduced at this late stage.

Mr. Alwitry acknowledges that tHanel is the master of its own procedure and
it can proceed as it wishes, which includes accepting further evidence.

The fact is that the Respondent asks the Panel to accept notes and transcripts
of interviews as evidence. They were done behind closei$ @nd for a
different purpose and the Panel should therefore exercise extreme caution in
respect of same. The evidence was not available to be tested Aty or

the Panel.

Further, it is absurd that the Respondent suggests that without theoaddliti

t

C

materi al the reports fwould be confusi

makes no sense as the reports were clearly relied upon by the Respondent
without the additional material and there was no suggestion at that stage that
they only made sensetiwithe additional material. Moreover, the Respondent
was quite content to present those reports to Allwitry as comprehensively
addressing and (in their view) resolving this dispute. It is incredulous that the
Respondent should now contend that theseesamorts are confusing and
difficult to understand unless accompanied by material which they strenuously
fought to withhold from MrAlwitry himself.

With respect, the reports make little, if any, reference to transcripts or
interviews and it is wholly msconceived and disingenuous to submit, as a

reason for the materi al being put befo

make sense without the underlying notes and transcripts.

The Respondent also seeks to justify not disclosing the material bad@use

of proceedings in the Royal Court. Mt.l wi t ry6s position i
was withholding the material unjustifiably and unlawfully. The Royal Court
agreed and the disclosure of the Court was material was ordered. The only
reason why the Rpendent did not provide that material earlier is because it

wa s strenuously and, in the Royal Cou

avoid ever having to release that material. In other words, any disadvantage of
which it complains was entirely of its owraking.

In any event, it was always open to the Respondent to put forward alternative
statements and evidence prepared solely for the Panel. There is no good reason
why the Respondent did not do this. This would have been the easiest and most
sensible tng to do. Instead the Respondent avoided filing witness evidence
before the Panel and relied on the reports. It did so at its own risk.
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18. It is also telling that the Respondent asks the Panel to place reliance on the
reports and the additional material botakes absolutely no attempt to direct
the Panel as to what, if any, parts of the additional material is relied upon or
why. It is submitted that the additional material is a complete red herring.

19. In any event, the contemporaneous notes which are alfeefdye the Panel
should be given more weight. This was averred to at paragtapif the WCS.
This does not appear to be disputed.

20. It was also averred to in the WCS (paragrdyth thereof) that the lack of
contemporaneous notes and a proper paper traitteling and adverse
inferences can and should be drawn against the evidence relied on by the
Respondent. This does not appear to be disputed either.

21. The additional material is voluminous and it is disproportionate for the Panel
to consider it or take iturther. If it is accepted then it should be subject to
crossexamination and MrAlwitry should be permitted the opportunity put in
further evidence (particularly in respect of further documentation that may
come to light following the disclosure now oreérby the Royal Court Court).
To do otherwise would subject Mxlwitry to considerable prejudice as a result
of the Respondentdéds own election to withhold
data access proceedings before the Royal Court. PlainlyAMiitry should not
be disadvantaged by the course which the Respondent has elected to take.

22. Allowing further material to be adduced at this late stage is going to increase
time and cost and, in light of the time, costs and delay incurred in this matter
and theopportunities already afforded to the parties, the Panel should be
cautious to allow further material and should seek closure of this matter.

23. In all the circumstances MAIlwitry submits that the Panel should reject and
ignore the additional material. Iit is accepted he would like the time to
consider it, the opportunity to crogxamine the individuals and to file further
evidence himself.

The Respondentédés submissions

Paragraph 12

24, The Respondent alleges that it is accepted by all parties that tiv@cowas
terminated by letter dated 220vembef012. That is not correct. As the Panel
are aware there was a dispute in the Jersey Employment Tribunal regarding
the validity of the | etter which was headed
Employment Triboal decided that the letter could be dissected into privileged
and open correspondence. Miwitry does not agree with the Jersey
Empl oyment Tribunal 6s deci si oAwitry Whatever the
was stopped from taking up his post.

Paragraphl3

25. The Respondent alleges that there was a large number of discussions and
correspondence and that this was unusual given thafAMritry had not taken
up his post. This is denied and there are no particulars or evidence to support
this allegation.
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It is a theme that the Respondent makes an allegation but fails to support the
same with partulars or evidence in support.

Mr. Alwitry submits that the evidence that is before the Panel already shows a
completely different picture to that alleged by thegadent.

In any event, it is not understood why there should be no discussions before
taking up a post. There should clearly be discussions about start dates as it is
something that is routinely for negotiation and employers must consider an
app!l i motca pedod and possible relocation. It is wholly reasonable and
practicable for an applicant to want to see the terms of any contract and it
would be wholly reasonable to discuss the content of same.

The suggestion that discussions prior to taking@ygost are unusual or should

not be entertained is poor practice and, in itself, speaks volumes as to the
Respondent ds wil ful ignorance of or di
circumstances such as these. The discussions were reasonable and it is clearly
inappropriate for the Respondentshimid them against MAlwitry.

Paragraph 16 to 19

30.

31.

32.

It is accepted that the Employment Contract was executed And4st2012.
This is clearly when the terms of the same took effect and there is no dispute.

The Resporeint al |l eges that it was the Resp:¢
clinician was expected to start withinrn®onths of the interview. Nevertheless

and as set out at paragraphs 4 to 6 of the WCS, a start date was not discussed

at the interview stage and Milwitry had clearly stated in his application form

that his notice period wasr@onths. This does not appear to be disputed and it

was clearly reasonable for MAlwitry to consider that his notice period of 6

months has been accepted. Indeed the SoliGreral was himself heavily
critical of t he Respondent &s approac
advertisement specified only a AWinter
runs to the end of February.

The Respondent, without any particulars, alleges fhati scussi onso \
fihi ghly unufsluvailtor yabnd Mtemandsd and fAman
started the fAbreakdown in relationship
time again to particularise such allegations and, specifically, to $tate:

a. What thealleged discussions were including when and how they took

place, between whom and what was said,;
b. What 1is alleged to have been dAhighl
C. What were the alleged demands and what, if anything, was

unreasonable about the same;

d. What the alleged amipulative behaviour was including when and how
it took place, between whom and what was said or done; and

e. How any alleged conduct is alleged to have caused a breakdown in
relationship and why.
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Again, the Respondent, without any particulars, refers¢otiiit enor , frequency
and mani pul ationodo of discussions. 't i s unac:
to articulate such allegations fully or indicate any evidence upon which it relies

in support of the same.

Notwithstanding this it is understood that thesRendent adopts and relies on

the content of paragrapli6tol 4 2 o f the Solicitor General 6:¢
support of the above allegation. With respect
paragraphs of the Solicitor Gewteral 6s report
Mr. D o w n emsab of 90ctober2012, a telephone call between Miwitry

and Mr.Downes (which MrDownes failed to recall but which was proved by

telephone records) and then correspondence betweeAlMitry and the BMA.

The correspondence baten Mr.Alwitry and the BMA was confidential and

would not have been known to the Hospital. It is therefore simply impossible

for this correspondence to have had any impact on the Hospital deliberations

or to have led the Hospital at the time to concluak the relationship had

broken down. If the Respondent now maintains that it was aware of the content

of MrrAl wi tryés confidenti al communi cations wi't
Mr. Alwitry volunteering the same to the Respondent in the course of this

dispute, it is required to state clearly how it came to be in possession of such

communications. If it does not so maintain, then this entire line of argument in

the Respondén6s submi ssions must fall away.

The Respondent alleges that the Hospital was notinE nc ed fAwhat soever o by
Mr.Al wi tryos reference to theRIiIBIMAYy6sRel i ance
evidence before the Panel. With respect Rli. | ey 6s evi dence, as set
paragraph55 of the WCS, was that he originally stated that the reference to the

BMA played no part in the decision to terminate Mrl wi t r yds empl oyment bu’
later conceded that it did.

Paragraphsl7and18 are at odds with one another. Paragraphalleges that
Mr.Al witryds communications with the BMA all ow
the relationship had irretrievably broken down but paragrdhalleges that
Mr.Al wi trydos reference to the BMA was not a co

Paragraphl 8 i s al so at odds with the Solicitor G
Respondent relies on and which states that #spBndent mistakenly believed

that Mr. Alwitry had made a complaint to the BMA and that that mistaken belief

was a factor in the decisionto terminate Mrl wi t r y 6 s e Alpittyoy ment . Mr .

also repeats paragrapts6to 61 of the WCS.

Further, Mr.Alwitry also refers to MrDo wn eendail dated

26 NovembeR012 [MB/P191]. Mr.D o wn emdl was in response to

Mr.Al wi tryds query as to what had recently hap
the purported termination letter and what was behind the allegatiorttibas

was a dysfunctional relationship between them.Mo. w n @nsaibsuggested

that Mr. Alwitry should reflect over past correspondence to find the answers to

his queries and tAbwi &mwajsévéraiundcdeptablal | 6 of Mr .

as was the afiged decision to report Mbownes to the BMA. Clearly the
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alleged decision to report MDownes to the BMA was a factor in the decision
to terminate and the evidence is overwhelming in this regard.

40. With respect the Responydeeshobnakesensee i s
Paragraphl 9 al |l eges the relationship had b
Mr.Al witry had fAbreached the implied te
there are no particulars for this allegation or supporting evidence and that, in
itse | f is fatal for such a serious alle
to level such serious allegations without properly particularising the same,
much less supporting them by evidence, is itself reflective of the way in which
the Respondent disrsid Mr.Alwitry in the first place.

41. The Respondent alleges that the relationship had become dysfunctional and
Mr. Alwitry had breached implied terms of trust and confidence by
10NovembeR012. The Respondent relieson®ri | ey 6s evi dence |
Pand. It is denied that this was the evidence before the Panel and the Panel is
invited to consult its notes on this point. In any event it is clear that the mistaken
belief that Mr.Alwitry had made a complaint to the BMA was a factor in the
decision to terimate his employment and this was premised oei@ail from
the BMA on 1NovembeR012. The decision to terminate was taken on
13 Novembef012 [MB/P166].

42. The Respondentds submissions that the
it mistakenly beliewt there had been a complaint to the BMA is wholly
untenable. MrRi | eyd6s evidence was such, t he S
such and the Respondent has failed to address paragifjtb<$1 of the WCS
which make a clear case that the decision to teate followed and took into
account the mistaken belief that Mdwitry had made a complaint to the BMA.

Paragraph 21

43. The Respondent alleges that there is no dispute that legal advice the Respondent
received informed the Respondent to terminate. Bgeitl is asserted over the
alleged legal advice so it is wholly outside of Mrl wi t ryés knowl ec
Mr. Alwitry makes no admissions in respect of the same. Given thaliry
has not seen that advice because the Respondent asserts privilegeibiger it,
a mystery as to how the Respondent can now assert that it is undisputed that the
Respondent dismissed Miwitry in accordance with that advice.

44, Further and in any event, it is not accepted that relying on legal advice allowed
the Respondent to tgnlawfully or to not follow due process.

45, The Respondent asserts privilege over the advice and it is not clear what
instructions were relied on for the provision of any advice. Issues regarding
advice are a matter for the Respondent and its advisers.

46. It is denied, to the extent that it is
can seek to be exculpated on the basis of inadequate or wrong advice.

Paragraph 22 and 23

47. Paragraphs 22 and 23 confirm that the terms of the Employment Contract were
in effect at the material time.
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Paragraphs 24 to 26

48.

49.

50.

51.

52.

53.

54.

For the avoidance of doubt the Reports and the findings within the same are not
accepted by MrAlwitry.

ItisnotacceptedthatMRi | ey fAdescri bedo any mani pul ati on
this remains an allegfion which is unarticulated and unsupported by any
evidence.

The allegation that t i met Avitdy idurilg was fior chesH
Mr.Downes®6 absence to undermine him is denied
was raised by the Ms Hockenhull in Nnmwne® absence [ MB/ P146] . I n a
event timetabling is something which should be agreed by negotiation and the

terms of the Employment Contract provide for this.

Mr.Al wi tryds correspondence regarding the ti me
is wholly reasonablelogical and polite correspondence which complies with

the mutual obligation to negotiate a suitable timetable. Mwvitry went further

and al so brought I egitimate patient safety c
and practices that could have seen tlage and standard improved for the

Hospital and patients all round.

Mr. Alwitry clearly understood that the timetabling had to be agreed by
Mr. Downes and therefore there could be no orchestrated attempt to circumvent
or undermine MrDownes. Furthermar, Mr. Alwitry was clear to bring the

correspondenceto MDownes 6 attenti oAl woremdids r et ur n. Mr
dated 7October2012 is telling; it sets out sensibly and reasonably
Mr.Al witryds confusion regardingdthe PAs, t he

provides Spotential solutions to the timetabling problem [MB/PBY. This

was a typical example of MAl wi t r y és approach t o product
constructively face a problem and deal with it. To the contraryDdkwns

refusedtoentertain MA | wi turgygestd ons and threatened himt
too many demands at this stage of your appointment is unlikely to bode well for

your future relationships69within this organi ¢

For the avoidance of doubt, MA| wi &mayl @ g October2012expressly

accepted that he would work on the Fridays and provide cover on a Saturday if

there was no alternative. MAlwitry also states that he had a telephone

conversation with MrDownes on 1@ctober2012 and that he accepted the

timetable provided yp Mr. Downes. MrDownes alleges that he has no recall

of this telephone conversation taking place butMt. wi t ry6s bil ling recor
show that the call occurred and lasted fom$utes. In the circumstances,

Mr.Al wi tryds evidence Mi.Bown esadr | rye cnolrlee crteiloina bil s
either unreliable or deliberately false.

Itis wholly wrong for the Respondent to allege that Mwitry would not work

on Saturdays. He committed to this even when he considered it to be at a
substantial disadvantage to hiamd wherein it was clearly in contrast to the
terms of his Employment Contract which expressly stated that he did not have
to work weekends.
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The allegation that fATi mAwittyamldhmet of t
and should have waited for MDownes to return from his holiday is nonsense.

No doubt if Mr.Alwitry had waited forMrDownes 6 return he wou
accused of sitting on it and that by not raising any issue it was deemed accepted.

Mr. Alwitry was dealing with a senior staff nurse andas clearly considered
appropriate for discussions to take place but it was clear that the overall
decision was with MDownes. Notwithstanding that the decision lay with
Mr. Downes, it was never suggested that discussions should wait for
Mr. D o w n eetsird. This was not raised by the senior staff nurse or by any
other staff member. MD o w n eensaibof 24 Septembe012, while it may not
anticipate further changes to the timetable it does not suggest that any issues
should only be discussed with hamd should wait for his return [MB/14848].

Mr. Alwitry was not told that he was prohibited from discussing the timetable
with anyone else and it was reasonable for him to discuss issues with other
senior staff membersinMbownes 6 absence.

Furthermore it was the senior staff nurse who instigated the timetabling
discussioninMrDownes 6 absence when she expres
not see the fialternate sessions worKkin
chaoso and Amakces sat anfifgihntgmatrheed c[IMBWViP 1 4
di scourteously ignoring t hAlwtyegavd or st
thought and consideration to alternatives and tried to work with the senior staff

nurse to achieve a more workable timetable that resolvety mfthe concerns

she had.

Mr. Alwitry sought to deal with the matter of timetabling timeously and he
cannot be criticised for the same. This is clearly appropriate and best practice
as the sessions and surgeries need to be fixed in advanced and aassoon
possible.

The allegation that Al nstead the Comp
patient safety issues and manipulate staff and other departments in the hospital

to change surgery days to suit his per:
merit.

Mr. Alwitry refers to paragraph84to 42 of the WCS. The Respondent fails to
respond or deal with any of the important issues within these paragraphs and
continues to allege, without any foundation, the serious allegation that the
patient safety issuesere erroneous and for an ulterior motive. This is wholly
misconceived; the patient safety issues were real and the reasoning behind the
patient safety concerns is irrelevant. In any event, it is clear that the Hospital
failed to apply any proper or adeqaprocedure regarding patient safety
concerns and that is a serious error in itself.

The Respondent alleges that had Mwitry been present the Panel could have

explored allegationsthat MAl wi t ry Abreached the rela
Respondentds been prejudicedby MAl wi t r yds absence. It
what it meant by fAbreached the relati
Respondent contends that Miwitry breached terms of the relationship. This

is denied and it is further deniedatMr. Al wi t ryés absence has

Respondent in anyway whatsoever. Given that the Respondent felt able to
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summarily dismiss Mlwitry without needing to hear from him at the time, it
is absurd for them now to suggest that he must be preserdento properly
present their case as to why they were right to act as they did.

The Respondent, again, without any particulars alleges thatAMiitry has
breached terms of the relationship. It is not clear what the terms are that are
alleged to havéeen breached or what specific conduct amounts to the alleged
breach. There is simply no merit to such allegations.

It is not clear how or why MIA|l wi t ryds absence has caused
respect MrAlwitry has made himself available to MBeal, the Solicitor

General (twice as well as providing confidential correspondence between him

and the BMA) and he was cressamined by Advocate Inrgam in the recent

proceedings before the Royal Court. Miwitry was excused from the hearing

on medical groundsand would make himself available should the Panel

require.

Mr. Alwitry had filed his complaint together with his bundle. The Respondent
filed its own bundle so it clearly considered it knew enough to respond.

Advocate Chiddicks appeared before the Panel setout MrAl wi t r y6s case.
Advocate Chiddicks was asked questions by the Panel and it was open to
Advocate Ingram to ask questions or ask for an adjournment.

The purpose of the hearing before the Panel is to examine the processes and
procedures adopd by the Respondent. Mylwitry can provide little, if any,
evidence on this, particularly given that those processes and procedures
deliberately did not involve him at all at the time of his dismissal. There was
and can be no prejudice to the Respondexitthe allegation that it has suffered
some prejudice is another red herring.

pro

The suggestionthatMA|l wi t ryé6s evidence should be treate

because it has not been tested by the Respondent or the Panel is noted.
Conversely the Respondenust accept that the same caution must be exercised

in respect of the additional material it now seeks to submit to the Panel. Further,
the reports, which the Respondent relies on, should be treated with caution and
they are not evidence. Milwitry repeats paragraph34to 80 of the WSC. It

is submitted that the best evidence before the Panel are the contemporaneous
notes and correspondence.

Paragraphs 27 to 28

68.

69.

It is understood that the Respondent accepts thalMirwi t r yds behavi our

di

not cause théermination. The allegation that MAl wi t r y6s behaviour caus

a breakdown in the relationship between him and D&nwnes is denied. It is
denied that, even if there was a breakdown in that relationship, that the same
should have led to his dismissal.

It is not understood how MAIl wi t ryés behaviour (which di

termination) caused the breakdown of the relationship. Again there are no
particulars nor is there evidence in support of this allegation. In any event, it is
not clear how MrAlwitry 6 s behaviour di d not amount
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termination but caused an irretrievable breakdown in the relationship. With
respect this allegation has no merit or standing whatsoever.

Mr. Alwitry conducted himself properly and professionally within the sepi

the Employment Contract and pursuant to his professional obligations as a
doctor. It is inconceivable that acting to the high standards thatAWvitry

did, that this should have, or could have, led to a breakdown of a working and
professional relatnship.

Mr. Alwitry did nothing wrong so it is not understood how he could have caused

any alleged breakdown of working and professional relationships. To the
contrary, MrDownes and ot her Hospital staffo
comply with the Hospial 6 s contractual terms and o
and Hospital was clearly the cause of any alleged breakdown.

It is clear that as at 3Dctober2012 Mr.Downes was prepared to work with

Mr. Alwitry [MB/P159]. Mr. Alwitry had no contact with MiDowres or the

Hospital after this time until the letter purporting to terminate his Employment
Contract. Mr.Alwitry was not responsible for any alleged breakdown in the
relationship and it is clear that the Hospital staff failed to investigate the
allegedBMAc ompl ai nt and therefore proceeded
mistake and lack of due process that led to any alleged breakdown in the
relationship. It proceeded at its own risk.

It is clear that Mr.Alwitry is an employee and has contractual riglvs|uding

the right to have the contractually agreed procedures adhered to by the
Respondent. MAIwitry was denied those rights. This is wholly inappropriate
and wrong.

The admission that MAIl wi t ry6s behaviour did not
relevart and the Respondent and the Ministers were clearly misled on this point.

Mr.Ri | ey 6s | eNovembeROIRaVMBIR186] lekpressly refers to
Mr.Al wi tryds behaviour as being ndAadver
duplicitous, unceoperative and frak | y unacceptabl eod and
behaviour constitutes a loss of trust and confidence so fundamental as to
under mine the contract of employment. o

Mr.Ri |l eybs |l etter was wholly misleading
support the decision to terndte on the basis of MAl wi t r yo6s deer
unacceptable behaviour. This was wrong and the Respondent should clearly not

have been misled about Mx.| wi t ry6s behaviour and sho
that it specifically was not a cause or basis to terminatedngract.

The allegations containedin MRi | ey 6s | etter were gros
wrong. Such a letter should never be written, let alone by a HR Director for a
government body.

Further, Mr.Alwitry and the Jersey Employment Tribunal were misled. |

particular, the purported termination letter dated RBvembef012

[ MB/ P189] stated that the decision w;
behaviour displayedo. ThaAel wietarsyo®s bb eeh a\
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caused the termination. The chang@asition wholly undermines the Hospital

stafféos and the Respondent ds

There is absolutely no evid

the Hospital.

ence

credibility.

that the
forefront when they concluded the relationship had broken down. The evidence

is all to the contray. It was Mr.Alwitry who had raised patient safety concerns
(in numerouse-mails which are all before the Panel) and this was ignored by

The Hospital terminated MA|l wi t r yds Empl oyment

raised patient safety concern@hether or not there was a difference of opinion
or the patient safety concerns were considered adequately managed,
Mr. Alwitry was criticised rather than commended for his approach.

Whatever the reasons for patient safety concerns being raised, osed tagy
must be dealt with in the proper way. The purpose or reason behind the patient
safety concern is irrelevant and the Hospital is bound to consider and deal with
them appropriately. Failing to consider and deal with them is serious and
unlawful. Hovever it is wholly aggravating that the Respondent then, rather

than commend MAIwitry, makes serious accusations and allegations that

undermine the reason for the patient safety concerns and amount to an
unbridled attack on MrAl wi t ryds character.

Doctors are required to carry out their office with a high degree of integrity
and Mr.Alwitry takes this very seriously. It is wholly unreasonable that the
Respondent failed to address the patient safety concerns properly and

needlessly (with the clear delfage intention of undermining MAIlwitry and

Contract

casting doubt over his character) expressed the view that they were raised for

an ulterior motive. There was nothing to substantiate criticisms surrounding

raising of the patient safety concerns, to the comtrtlrey were clearly

legitimate.

The Hospital staff carried out no due process to investigate the patient safety
concerns with MrAlwitry or to satisfy him (or even themselves) that the
concerns were not warranted. They should have done so. The Respondlent
the Hospital were bound and obliged to do so pursuant to the Employment

Contract and duties owed to the GMC.

The Respondent 6s actions s

how

no

unacceptable that the patient safety concerns were not addressed praigerly
Mr. Alwitry, that he was subject to criticism for raising them and accused of

acting inappropriately. As set out in the reports provided by Allxitry, he

regard

should have been commended and respected for acting in an entirely
professional and appropriat@anner which was consistent with his contractual
duties and general duties and professional obligations as a doctor.

The Hospital és approach woul
the Hospitald

staff would have known this when Nrownes 0

9 October2012 (which was praised by senior staff [MB/P155]).

d likely
s devel oppaiennhcare.ahe Hospital s

e-mail t of
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85. Clearly the Hospital and any government body should be cautious not to link
raised patient safety coams with behaviour alleged to amount to a dismissal
or a breakdown in relationship. To allege, as the Respondent does, that
Mr.Al wi tryds behaviour, whi ch i ncluded
caused the alleged breakdown in relationship is therefdrelly astonishing.

86. This is a backward step for the Hospital which, on the evidence before the
Panel, victimises, or at least can be perceived to victimise, whistheers or
those professionals who raise legitimate patient safety concerns pursuant to
their contractual and professional obligations. It is clearly inappropriate and
unlawful for the Hospital to act in this way which negatively affects how
employees and doctors conduct themselves in the future and it only serves to
create a hostile working @ironment where employees and doctors fear
reprisals and recrimination for complying with their obligations. This is the
opposite of how the Hospital is supposed to act and is contrary to the GMC
guidelines and best practice.

Paragraphs 29 to 31

87. Itis alleged that MrRiley gave evidence that the working practices would have
been explained to MAIlwitry at interview or shortly thereafter. This is
complete speculation. The Respondent has failed to put forward evidence from
any member of staff at the Hosppiwhom they say actually told Milwitry
about the working practices. This is because no one told\Mitry.

88. The documentary evidence that there is clearly shows thalMitry does not
understand the working practices and queried it. On at least different
occasions Dr Alwitry raised the issue of PAs and at no stage was he given an
explanation.

89. Mr. Alwitry relies on paragraphd6to 23 of the WCS. The onus was clearly on
the Hospital to apprise MAlwitry of significant differences in practiaehich
it failed to do. Mr.Alwitry reasonably sought explanations. Remarkably the
Hospital seek to use this as evidence against him regarding inappropriate
behaviour. This is wholly unacceptable and unreasonable. Clearly the sensible
thing for the Hospithto do was to explore whether anyone had actually
explained the differences to Mklwitry, or to speak to him and clarify the
position itself. The Hospital again led itself into error.

90. The Respondentds position, noeous t hst ar
correspondence, is that it was Mylwitry who was at fault for issues regarding
the timetabling and this was due to his own family reasons. This is denied and
the correspondence is before the Panel to read.

91. Timetabling is something to be negotiatdtt. Alwitry acted pursuant to the
terms of the contract and as per his duty as a doctor Alltvitry sought to
negotiate by providing alternatives and he sought to raise patient safety
concerns where appropriate and, in any event, he accepted the tienetab

92. The Hospital failed to enter into any meaningful negotiations andAMitry
was threatened not to make demands. This is clearly in breach of the
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Empl oyment Contract. The Hospital bés failure
wholly aggravating and unresanable.

93. Mr. Alwitry is well within his rights to seek arrangements which suit his
per sonal |l ife. There is nothing wrong with tF
reliance on such arguments are misconceived and unreasonable.

Paragraph 32

94. The breakdown irelationship is alleged to be because of the inability to agree
a timetable and the complaints by Mdwitry. This is denied. In any event,
Mr. Alwitry agreed the timetable and he made no complaint.

95. The Respondent ds posi 32iam,nn partgculac, theaf used. Par ag
admission that the mistaken complaint to the BMA was a dominant factor which
led to the breakdown of the relationship, is at odds with paragralasd19.

96. Clearly the Respondent was in error when it took into account a formal
comphint about Mr.Downes to the BMA. There was no formal complaint and
nothing for the Respondent to take into account. The Respondent should have
investigated this matter before proceeding in error.

97. Regarding comments between Miwitry and the BMA generlyl, these are
confidential and the Hospital were not privy to them. They cannot and could
not therefore reasonably be relied on as a factor in deciding to terminate
Mr.Al witryds empl oyment .

Issued raised by the Panel

Factual issues surrounding the stdsdte

Paragraphs 33 to 35

98. The Respondent states its position was that the Clinical Director emphasised
the need for a start date in 2012 and that Kiwitry wanted a start date in
2013 to suit his personal needs. The Hospital rejected a 2013 starhmthiz
compromise was ultimately reached.

99. There is nothing wrong with the Respondent seeking a start date that suits his
needs and clearly the issue of a start date is up for negotiation. In any event the
start date issue was resolved.

100. Thatshouldbeanred t o it however the Respondentdés po
thatMr.Al wi try made ficoncerted effort[s]o to get
personnel and that t his iwas a deliberate
personnel 0. There i s aib samd| thet written  n o evidenc

contemporaneous correspondence shows a completely reasonable and polite
number of exchanges.

101. The Respondent also fails to address substantive issues such as the processes
at the interview stage which saw no issue raised in respect AAMrwi t r y 6 s
application form (which clearly set out his notice period) or discussion at all
regarding preferred starting dates. It was clearly reasonably forAllritry to
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proceed on the basis that his application form had been read and there were no
ISSLES.

Further, the Respondent fails to deal with its processes for how its staff
communicate with successful candidates generally and, if a candidate is
perhaps being too demanding, how it deals with issues. There are no notes or
written records which evidee Mr.Alwitry had acted inappropriately or that

he was deliberately canvassing the views of different senior personnel.
Mr. Alwitry was not told he had acted inappropriately or should cease doing
anything he had done.

The start date was agreed and M. wi t r y 0 s Empl oyment C
subsequently executed.

The potential for a conflict of interest over private practice

Paragraphs 36 to 37

104.

105.

106.

107.

108.

109.

The issues of private practice is not
deal with the issue of private pitze adequately or properly.

Private practice may well be something the Hospital does not wish to involve
itself in but because it involves its employees there is a real potential for
conflict, particularly as in this case where Mdownes was directly irolved in
the decision to terminate MA |l wi t ry6s empl oyment .

The Respondentdos allegation, made f or
submissions, that MAlwitry was to go into partnership with MKcNeela is

completely false. MIA | wi t r y & svas itonpraetioet frioro Little Grove

Hospital but without any partnership or other financial link with MicNeela.

Again the Respondents have made completely unsupported allegations,
tantamount to giving evidence by their Advocate, without indicating asig b
whatsoever for doing so.

In any event, it would clearly be inappropriate and unlawful for Mywnes to

seekthat MrAl wi t rydés empl oyment be Aliwieyr mi nat €
turned down the offer of going into private practice with him antiat he

chose to go into partnership with someone else and / or that he chose to set up
independently.

It is irrelevant whether MMDownes & support for the di
included MrAl wi tryoés deci si on regarding ¢
Mr. Dowres being involved in the decision is enough. dMywnes has a

conflict of interest and he and the Hospital failed to declare it or otherwise

manage the situation adequately.

It is the failure to recognise and manage the conflict or interest, which may be
real or perceived. Regardless of whether justice is done it has to be seen to be
done. The conflict was clear and present and would have been obvious to the
decision makers and it was clearly inappropriate to proceed as they did without
some form of indepelent process taking place.
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Whether the |l etter to the Statesd Employment Boa

whether the SEB were properly informed

Paragraphs 38 to 40

110.

111.

112.

113.

114.

115.

116.

Clearly Mr.Ri | ey 6 s | é&ovensel01® gMB/®1B6] dicdbnot reflect
theaccurate position and the Respondent was not properly informed of all the
facts. The Respondentébés position to the contr

The allegations against MAlwitry in the letter were and are unfounded. To
state that MrA | wi t r y O6ravaskadvarsanal, aggressive, inappropriate
and unceoperative is wrong and misleading and it was clearly wrong to advise
the Respondent that MAlwitry had engaged the BMA to support a formal
complaint about MrDownes.

Mr. Alwitry repeats paragraphsto 73 of the WCS.

The allegation that figreat considerationdo w,
unsubstantiated. It is not particularised and neither is there any evidence of a

full investigation into the matters alleged. It is averred that this is bechase t

was no investigation but, rather, senior personnel were taken at their word who

had either deliberately misled the Respondent or were reckless as to the same.

The Respondent was grossly misled and the d
respect of falsehoodmd inaccuracies which wholly undermined the decision

in any event.

The letter did not accurately reflect the position and the Respondent was not

properly informed. The letter was motivated by Hospital staff who wanted to

Afsack this blog&esbkeépnee h®BMBERERAO]. The Hospi
notlike Mr.Al wi tryés approach and wanted to expedit
any form of disciplinary process.

MrrRi |l eyds evidence was that he considered it
processwoudbengaged i f an employeebs contract was
them taking up their post. The Respondent was asked by the Panel to provide

authority for this which it has failed to do. MRiley was clearly in error (or

knew the correct position and acted aany to the same) and the full terms of

the Employment Contract were in force.

Mr.Ri | ey 0s | RetemmePO0ldaddressdd tatMAlwitry states that

iSince your servi ce \Jeado not ddlieveytlat commenced,
sectonl 8. 2. 2 i s e2y.dgRdlbeyfyMB/ Petter was wrong a
wholly misrepresented the true position to Miwitry.
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Whet her the Statesd6 Empl oyment Board shou
views of senior officers who were directly involved with the Complainant

Paragraphs 41 to 42

117. The suggestion that the Hospital staff acted objectively is denieddddmes
was in a position of conflict because of his private practice issues and because
he mistakenly believed there was a formal complaint against him. Further,
MrrRi |l eyds | etter was mi sl eadbDowges and i
resigningif MrAl wi tryds empl oy menAlwityavassamot t el
employee with rights and he was given no opportunity to address any
allegations. The decision was not objeetand, in any event, not only must
justice be done but it must be seen to be done.

118. The suggestion that an independent process would undermine the trust and
confidence between members of the Hospital and / or the Respondent is
nonsense. Clearly an indepdent process is best practice as potentially
guestionable decisions are brought to account. If the decision is just and fair
there would be no reason to fear an independent review.

119. Had there been an independent process in these circumstances it isiiiigpos
that the Respondent would have terminatedMr.wi t y 6 s Empl oy ment
It is aggravating that the Respondents refuse to accept this.

Whether it was appropriate for the former Solicitor General to investigate his own

depart ment 6s advi ce

Paragraphs 44 to 50

1200 The Solicitor General ds Report is not
doors. Mr.Alwitry relies on paragraphg4to 80 of the WCS.

121. The Solicitor General at paragra@o of his affidavit dated 1Bebruary2015
statesi

il di d the BEBwithdseme legal advice in this case on 19th
August 2013. This advice is covered by Legal Professional Privilege
and therefore is not disclosed. In any event, | have reviewed the
document and there is no personal data in the advice that is not
contd ned in my report and the bundl e.

122. On the face of what is said by the Solicitor General he clearly gave advice prior
to commencing his investigation and finalising his Report. This was unknown
toMr.rAl witry wuntil t he Sol edinthecxours€é ner al
the Royal Court data access proceedings.

123. It was clearly inappropriate for the Solicitor General to undertake the
investigation he did and his Report is unreliable and compromised.

124. For the avoidance of doubt and notwithstanding theppmapriateness or
ot herwi se of the Solicitor Gener al t o
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and conduct, MrAlwitry considers the Report flawed in many other respects
and the Panel shoul d Febmary2®aABT19.el s 6 | et ter de

The Law
Paragraphs 51 to 61

125. The evidence from MRiley was that he knew by terminating the Employment
Contract expeditiously it was not compliant with its terms and was a breach of
contract. Nevertheless it was decided to proceed expeditiously to prevent
Mr. Alwitry taking up his post in the hope that they could forgo the disciplinary
procedure. That is a cynical and intentional breach of contract on the part of a
public body.

126. Itis clear that the Respondent wanted to ensure that there was no disciplinary
process. The Respondents put forward no authorities in support of dispensing
with the disciplinary procedure prior to a post being taken up.

127. The authorities now put forward by the Respondent are a blatant attempt to find
a legal technicality after the event tupport the decision to forgo the
disciplinary procedure. It is wholly untenable that this is a case where it is
appropriate to forgo the disciplinary procedure, if indeed it is possible to do so.

128. The disciplinary process is a contractual term and bycootplying with it the
Respondent breached the terms of the Employment Contract. To do so
purposely is unconscionable, particularly for a government department.

129. Mr. Alwitry was entitled to know the allegations against him and to have an
opportunity to anarer the same. These are principles of natural justice and the
Respondents are nowhere near the grounds for dispensing with the same and
their reasoning for doing so (ie to prevent Miwitry taking up his post) is
flawed.

The Respondentés concl usi on

Paragraphs 62 and 63

130. It is not essential to hear from a complainant directly or at all. In any event
Mr. Alwitry was represented and his case was set out in good order and
material was relied on which had been filed by both parties. On the material
filed bythe parties and the evidence provided by Rifey the Panel has more
than enough information to make findings on the balance of probabilities and
uphold the complaint.

Paragraphs 64 and 65

131. It is clear that the Respondent was under a contractual dutyetmwtiate
timetables and protect individuals who raised patient safety concerns. The
Respondent failed to comply with these terms and breached key terms of the
Employment Contract.
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Conversely MrAlwitry acted pursuant to the terms of the Employment @ontr
and his duties as a doctor. His contract should not have been terminated.

It is denied that the Respondent was
terminat e 0Al veivterny§d dMrnduct had been a:
alleges (which is denied)éhe were clearly other options available. Ms Haste

and the Solicitor General both recognise that early dialogue by the Respondent

with Mr. Alwitry could have prevented some issues.

Mr. Alwitry on receiving the purported termination letter wrote to Mownes

asking for an explanation As®owes can h
unhelpfully suggested that Milwitry should reflect on his previous
correspondence which was Avirtually a
alleged to decision to report MRownes to the BMA. No further explanation

or particulars were provided. Notwithstanding this Miwitry wrote a polite
response explaining some of the diffi
could sit round a table an-d91)t hrash t hi

Mr. Alwitry then on 4DecembeR012 receives a letter from MRiley stating

that since MrAlwitry had not taken up his post the disciplinary process would
not be engaged and, regardless of where any fault lay, relations have broken
down irrevocaly and the best he could hope for was an ex gratia payment
[MB/P213]. The Hospital and the Respondent resisted early resolution and
their approach was wholly hostile, oppressive, disproportionate and
unreasonable.

The Respondent and Ministers were miglgdhe Hospital because they were
under some misapprehension that they could forgo the disciplinary process if
Mr. Alwitry did not take up his post. This was wrong, unlawful and against
principles of natural justice. On any view it was not conduct begitifra public

body such as the Respondent.

It is not a defence to act contrary to the law because the same was based upon
legal advice. The Respondent acted unlawfully, whether on the advice of its
lawyers or not and whether or not that advice was aceurahe issue of the
advice is a matter for the Respondent and its lawyers; it is not of concern to

Mr.Al witry nor does it affect the unl aw:i
The fAextraordinary | evel of scrutinyo
misleading and erroneous facts and when there has been no independent

i nvestigati on. The suggestion that the

any usual dismissal decision making process is a red herring when the process
ignores the basics and proceeds imoe Fundamentally, it is honsensical to
contend that there was a fihigher | evel
of that process (MrAlwitry) was not involved at all until the decision to dismiss

him had been reached behind closed doors and inguited.

Paragraph 66

139.

The complaint is clearly made out. There are currently no breach of contract
proceedings and the Respondentds refer
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The Boardoés findings

DrrAl witry's contract o ft Ophthginmologistmaas t as a Cons

entered into unconditionally in August 2012.

The action of the SEB in breaching the contract (or to use their parlance
“withdraw the offer of employment”) on 22nd
that it represented a clear anacidamental breach of contract by the SEB. It is

clear from the evidence of the Human Resources Director, Health and Social

Services Department and from the paper submitted that the Respondent was

aware that the action of withdrawing the offer of employmeag unlawful and

that its only concern was with the consequential financial exposure of the

Department.

It is for the States Assembly to consider whether it is acceptable general policy
for the States to knowingly breach a contract that it has fesggred into but

the Board is of the unanimous view that while there may conceivably be

exceptional circumstances that would justify a breach of contract if it were

clearly in the public interest to do so, we can see no such justification in this
case.

We have set oubur detailed reasoning in Annéxto these findings. The

decision toAlwithyYyrawtob®Drract of empl oyment
law, unjust, oppressive, based on irrelevant considerations and
misunderstandings as to the factual positand conclusions on alleged facts

and law that could not have been reached by a reasonable body of persons

properly directing themselves as to the facts and law, and was in breach of the

fundamental principles of natural justice applicable to the cistamces of this

case. Consequently we are unanimous in upholding the complaint in accordance

with the provisions of Articl®(2) of theAdministrative Decisions (Review)

(Jersey) Law 982 namely that the decisien

@) was contrary to law;

(b) was unjust, oppressive or improperly discriminatory, or was in
accordance with a provision of any enactment or practice which is or
might be unjust, oppressive or improperly discriminatory;

(© was based wholly or partly on a mistake of law or fact;

(d) could not have been made by a reasonable body of persons after proper
consideration of all the facts; or

(e) was contrary to the generally accepted principles of natural justice,
There ae many reasons for reaching that conclusion (as will be apparent from

the length and detail of Ann&d. They include, in no particularrder of
priority, the following:
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8.5.1 Dr. Alwitry was given no opportunity to answer the charges against him before
the final termination decision was taken: he was not even aware of any charges
against him before his contract was terminated.

8.5.2 Dr. Alwitry was allowed no right of appeal, notwithstanding that a right of
appeal was clearly set out in the employmemitiact.

8.5.3 The persons raising the charges againstAvitry were, to all intents and
purposes the same as those who took the decision to terminate the contract.
There was absolutely no independent review of the charges brought. Given that
there wasio independent review body in place to consider the charges brought
by the Hospital clinicians and management, the former Minister for Health and
Social Services and the States’ Empl oy
mer el y “rubber nesftthe Megspital mdnagenem. cThissthey
singularly failed to do. The Minister failed to exercise any scrutiny of the
decision and the SEB seemed concerned only that the decision should not attract
the attention of the Health and Social Services ScrutimelPahis was
particularly inexplicable as they had directly received third party evidence in
complete contradiction of the submission of the Hospital management.

8.5.4 At no time was DrAlwitry given a fair hearing, or indeed a hearing at all. At
the B meeting at which the Hospital management decision to terminate the
contract was ratified, a large delegation of those senior members of the Hospital
staff— clinicians and managementmaking the allegations were present, in
order to put additional pregre on the SEB. That could not have happened if
the decision to terminate the contract had been arrived at following an
independent review of the charges brought.

8.6 The Board makes no finding as to whether, had there been a properly
independent reviewf the claims made in respectof Byl wi t ry’' s behav
such review would have been likely to find in favour of the employer or the
employee. That was not within the terms of reference set out by the Board. It is
however appropriate for us to make itazi¢hat there was nothing produced to
the Board during the hearing which <co
justify the summary terminationof DAl wi t ry’' s contract of

9. The Boarddés Recommendati ons

9.1 On a personal level the decision terminate DrAl wi try’' s contr
employment has destroyed his professional life. He was very highly regarded
by his professional peers and was a leader in his field. He was raised and
schooled in Jersey and until the unlawful and unjustifiable tetrmmaf his
contract, was set to return to his childhood home for the remainder of his
working life. That was taken from him without any consideration apparently
being given to the consequences other than the immediate financial cost.
Dr. Alwitry gave up asecure consultancy position on accepting the position in
Jersey and has been obliged to take locum and temporary positions since his
contract was unlawfully terminated. His career has, in effect, gone backwards.
The effect on his personal life will presably have been similarly traumatic.
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Based on the comments after his interview and the independent references that

we have seen, as a result of the unlawful termination oADrwi t ry’ s contr act

of employment, the community in Jersey was deprived ®fogbportunity to

have at the Hospital a young, highly regarded and motivated consultant with a
particular specialism in glaucoma. We also cannot help but conclude that the
manner in which DrAlwitry was treated- something we have described by

way of unde st at e ment as “—agphghly likelyntg haye s habby”

damaged the reputation of the medical service as a potential employer of high
quality staff.

In an ideal world the recommendation of the Board would be that the contract
which was unlawfulf breached by the Respondent should be reinstated and

Dr. Alwitry take up the position as soon as he was able to make appropriate
arrangements for the relocation of his family. The Board further considers that
it would not be inappropriate for DAlwitry to receive payment of the salary

to which he would have been entitled from 1st December 2012 to go some way
towards compensating him for the wrong he has suffered.

The Board acknowledges that this is probably not going to happen. We are now
nearly 4years on from the time that Dklwitry was offered the job and over
3%years on since he was arbitrarily dismissed. The Board understands that the
consultancy positions in the Ophthalmology Department of the Hospital have
been filled and so there is now wacancy available, even if DAlwitry was of

a mind to accept a position if it were to be offered to him. Given the way in
which he was treated, a reluctance or refusal on his part to work with the senior
personnel at the Hospital would, in our view, fperfectly reasonable and
justified.

The best alternative that the Board is able to recommend is that the Chief
Minister and the Minister for Health and Social Services giveARvitry an
absolute and unqualified acknowledgement that the terminatiois oontract

was unlawful and contrary to natural justice. This acknowledgement should be
given without a thought to the consequences that may flow from it. The SEB
and the Department of Health and Social Services have brought that on
themselves.

As will be appaent from our findings in AnneR, the Board hopes that the
States of Jersey will take urgent and effective steps to compensate him and his
family for the wrongs which they have suffered at the hands of the States
irrespective of the strict ¢gml position. If the States decide to maintain its offer
ofSmont hs’ salary plus | imited addit:i
a detailed explanation for that decision is given in public. This is because it
would amount to saying, in effect, théiet Respondent, headed by the Chief
Minister, believes that it is acceptable for a States Department to disregard
fundamental principles wbh should guide proper decistiomaking (and,
indeed, reflect common decency) in relation to its employees irrespettive
consequences to the individual concerned as long as it pays the minimum
compensation to the person whose life is affected by it. If that is the position
and policy of the States and the Respondent, we would suggest that the public
of Jersey has #hright and legitimate expectation that its elected officials should
say so clearly and unequivocally.
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9.7 As far as the Hospital is concerned, the Board has a number of
recommendations. These include:

9.7.1 As a matter of the urgency a comprehensive srtpendent review be
undertaken of the management structure and practices for recruitment and
disciplinary matters. It appears from this case that senior clinicians (at least in
the Ophthalmology Department) have uncontrolled autonomy over aspects of
the decision making processes at the Hospital which far exceed their clinical
expertise. Their role in management, if any, needs to be clearly defined.

9.7.2 The role of the Human Resources Director in disciplinary matters be clarified.
It is his task to enge that the human resources policies of the employer are
implemented in the best interests of the organisation, in particular by ensuring
that in employment and disciplinary matters objective and detached
assessments and recommendations are made agab sif the process. We
consider that, in the case of recruitment, issues which the employer deems
critical should be highlighted in the recruitment pack and expressly brought to
the attention of the applicant. Amongst other things, in the present dase it
incredible (in the true sense of the word) that:

o] the Respondent in this case sought to blamé\yitry for not having
raised at interview the matter of his start date, when he had at the time
of applying for the post made his availability crystalaclevhile the
recruitment pack gave no indication that an early start date was critical;

o] Dr. Alwitry was given a contract of employment which specified that
he was to work a certain number of hours without mentioning the
important fact that he would alée expected to work a certain number
of additional hours for free (for which he would be compensated by
being permitted to pursue his private practice).

9.7.3 The Hospital put in place a system whereby any disciplinary complaint is
subject to independenassessment and recommendation. Those making
allegations of wrong doing should never consider those allegations themselves
without any independent scrutiny. In this case the senior clinicians and
managers put their perceived criticisms of Blwitry together, concluded that
“we ought to sack this bloke before he getshereand t hen proceede
that. That process involved no proper scrutiny of the available evidence by the
small group who made that decision and, because of their asserted belief that
Dr. Alwitry had no appeal rights under his executed contract or employment
because he had not physically started work, was not subject to any right of
appeal or independent scrutiny. We add that it is our very strong view that the
conclusion that there wgano right of appeal on the latter basis is irrational
(i.e.not one to which any reasonable person properly directing themselves
could properly reach) and, if it was genuinely held by those involved in the
decisionmaking process, illustrates a profountladeeply worrying lack of
understanding on their part which should be rectified by appropriate training.
The most cursory independent review of the allegations would have shown they
were unsustainable.
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9.7.4 The Hospital put in place a proper and efiitiesystem for recording

9.7.5

9.7.6

contemporaneously matters which are relevant to the decisions that are made.
In the present case, absolutely no contemporaneous records were kept of the
conversations or telephone calls giving rise to the majority of the allegations
made against DAlwitry. The records that do exist support his version of

events rather than those of the Respondent. No adequate records were made of

the meetings and discussions between senior clinicians in relation to
Mr. Alwitry. Even when the finaletision was made to terminate his contract

at the meeting on 13tdovember2012, the record of the meeting is short and

at such alevel of generality as to be almost worthless other than as an illustration
of the depths of the flaws in the process. Hathdapendent review procedure
been in place any allegation not properly supported by an adequate and
contemporaneous record would no doubténbeen ruled out immediately.

The Board therefore recommends that all appropriate staff receive training on
the vital importance of proper record keeping in all matters which may result in
disciplinary proceedings of any kind. All meetings at which matters which may
result in disciplinary proceedings are considered should be identified as such
with an appropria degree of formality and due process (including notifying
the person concerned of the details of the allegations made against them and
allowing them an adequate opportunity to respond/defend themselves). Other
than in exceptional circumstances, accuraigemporaneous records of such
meetings and any telephone discussions are to be kept.

The role of both the Minister and of the SEB in disciplinary matters, and in
particular the extent to which powers of termination are delegated to
management, imtbe clearly identified in order that management duties retained
by the Minister and SEB are clearly understood and discharged by a clear and
appropriate process. The role of the Minister for Health and Social Services and
of the SEB in this case is uncte&Vhat is clear is that the Minister for Health
and Social Services and the Chief Minister as Chair of the SEB knew of and
supported the decision to terminate Bl. wi t ry’' s contract,
record of the basis of their consideration of thadter. The letter to DAlwitry
terminating his contract was only sent after consultation with the Minister and
the Chief Minister and so it is assumed that their involvement was more that
“for information purposes’ . ligting wa s
procedures required the Minister and the Chief Minister to authorise the
termination of the contract, or whether the Hospital management merely wanted
the comfort of ministerial support. Either way, both the Minister and the Chief
Minister can in ouview be justifiably criticised for, in effect, merely rubber
stamping the decision of the Hospital management. Each had the opportunity
and responsibility to interrogate those seeking support of the decision as to the
appropriateness of the process byichhithe decision was reached. They each
failed to take that opportunity or take that responsibility. Similarly, when the
matter came before the full SEB on 18tacember (after DAIwitry had been
notified of the termination) the Board failed to do anythother than limit what

they saw as political fathut.
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977 We do not know whether what we have ref
institutional failings’ were confined
given the role of the Human Resourdaisector, the Managing Director and
indeed the Minister we would be very surprised if the same or similar failings
were not evident in other Departments of the Hospital. We therefore
recommend that an independent and wealtgging review of the management
of the Hospital and, in particular, the role of senior clinicians in such
management be urgently commissioned and the findings publicised.

Signed and dated by

G.G. Crill, Chairman

S. Catchpole, Q.C.

J. Eden
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ANNEX A

DETAILED FINDINGS

Summary

A careful review of the matters raised by this complaint reveals that almost the

entire decisiormaking process in relating to the appointment of Abwitry

and the subsequent “withdr awadegly of t hat of f
flawed. The picture that is summarised above and is discussed in more detail

below does not reflect well on any of the main actors on the States side, from

the senior clinicians and managers at the Hospital who were involved in the

appointment of DrAlwitry in August 2012, through to the small number of

senior clinicians and managers involved in ¢ttt
| anguage, “ brAlawiht’r y trofemplaymhts tidedinister

for Health and Social Seicesand the ten members of the SEB. We also have

some general concerns about the former Solicitor General being asked to

conduct what appeared to be an independent review in the present case,

particularly where that was an investigation into what was, in effect, the
consequences of advice given by senior me mb €
Department.

The unfortunate but overwhelming impression left by the evidence that was
presented to us is of significant institutional failings. It is clear that, for whatever
reason, a culire had been allowed to develop at the Hospital pursuant to which
senior clinicians and managers felt that it was appropriate to make decisions
deliberately to breach a contract of employment based on their subjective belief
that a fellow consultant would e a troubl emaker” because he
simply accept what he was told to do; and to do so in an informal way which
ensured that no proper records were kept of their consideration, no proper
process followed by which any legitimate concerns that they masg had
could be explored with DAlwitry directly, and without any independent
scrutiny or right of appeal/review.

That was compounded by the fact that the report which was provided to the
Minister for Health and Sociale®8vicesand, subsequently, thé SEB was, in

our view, onesided and inaccurate. For some reason, which we have been
unable to fathom, the SEB thought it was appropriate to receive a delegation in
support of the decision to Adlevidammersd the “\v
contract of employent which comprised almost entirely of those individuals
who had been responsible for making the decision in the first place. Neither the
Minister nor the SEB appear to have taken steps properly to scrutinise the
decision. Both effectively appear simptyhave endorsed the recommendation
that was put to them. What is even more surprising is that the one step that the
SEB proactively debated was to try to head off any scrutiriige decision by

the Health an&ocial Security Scrutiny Panel.

As will be agarent from our decision, that was wholly inappropriate given the
extent and seriousness of the procedural flaws in the decisions that were made
and the failure of either the Minister or the SEB themselves to undertake proper
scrutiny of that process.
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Wehave no hesitation in concAluwiitgy'tde
contract of employment was contrary to law, unjust, based on irrelevant
considerations and misunderstandings as to the factual position and conclusions
on alleged facts and law thaduld not have been reached by a reasonable body
of persons properly directing themselves as to the facts and law, and was in
breach of the fundamental principles of natural justice (principles which, in our
judgement, apply as much to the circumstancabepresent case as to other
categories of administrative decisions). What is most concerning about the case
is, however, that none involved on the side of the States, from the senior
personnel at the Hospital, the HR Directorate, the then Solicitoer@eand

senior members of his staff, the then MinistarHealth and Social $¢cesor

the SEB perceived that there migiMer be a risk that the decisiomaking
process might be flawed on any of those grounds, still less that it actually
contained sucHaws.

The foregoing reinforces our conclusion based on the evidence before us that
there is a serious institutional failing which has enabled a process which allows
decisions by a small elite to be made, without proper records, based
substantially on tir own personal views, without proper consultation with the
person directly affected by the putative decision and without any proper
scrutiny as to whether those decisions were-feeihded. In effect, the accuser

and judge were one and the same. We dsunggest that any of the individuals

who were involved in the above process deliberately intended to exercise the
power that had been given to them in an unlawful or capricious manner. The
problem is that the system (or perhaps the lack of a proper Jystemed

those involved to make decisions without the appropriate level of transparency,
correct procedures or any adequate independent scrutiny and that this situation
was considered to be acceptable and, indeed, normal. It is neither. While
decisions mde on the subjective and potentiallyiiiformed views of senior
officials may have been the way that publigtherities were run in the
19thCentury, they are most certainly not appropriate in the @dstury. The
phrase ‘appropri dtd schechkasc kanredy elda loanrec e
they were entirely absent.

At least one plausible and reasonable interpretation of the events relevant to the
present complaint is that a small group of senior officers at the Hospital formed

the view that DrAlwitry was ‘troubl e’ because he w
the Clinical Director told him to do or work outside the hours that he had
expressly agreed to work, as well as forming other, incorrect beliefs (such as

the mistaken understanding that Blwitry had formally reported MrDownes

to the BMA) and consciously decided to breachMt. wi t ry’ s contr aci
him jobless) because the cost would be restricted to £25,000 of public funds in
compensation. Whether or not that is actually what happened is imeléva

the fact that it is a perfectly reasonably interpretation of the events that occurred

which illustrates why the process was so deeply flawed. As it turns out, on the
evidence before us, we are also satisfied that the foregoing is what happened.

The equally fundamental flaws in process that followed the decision of these
senior officers of the Hospital thatDx.| wi t ry’ s contract had
is demonstrated by the fact that, at each stage, it effectively endorsed that unjust

and unlawfuldecision without any adequate scrutiny of indeed, positively

sought to avoid scrutiny of it. Again, it is a perfectly reasonable impression from
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those events that there is a rather too cosy a relationship between the politicians
responsible for the ébpital and the senior officers at the Hospital who were
eager to protect their own.

We believe that it is likely that the issues which we have summarised above and

discuss in more detail below are a result of a systemic problem, namely the lack

of properprocedures, guidance and training for those involved. As such, it is

likely that the unfortunate events surrounding ®t. wi t ry’ s treat ment
illustrations of a more widespread failure in the management system at the

Hospital and the scrutiny by the Nkter and, amongst others, the SEB of

relevant decisions. If it is not a systemic problem, and is confined to the
particul ar circumstances S uAlrvoiutnrdyi 'nsg t he
employment, then we would be driven to conclude that the individuaistigi

involved in that decisior specifically Mr.AndrewMcLaughlin (the then

Managing Director of the Hospital), M¥artyn Siodlak (Joint Medical

Director), Mr.AndrewLuksza (Joint Medical Director), MRichardDownes

(Clinical Director Ophthalmology Ms. AngelaBody (Director of Operations)

and Mr.AnthonyRiley (HR Director)- would have failed in their duties to

such an extent that, at the very least, they should undergo an extensive

re-training before being allowed to make decisions on employfoenndeed,

other important matters relating to the management of the Hospital, other than

clinical issues) in the future.

We strongly reiterate, however, that we do not think any of the foregoing
involved conscious decisions by any of the individual®lved to act in an
inappropriate way. We have concluded that the system that has built up must
have allowed them to believe that what they were doing was right and normal,
and in the best interests of the Hospital and that more formal procedures or
independent scrutiny were not required. Assuming, therefore, that there was a
systemic failure as described above, it is difficult to say they were individually
at fault. We do, however, record our surprise that not one of thantuding

Mr. Riley whose joldt was to advise on HR issuesecognised the potential
flaws in the process that they were adopting and recommend that they seek
further management training to address this issue irrespective of whether or not
our recommendation for a more widespreadrioael of the management and
decisionmaking processes is accepted.

With that introduction, we now turn to our analysis of the evidence and
submissions presented to us.

Preliminary Matters

The duty of candour and open dealing with the ComplaiotsdB

It is appropriate for us to explain one of our procedural decisions before turning
to address the evidence and submissions that were presented to us.

The procedural history of this complaint has been summarised within the
Minutes of the hearing helsh 16th and 17th March 2016. As will be apparent
from that section, this Board refused an application byARvitry to adjourn

the present hearing in order to enable him and his legal advisers to review the
documents which the SEB, the Minister for HealhdSocial Services and the
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Data Protection Commissioner had been ordered by the Royal Court to disclose
to him. The SEB opposed the application to adjourn.

There is a simple reason why this Board rejected the application to adjourn. The
Complaints Parie&an only operate effectively on the basis that it has faith that

a States Department against whom a complaint has been made-opkede

with the Board and will provide full and frank disclosure of all relevant
materials to the Complainant and the Bbaven if such material is adverse to
the Department’s interests. I f that di
ground for a separate complaint to the Complaints Board. If an allegation that a
States Department had withheld relevant informatios feand on enquiry to

be correct, it would be reasonable to assume that the Board would regard such
actions as a very serious matter indeeahe that would almost certainly result

in a recommendation that serious disciplinary action should be takentagains
any individual, at whatever level, who was involved in or had responsibility for
the failure in question.

There is no suggestion in the present case that any relevant information has been
withheld by the SEB or the Hospital. There are no referencedreeenails to

documents which would appear to be relevant which have not been included
within the Minister’s evidence. We hayv
open basis with material which ordinarily would be treated as confidential (for
example theMinute of the Meeting of the SEB on 18ilecembeR012 when

it considered the termination of DX.| wi t ry' s empl oyment ) . \
therefore, content to proceed on the normal basis that the Minister has complied

with the obligation of candour set oabove. As we made clear during the

heari ng, if the review of the document
order shows that, contrary to our expectation and belief, the Minister has
deliberately withheld relevant information without good reasoe, would

encourage DrAlwitry to make a separate complaint to the Complaints Board.

For the avoidance of doubt, we confir
disclosure of documents would include the fact that the Minister had been acting

on the basis dionafidelegal advice that certain categories of documents could

not lawfully be disclosed even if the Royal Court had subsequently determined

such advice to be incorrect.

The obligation to provide complete evidence to the Complaints Board

Mr. Riley suggested on a number of occasions during the course of his evidence
before us that, if he had appreciated the nature of some of the questions that
would be raised by the Board, he would have ensured that a whole raft of
witnesses were produced. We apemdhthat one possible response to what is
(as will be apparent by now) a damning judgment of the procedures followed
in the present case may be that we did not have all of the relevant information
before us. Such a response would be incorrect. As noteek aliois the
obligation of the relevant States Department to ensure that all relevant
information is placed before this Board when a complaint is made. If that does
not happen in any case, the fault lies with the States Department in question.

Further, ve are satisfied that all material relevant to our consideration was
placed before us. Although MRiley referred repeatedly in his evidence to
telephone discussions which Pdwitry is alleged to have had with various

R.75/2016



17.1.

17.2.

17.3.

17.4.

17.5.

18.

19.

9C

members of the management and sa#ifof which (according to his evidence)

contributed to the conclusions reached abou®dr.wi t ry’ s char acter whi
to the decision to ‘withdraw’ the contract

odd exceptions (for example, the conversation betweerAl@itry and
Mr. Downes on 33uly 2012 and with MrLeeming on 8August2012):

there are no references to such conversations in the documentary records
presented to us;

there are no telephone attendance notes or other written records of such
conversationsaving taken place;

c h

(0]

there are | imited references to such discussi

report which identifies only four relevant telephone conversations which are
said to have taken place prior to@8tober2012 (namely on 31uly 2012with

Mr. Downes$; 8August2012 with Mr.Leeming; 10August2012 with

Mr. McLaughlir’, a very short telephone call with an undisclosed
correspondent on 14ugust2012 — all of which predated the execution of the
Contract of Employment and one call with Mr. Downes on

10 October2012);

there are no reports of any specific additional telephone conversations in the
Report of Mr.Beal;

there are no reports of specific additional telephone conversations in the report
of Ms. Haste.

We are satisfied that ¢ine were no additional telephone conversations with the
key personnel of the manner and type alleged byRilley. As discussed below,
there were some discussions with other members of staff, particularly in relation
to the planning of DIA | wi t r ys'arsl sucgeriesnduring late September to
early Octobe2012, but none of these could be reasonably characterised as
improper or objectionable. If we are incorrect in that conclusion, and there were
numerous telephone conversations that were taken intairgcas part of the
decision to terminate DAl wi t ry’' s empl oyment, there was
the management process (and specifically in the management of Human
Resources issues for which NRiley is responsible) in failing either to have a
system inplace that ensured that details of the conversations were recorded
reasonably contemporaneously or that a record was made of the precise
conversations which were relied upon in making the decision to terminate the
contract of employment.

Whatever elsehte fact that we were presented with the unsatisfactory situation
of Mr. Riley doing his honest best to give evidence about matters in which he
was not directly involved, based on his recollection of what others had told him
at some point in the past butthbut any contemporaneous records of what was
actually said (if anything), concerning events that took place somge&té

! paragraphs 31 to 38.
2 paragraphs 43 to 48.
3 Paragraphs 55 to 63.

4 Paragraph 59.

5 Paragraph 125.
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ago, is itself an illustration of why the process followed in the present case was
so poor. It is hardly surprising that decisionsrevenade on the basis of
unsubstantiated anecdotal evidence if proper records were not maintained. It is
equally unsurprising that any tribunal or body scrutinising the decision making
process should conclude that it fell below the required standardgef dhe
almost no contemporaneous records of the matters which are said to have
influenced the decision in question.

20. It follows that we recommend that the senior management and clinicians at the
Hospital should be subject to a mandatory requirement totamaiaccurate and
preferably contemporaneous records of matters which are relevant to decisions
made by them. If such records do not exist, save in exceptional circumstances,
the matter in question should not be taken into account in reaching the decision
Even in those circumstances, the reasons for a decision should be fully and
accurately documented in sufficient detail to enable proper independent
scrutiny of the decision to be made. The responsibility for ensuring compliance
with such a requirement shld rest ultimately with the Director of Human
Resources and the Managing Director of the Hospital.

(iii) The former Solicitor General's Report

21.  We were urged by Advocate Ingram for the SEB that we should place great
weight on the report of the formerI®itor General because, it was said, he had
conducted a detailed enquiry and had interviewed witnesses (which we had not).

22. We emphatically di sagree. Apart from
ent husiasm for the former 8eeddquittiag or Ge
strong if it had been more critical of the Hospital, we are not bound to follow
the conclusions of the former Solicitor General. Our task is to conduct an
independent review of the matters relevant to the complaint that has been
brought to uslt is a matter for the parties to determine what evidence (including

witness evidence) is to be presented t
is one part of the evidence which was presented to us. The weight to be attached
to any part of the fane r Solicitor General's repo

determine. The fact that the SEB could have called a number of additional
witnesses is irrelevant: it chose to rely simply on the documentary evidence in
its bundle and the evidence of NRiley in relaton to the matters which were
clearly in issue. Indeed, the SEB strongly opposed any suggestion that the
hearing should be adjourned, with Advocate Ingram positively welcoming the
fact that it was going ahead at the beginning of his opening statement to us

23.  As will be apparent from what we have already said, we have concerns about
the former Solicitor General’'s report.

23.1. ltis not entirely clear why the former Solicitor General was asked to investigate
‘“t he ci ssumwoomslihgahe ceuitment of Byl w i StAH that is said
in the introductory part of the report is that the former Solicitor General was
asked by the SEB to undertake that investigation. It is difficult to see how the
public would be satisfied thain investigation by the former Solicitor General

6 Paragraph 1 of the Report.
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could be seen to be independent if that was the intention behind the instruction
to him to undertake the investigation.

23.2. We note the Closing Submission by the SEB which, in part, were based on
instructionsfrom the former Solicitor General in which he stresses that he was
not responsible for the Legal Advisers in th
gave the legal advice in the present case. That is, no doubt, correct. The fact
remains, however, that

23.2.1. Officerswi t hi n the Law Officers’ Department had g
in relation to AhwitwytddecamwatdacofoDrempl oy me

23.22.0f ficers within the Law Officers’ Depart ment
the SEB on 2DecembeR012 in relabn to its decision to endorse the
conclusion that, by 1Blovember2012, the relationship with DAlwitry had
broken down and was dysfunctional such that the offer of a job could be
withdrawn.

23.2.3. Although for perfectly proper reasons, we cannot be showegiaéadvice that
was given in either instance, it is a reasonable inference that the advice was to
the effect that the Hospital and SEB had acted lawfully and properly in making
that decision, as well as advice as to whether reinstatement would be
appropiate. This is because, if the legal advice was that the decision making
process was flawed or breached the principles of natural justice, any decision
to ignore that advice and terminate the employment ofABvitry would be
perverse;

23.2.4.1t is difficult to see how, in such circumstances, an inquiry by the former
Solicitor General into the circumstancesof Pl. wi t ry’ s ‘recrui tment’ <co
seento be independent. Effectively, he was being asked, amongst other things,
to investigate whether the advice winicad been given or ought to have been
given by legal officers within his Department was correct. It is not possible in
such circumstances for the investigation to be free from the taint of apparent
bias—i.e.there will always be a reasonable doubt awhether the report is
truly independent.

23.2.5. That is particularly important where the subject being investigated concerns
allegations that senior public officials and politicians had not properly
conducted themselves. In a small community such as Jerseylifficult to
escape the reasonable suspicion that even the Law Officers may (and we stress
may) be predi sposed to accept the view of th
even where they are trying their honest and usually capable best to conduct a
balancednvestigation.

23.2.6. If the intention was, therefore, to hold an independent investigation, it would
have been much better if a genuinely independent person had been appointed to
undertake the same. That is not to suggest that the former Solicitor General
deliberately did anything wrong. Far from it. We have no doubt that he tried his
best to conduct the investigation properly. It would, however, have been more
likely to instil public confidence in the outcome if the investigation had been
undertaken by someomwatside of the political establishment.
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23.2.7. Further, on the facts of the present case, we had particular concerns about the
investigations that were actually undertaken:

(@) The procedure that was adopted is open to criticism: there was no
“Sal mon | &undeewhich ingividualsemhose conduct might
be subject to criticism (including DAlwitry) were alerted to that
potential criticism and afforded a proper opportunity to respond; there
was limited involvement of legal representatives; Awitry did not
have the opportunity to examine any of the other relevant witnesses;
the inquiry was in private;

(b) On almost every significant matter, the benefit of the doubt appears to
have been given to the witnesses from the Hospital. While the former
Solicitor Generhis critical of some aspects of the process that was
adopted, these appear generally to be because no one could do other
than be critical of the Hospital on such issues. While it is entirely
possible for cases to arise where the benefit of the doubtroparly
be given to witnesses for a public body on every key issue, it is
somewhat unusual (at least in our experience);

(© More importantly there were a number of key findings made by the
former Solicitor General with which we do not agree. Most of these
were ones, with the greatest of respect to the former Solicitor General,
we do not think could reasonably have been reached on the evidence
before him or us.

24. As such, we have carefully reviewed t
along with the other edlence in the case in reaching our independent
conclusions. We have also taken into account the fact that the former Solicitor
General, and the other persons involved in preparing reports on this case, had
the benefit of hearing from witnesses. As will h@parent from what is said
bel ow, we agreed with the former Sol i
issues but reached a different conclusion on others.

(iv) Mr.Ri ley's evidence

25.  The only witness called by the SEB was the HR Director for the Hospital,
Mr. Riley. It is clear that MrRiley was not expecting the degree of questioning
from the Board that took place over the best part of a day. We have no doubt
that Mr.Riley tried to give honest evidence. It some parts it was extremely
helpful. In other parisMr. Riley was hampered because he was relaying what
he believed he remembered others had told him at some point in the intervening
3Y2years. There were, however, parts of his evidence which we could not
accept. These include his evidence about the nurmerdditional telephone
calls that were allegedly made by Bidwitry and some of his explanations for
the decisions in which he was involved.

26. Further, there were certain consistent themesirfMr.l ey’ s evi dence.
27. One theme was a tendency to overstatttens and, effectively, to argue the

case for the SEB rather than giving evidence about what happened. His
statement in his-mail to Ms. Garbutt of 13November2012, under the heading
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(v)

30.

31.
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‘“Consul tant P rAd bwli @ rbépdvisut Hnd tattituDe since
accepting the post has been atrocibusi | | ustrates both

was reflectedn his oral evidence.

a tendency
doubt honestly held beliefs in an extreme manner and also to express firm views
when, as we find, there were no reasonable grounds for the belief. That tendency

The second general theme was to assert that members of staff who were shown
to be acting inconsistentlywithMRi | ey’ s vi ew of events
authority and/or were acting in that manner only because, according to

Mr. Riley, they had been duped into so doing byAwitry. We do not accept

either propositions. What is more likely is that there was an inadequate
management structure at the Hospital that meant that lines of communication/
responsibility were not sufficigly clear or defined, with the result that there
was inadequate communication between the relevant staff members at the

Hospital. That is not the fault of DAlwitry nor did he do anything improper
on the basis of the evidence that we have seen.

The thid general tendency was to start from the premise that everything

that

Dr. Alwitry said or did was not to be taken at face value, with allegations being
made that the latter did not have genuine concerns about patient safety when he
was arguing that surgesjould not be undertaken on a Friday morning and was

simply making arguments to suit his lifestyle or to get more money out of

the

States. We do not accept those allegations. They are, however, symptomatic of

the general attitude of the senior managexial clinical staff at the Hospital of
having formed some fairly harsh views about Blwitry at a relatively early
stage which effectively drove the decision to terminate his employment.

Dr. Alwitry

We did not hear evidence from DXlwitry. That is a disadvantage when

assessing his written evidence, particularly about his recollection of events. In
the event, the relevant evidence is largely in the written material that was placed

before us. We accept that dwitry is and was someone who is teiacs and

demanding. He is clearly someone who will not simply accept being told that
something is the case if he cannot understand it. This drives him to question
what he is told even if the message is relayed to him by someone more senior
than him. Thats not necessarily a bad thing but it clearly could be wearing for
people who were used to a rather more supine attitude from junior colleagues.

It is not, however, a disciplinary matter. iwitry does not give up easily.

Again, that is not necessarilybad thing but it can cause problems if the effect
of the actions is perceived as a challenge to the established order of things.

It is clear that one of the factors that was influencing®r.wi t r vy’ s
the understandable desire to spend tinté Wis wife and4 children in the UK

acti

in the period up to Jul2013. He himself accepts that. We do not, however,
accept the suggestion that this was the real reason behind almost every

communication that he had with the Hospital or that he was raisingpspur

arguments about patient safety in order to serve his selfish domestic agenda.
Indeed, our conclusion is that DXlwitry, as a younger consultant who was

eager to make his mark, was always arguing for whatRifley called the

might be merely acceptable practice.
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32. That is consistent with the references that Adwitry obtained in
November2012 in an endeavour to counter the allegations that he was a trouble
maker. Thus,dr example:

32.1. Mr. Stephen FRCS, a Consultant Orthopaedic Surgeon at Royal Derby Hospital
said:

| was sorry to hear of his resignation from the Trust but delighted for

him that he was returning to his to his family roots in Jersey. | was most
upset to heaabout his current predicament and the untimely unilateral
withdrawal of his new contract by the Hospital in Jersey. | am even
more concerned to hear that my opinion was apparently sought to
confirm this action on the grounds that Amar is didift colleague

and a makewnubdl el am happy to state
had NO communication with Jersey at all and had | been contacted
would have relayed the exact opposite sentiment.

32.2. Ms. Alison Fowlie, the Executive Medical Director at Royal Derby Hiadp
confirmed:

I was not aware of any issues regarding the Jersey post. | have not
spoken to anybody about you.

In my term as Medical Director | have not been made aware of any
concerns around your work or behaviour.

32.3. Mr. Anandan, a Consultant in Ophtimmlogy at the Royal Derby Hospital
stated:

| am writing in support of MrAmar Alwitry. | was surprised to hear
that his consultant post was withdrawn at the 11th hour.

| can unreservedly say that, if you do not appoint him, it will be a loss
to your deartment.

| do not know the reasons behind this decision but find it hard to believe
that he has found himself in this position.

He is a conscientious hard worker who gets along with everyone. As
long as | have known him as a consultant colleague, | hever known

him to enter into any disputes with fellow consultants, management or,
indeed, anyone. He is easy going and devoted to his patients. He always
has a smile on his face and is willing to help out wherever and whenever
he can.

To my knowledge ehhas never caused any trouble and so he must be
devastated by being involved in these difficulties.

I can only assume that you have gleamed [sic] the wrong impression of
him somehow. | can unreservedly assure you that he will be an asset to
your Hospital
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32.4. Mr. Keith Dibble, the Divisional Director of the Royal Derby Hospital stated:

| am writing in relationto MrAmar Al witryé who | have work
for a number of years at the Royal Derby Hospital.

| was Associate (Divisional) Director for Surgicalrdiees when Amar

joined the Trust, and | was always impressed with his positive and

dynamic attitude. Being part of a Division employing 120 consultants,

it was very easy for o6jobbingé consultant
development nor to engage withanagement. As Director of this

Division, my main interaction was with those clinicians in management

rolesi Clinical Directors etc.

However, Amar immediately stood out as a consultant with ideas for

the service, but with a view tempered with realism.digplayed a

degree of imagination and entrepreneurism which |, and indeed other

management colleagues, found infectious. The debates we had were

robust, but positive, and | was impressed with his willingness to
understand the O6managementd perspective.

Amar was both popular and respected by clinical and nursing
colleagues alike, and | always felt that he was a Clinical Director of
the future.

32.5. Ms.Liz Curtin, a General Manager at the Royal Derby Hospital and
Dr.rAl wi try’' s dir e gdarsWatersagyingnanager for 5

é | have al ways found him to be tot al
approachable and helpful. He had a good rapport with patients, staff
and the wider management team.

Mr. Alwitry was the lead for the Glaucoma service and worked with the
trust managemnt team and with Commissioners to review the patient
pathway to enhance patient journey and reduce unnecessary follow
ups. He has supported nurses, Optometrists and Orthoptists to enhance
their clinical skills to support the Glaucoma Shared Care servitke a

in doing so created additional capacity and a new model of working in
the department.

32.6. Mr. S.K. ChoudharyMS, (Opth), MRCOphth(Lon) FRCS(Ed), a Consultant
Ophthalmic Surgeon at the Chesterfield Royal Hospital stated:

| can honestly say that DAlwitry is one of the best clinicians | have
come across in my NHS career and it was a great pleasure and a very
good learning experience to work with him.

I have always known him to be a very hard working and dedicated
professional for whom patient care arsdfety was always a top
priorityée
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Throughout the years | have worked with him | have never known him
to cause trouble or get into dispute with other consultants or the
management. He would rather avoid conflicts and prefer to mediate
rather than get inviwed in any arguments or confrontations. | can
categorically and wholeheartedly say that he is not a troublemaker by
any means at all.

He has always been a fantastic team play and in fact his personality,
behaviour and excellent bed side manners inspréat of confidence
not only in his colleagues but al so

32.7. Mr. StevensoniF-CRCOphth, Consultant Ophthalmic Surgeon, wrote saying:

I have known him as a friend and colleague for oveyddrs, and |
have found him to be a hardworking and cadeistous Doctor and
Surgeon. He has excellent clinical skills, and his interpersonal skills,
both with staff and patients are excellent.

In the years that | have known him, | have not been made aware of any
problems he has had in his dealings with memloérstaff or the
managers of our department, or even in the Hospital as a whole. As far
as | am aware, he has been a well liked valued member of our team
since he was appointed as Consultant.

32.8. The unsolicited reference from MBtepherVernon (the Hon. Pfessor of
Ophthalmology and Consultant Ophthalmic Surgeon) at the beginning of his
report of 8February2013 to which we refer below:

Although not requested here | would like to put on record that your
organisational skills demonstrated during [the six ntio period

Mr. Alwitry worked as MrVer nonds regi strar] wer
have become a benchmark for others to aspire to.

33.  There were other references to a similar effect. At least 5 of the letters predated
the meeting of the SEB (those from Nliibble, Mr. Anandan, MrChoudhary
and Mr.Stevenson) and one, from Mknandan, dated 3lovember2012, was
sent directly to the Hospital in Stelier with copies to MrSiodlak, Ms.Body,
Mr. McLaughlin, Mr.Thompson, MrPrince, Mr.Downes and MrMcNeela.

34.  Wedo not know when the above references were received by the Hospital. At
least one (from MrAnandan) must have been received before the SEB meeting
on 18thDecembeR012. What is remarkable is that:

34.1. The receipt of those references does not seem to hevmapied any
consideration by any member of the Hospital team, the Minister or the SEB that
the decision to ‘“withdraw’” the contrac

34.2. None of the references appear to have been given to the SEB by the Minister or
the Hospital.flany of them had in fact been received prior to the SEB meeting
and were not presented to the SEB, then this would be a very serious matter
indeed. It would equate to a deliberate attempt on the part of the individuals
concerned to present a esided stoy to the SEB.
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34.3. Some were provided directly to Senator I1.J. Gorst in his capacity as the Chair
of the SEB under cover of a letter from Biwitry dated 18Decembel012.
There is no record of the references being considered in its meeting of
18 DecembeR012. It is possible that the letter arrived too late for consideration
at the meeting. Once they were received, however, they ought to have been
placed before the SEB and the decision reviewed in the light of the information
the references contained.

34.4. It appears that the references were put before the SEBMareh2013 over
3months after DrAl wi try’ s contract was terminated.
meeti ng r e c o ithd =ferenbes pravideel i supporadt Bivitry
were sketchy at bést. A sgqas mppears to be the case), the references
which were being considered are the same as those presented in the evidence
before us, we do not believe that any reasonable person properly directing
themselves could have reached that conclusion. The reésrane from senior
professionals with direct, firdtand and extensive knowledge of working with
Dr. Alwitry over a period of years. They paint a detailed picture that is so
diametrically opposed to the one that had been presented by the Hospital that
they inevitably call into question the basis for the decision to terminate
DrAl witry' s empl oyment . I nstead it appears f |
received a delegation comprised of NEarbutt, Mr.Riley, Mr. Siodlak,
Ms.Body and MrO’ Sh e a a n Rileywepeating e chronology of
events on which the original decision was based and which we find to be
misleading and incorrect in material respects. This apparently led the SEB to
postpone making any decision until after the outcome oBMr.al ' swag ep or t
known. After this, we infer, the matter has not been reconsidered by the SEB.
The matter was effectively kicked into the long grass

35.  What the references also illustrate is that the absence of a fair and proper process
in the present case deprived Biwitry and the States of the opportunity to test
whether the judgements that the senior managers and clinicians had formed of
him as a ‘troubl emaker’ were in fact justifi
given the number and extent of the extremelyitpasreferences from senior
colleagues of DrAlwitry who had worked closely with him in Derby over a
period of 9years, it is a real possibility that the outcome of a genuinely
independent review would have concluded that the problem lay not with
Dr. Alwitry but with the senior managers and clinicians at the Hospital in
Jersey.

36.  The other remarkable thing about the references is that they do not appear to
have been considered by the former Solicitor General at all. It is not clear why
this should be thease. It is possible he was not made aware of them. The former
Solicitor General notes in paragrapl0 2 o f his regreved t hat he hac
anecdotal evidence from witnesses that Awitry has had difficult
relationships with Hospitals in the United Kirgd’ which he had not
investigated and, quite properly, had disregarded. If he had seen copies of the
glowing references from senior colleagues of Awitry at the Royal Derby
Hospital, we would have expected him either to have accepted such references
orinterviewed the referees. It is reasonable to expect that, either way, the former
Solicitor Gener Alitrysvouldigve eengliffecent toohE Dr .
one expressed in his report.
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37.  Aswill be apparent from our analysis below, we also takeydifferent view
ofDrAl witry’s actions at the outset of
former Solicitor General and the staff at the Hospital. We cannot see any
grounds for criticisingDrAl wi t ry’ s confusion in rela
the Hospital that he should start earlier than the 6 month period that he had
expressly identified on his application form. The evidence also appears to us to
be clear that, far from trying to be difficult, DXlwitry was genuinely trying to
accommaodate thigelatedly expressed wish for him to start as soon as possible.
We also struggle to see how Pdwitry could be criticised for trying to have
the clinical timetable adjusted or to raise matters relating to the additional hours
that he was apparently beiagked to work for free. These are discussed further
below.

(vi) Patient Safety

38.  Alot of emphasis was placed by the SEB in its submissionsand RMil. ey ’ s
evidence on the suggestion that, in September/Oc&ilig Dr.Alwitry was
raising spurious queshs about the safety of patients if operations were
undertaken on a Friday morning, in order achieve his real aim of not working
on a Friday. MrRi | ey’ s evidence on this wvari e
colleagues were of the firm view that there wereggraunds for DrAl wi t r y’ s
concern, to accepting that Dx.I wi t ry was seeking the
rather than what was normal or best practice, to suggesting that although there
may have been some clinical concerns these were caused ByiDw.i t r y ' s
refusal to work on Saturdays (for free), to suggesting that his clinical colleagues
had formed the view that DAlwitry was (rather duplicitously) seeking to use
the fig leaf of a concern about patient safety as a means of ensuring that he did
not have to wik on Fridays (or Saturdays) or of extracting further money from
the States for so doing.

39.  We are not in a position to judge the precise merits of the concerns raised by
Dr. Alwitry. That would not be appropriate in a consideration of the procedure
that wa adopted. What is clear, however, is that:

39.1. A review of all of the evidence (including his contact with the BMA) shows
that Dr.Alwitry had a genuine concern about the safety of operating on patients
on Friday morning if, as was the case, there was norjoover & the Hospital
over the weekend.

39.2. That view was a reasonable one for a consultant to hold, particularly in relation
to surgery for glaucoma (whichwas @l wi t ry’' s particul ar ¢
supported by the reports from Mstephen Vernontlje Hon. Professor of
Ophthalmology and Consultant Ophthalmic Surgeon specialising in Glaucoma
at University Hospital Nottingham) and Mk.W. Kiel, BMed.Sci., B.M.B.S.
FRCOphth (a Glaucoma Consultant at the Ipswich Hospital):

39.21.Mr.Ver non samadst haefinitel §y” advisabl e t
after surgery, particularly if (as in
medical staff or with colleagues who are not conversant with modern glaucoma
management”’ and that avetsurgery ®n arFeidays onabl
pointing to the actual dangeof such a practice
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épatients with glaucoma who have cataract
intraocular pressure checked the day following surgery. A -post

operative pressure spike can be devastating featient with advanced

glaucoma and | have been an expert in a successful case of litigation

where a surgeon failure to make arrangements for-ppstative care

in a patient having cataract surgery who had advanced glaucoma and

suffered Aheincantrdlvismout 06 of t

Mr. Vernon goes on to point out that dwitry is the consultant who had

per f or rnheldrgestistedy dnthe levels of intraocular pressure that occur

on the day following phacoemulsification surgery in patients with and without

glaucomé , from which it i s rAlevilys was a b | e t o i nfe
considerably more expert in assessing these risks that the clinical staff at the

General Hospital in Jersey. (This is reinforced by the fact thakl@itry is the

author of a text boobn gl aucoma and, as explained in Si
former Solicitor General of 2BecembeR013 had reasonable grounds for

believing that there was a risk of pressure rises even iglanicoma patients.);

Mr. Kiel said the ideal was to have clinios the day after surgery and that he
had also fought for operations not to be undertaken where there was no clinic
on the day after surgery but had been unsuccessfulAlMitry was raising a
concern that was genuinely held by him. He goes on to say:

Asyet there hasnbét been an incident but th
all my juniors to know what to do and where there is only locum junior

cover | have been lucky, but it is only a matter of time and of great

concern to me.

Those reports were dismisgeylMr. Riley as being from friends of DAlwitry

which had been written, in effect, to help his cause.Riley was at pains to

say how experienced the clinical team was at Jersey Hospital and was clearly

happy to accept their judgement that thereweren r eal * saf ety i ssues r1 a
Dr. Alwitry. Mr. Ri | ey’ s attempt to cast aspersions on
Mr. Vernon and MrKiel is and was wholly inappropriate. These are extremely

senior specialists in their field who were giving a professionaliopiin the

knowledge that it would be subject to scrutiny by others, including fellow
clinicians. Similarly, t he Jersey clinical
DrrAl witry’s concerns Risl éhya’vd ngv inde rvad uies (ddr rN
is and was equall inappropriate. This is a matter that should have been

considered seriously and, if necessary, discussed witAlWitry even if the

ultimate conclusion was that the risks of undertaking surgery on a Friday was

sufficiently low that, given the other pseses on the clinical timetable, it

should go ahead. MRi | ey’ s answer that such operations
Friday (and continue to be so) and that there has not been an incident at Jersey

Hospital to date is (for reasons which are too obvious to seithg) not an

adequate basis for dismissing the concerns raised, particularly when they are

raised by a consultant who is known to have a particular interest and expertise

in this area and has published on the subject. Nor is it an adequate response that

one of the existing Medical Directors (MBiodlak) operated on a Friday

morning and was sufficiently bullish about the safety of so doing to record in
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rat her t er swe shoaldsgcl thigdoketbéfaet he éven gets here
This is discussed furer below.

41. A proper procedure would have involved the safety concerns being formally
noted and proper consideration given to those matters. If it had been discussed
(as it should have been) with Dxlwitry, we have little doubt that he would
have been ab to introduce the clinical team in Jersey to other specialists, such
as Mr.Vernon and MrKiel who had different views to those of the clinical
team in Jersey. Consideration of such issues demands that a proper record of
the investigation and reasong finy decision are made. No such record was
made in the present case. Instead, as is set out below, what appears to have
happened is that the senior clinical team simply formed the view that
Dr. Alwitry was raising spurious concerns to achieve a certandaand then
regarded him as a troubl emaker” and
“atrocious”™ because he persisted in r a
was none of these things nor was his behaviour anything other than what one
would expect frm a consultant who held genuine concerns about patient safety
and wanted to achieve the standard of care that he beliekigttly or
wrongly —was required even if that was better than the historic practice in some
Hospitals.

42.  We accept that DAIwitry was duty bound to raise any concerns that he had in
relation to patient safety and we are not surprised that, without exception, all
professionals outside Jersey Hospital who have expressed an opinion on the
matter (including, in addition to the above, Midebottom and the MDU) have
reached the same conclusion. We have to say that we record our frank
astonishment that the former Solicitor General reached the condltisain
Dr. Alwitry was not raising legitimate concerns and was only motivated by a
desie  tkeep His weekends clear so he could return to the United Kingdom

for familyreasons o r  AlwitaytA wiars. not | ooking to put
Saturday covér. Agai n, it might have assisted
he had actually soughthdndependent opinion from other specialists outside
Jersey but he did not do so.

(vii The concept of *“withdrawing the offer

“ ”

43. The concept of withdrawing the offer
in 2012 and has been consistently usgdhem to describe their conduct ever
since (including in the present complaint). While we appreciate the perceived
need to put a positive spin on unattractive decisions, it is unfortunate that this
language was adopted. There is and was no right or rpowine SEB to
“withdraw the offer of empl oyment . T
August2012. As Mr.Riley ultimately recognised, what was happening was that
the SEB was consciously deciding to breach Dr.wi t r y’' s contr
employment and at leMr. Riley was aware of that at the time. In simple
terms, the decision of the SEB was, using®ii. od| ak’' s toosack wor ds
this bloke before he even gets fierea n d , we would add, con
any right of appeal against that breach of theraght

7 Paragraphs 92 to 94.
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C. The basis on which the Respondent conducted the appeal

44. At the outset of its Closing Submissions, the Respondent stated as follows:

At this early juncture in these submissions, the Respondent considers
that it is important that the Board undeasd the premise upon which

it conducted its case atd@thearing on 181arch 2016. The Respondent

was instructed that the Board was only considering the discreet issue
of the procedure adopted by it when terr
contractor of employmenthe Respondent was expressly advises by

mail from the secretary to the Board that issues such as the grounds for
making the decision and in particular those which alleged patient safety
issues, would not need to be addressed nor would form part of the
hearing itself. The hearing explored various issues which the
Respondent considers were outside of the discrete issues. Had it been
aware that the hearing would take the course that it did, the Respondent
would have called various witnesses to deal withiseaes discussed

and importantly: filed additional documentation from the former
Solci t or Gener al Garuary2qidvand thedStateead 1 7
Jersey Independent Case Reviewepared by Paul Beal dated

March 2013 prior to the hearing.

45. It is fair to say that the Respondent appreciated at the hearing that the Board
was deeply concerned by the evidence that had been presented to it in the
present case. We do not accept, however, that the hearing or this Decision strays
outside the areas which reasoyaipuld be expected to be addressed. We are
concerned with the procedure that was adopted in the caseAlfniry. That
involves a review of the facts from the time of his interview, through to the
decision to terminate his employment and the conduct ot h e States’
Employment Board and others after theantination.

46. It is correct that we are not generally concerned with the substantive merits of
the matters that were raised. Thus for example, we have not sought to determine
who was right on the issué whether there was any actual risk to the safety of
patients fronoperating on a Friday.

47.  What we are concerned with, however, is whetheAvitry was genuinely
objecting to operating on Fridays because of concerns that he reasonably held
about patiensafety (as he contends) or whether there was no reasonable basis
for any concern about patient safety such thattDr.wi t ry’ s i nsi stence on
he should not operate on a Friday on such grounds was an inappropriate attempt
by him to manipulate the timdike to suit his domestic agenda (as the
Respondent and MRiley insisted). If it was the former (as we have found),
then the issues required more detailed, formal and independent consideration.
That is a flaw in the procedure that was followed and symationof the
general approach that we found on the evidence before us of the senior staff at
the Hospital insisting that they were right and not giving proper consideration
to relevant factors.

48. Further, there are some cases where, on the evidence befasalyu®ne
conclusion could reasonably be reached. Where relevant, we have identified
this. That is inevitable in what is, in simple terms, a public law challenge. Since
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most of the relevant evidence is to be found in the form of the vagimasls

and leters that were exchanged, and (as we have explained above) we have to
proceed on the basis that all relevant evidence has been disclosed to us, we do
not accept that the Respondent has been prejudiced in its preparations for the
present hearing nor thataught to have been taken by surprise by the issues
raised at the hearing.

D. The Job Description and Draft Terms and Conditions of Appointment

49. We were told by MrRiley, and accept, that the practice in Jersey is for
consultants to cap their remuneoatat 10Pr ogr ammed Acti viti es
though consultants can and do normally work more thaRAK) A PA is, in
simple terms, a block of 4o ur s  owiithinwhe nokmal“working we&k
which the Consultant contracts to work as part of his salariggoyment.

50. In other words, the consultants in Jersey are expected to work additional hours
for free. This is because Jersey adopts a more relaxed approach to consultants
undertaking privately paid work. Indeed, consultants are encouraged to
establish angiursue a private practice. It is expected that the remuneration that
is received from private practice will more than adequately compensate the
consultant for any additional hours that s/he works for free in the Hospital. This
means that consultants, inding Mr.Downes and MrSiodlak, were expected
to and do routinely provide ‘free’ cov

51. Unfortunately that was not set out in the information pack that was provided to
potential candidates for the post for which Blwitry applied. Indeed, it was
not even set out in the draft or actual contract of employment. The latter
expressly provided for exactly the opposite of the practice which is summarised
above. Thus, for example:

51.1. Paragrapt3.3.3 of Schedul8 t o t he ‘' TigonsmLonsaltamts Co n d
(Jersey) 2004 provides:

Nonemergency work after @.m. and before @.m. during weekdays

or at weekends will only be scheduled by mutual agreement between
the consultant and his or her manager. Consultants will have the right

to refuse noremergency work at such times. Should they do so there
will be no detriment in relation to pay progression or any other matter.

Given the terms of this cl| aAwstrggcant he ' n
be taken to exclude weekends.

51.2. It was common ground that DrA|l wi t ry’ s contr act of en
10Pas.

51.3. Paragrapi8.4 of Schedul8 o f t he ' Ter msConsultadts Condi
(Jersey) 2004 provi ded t-chllarotas Qubafsul t ar
normal working hours will be recompsed for frequency and intsity of work
on an agreed scale.

8 See, for example, paragrapit of Schedul8 t o t he ‘ Ter-nConsadtants Condi t i
(Jersey) 2004’ whAil oni tfror nrhentployment ta caf oDr .
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Paragrapii3.5 of Schedulé3 to Schedul8 of t he ‘' Terms and Condit |
Consultants (Jersey) 2004 provides:

Additional Programmed Activities

On anexceptional basjsadditional PAs may be aged between the

Employer and Consultant. In such cases PAs undertaken beyond the

basic number agreed within the contract and job plan will be paid at

the consultants ownrateonanpre nsi onabl e basis onlyé

Paragrapi5.1 of Schedulé5 to Schedul8 oft he ‘ Terms and Conditi ons:s
Consultants (Jersey) 2004 stipulated that ¢
supplement for ofwall availability and any owall availability would be
recompensed by ‘Time Off in Lieu’

Further, it was common ground that thevas no start date specified in the

information issued to applicants for x.I wi t ry’' s post other than a
reference to the job commencing in the winter of 2012. Similarly, there was no

indication in the papers that there was any particular urgehowt ahe

appointment.

The above was an important flaw in the application process. It is and was
inappropriate for the draft conditions of employment to fail to identify that
remuneration in Jersey was capped aPA8 but that the consultant would be
expected to work more than that or to give the impression that the consultant
could be paid additional PAs for work outside normal working hours if that was
not in fact the case. Similarly, if, as the senior managers and clinicians at the
Hospital asserted &ft the contract had been offered to Biwitry, there was

an urgent need for the appointed consultant to start work in November or
DecembeR012, this should have been expressly specified in the Job
Description that was given to applicants. That seenmiseteommon sense.
Further, given the above, and the terms of the contract of employment once
issued to him, we can fully understand Brl wi t ry’ s confusion at why
Plan was apparently requiring him to undertaken PAS rather than the
10PAs that le had contracted to fulfil. We return to this issue below.

Schedulel 8 o f t he ‘Ter m€omanul tGmnt ki t (i berss ey) 200
provided for the regime governing Termination of Employment. It included a

minimum notice period of Bonths for consultantiike Dr. Alwitry, with less

than by ear s’ service. It then provided for t he
employment could be terminated:

18.2 Grounds for Termination of Employment

1821 A consul tant 6s empl oyment may be ter mine
reasons:

conduct

capability

redundancy

failure to hold or maintain a requisite qualification, registration or
license to practice

> > > >

R.75/2016



55.

56.

10¢

A in order to comply with statute or some other statutory regulation
A where there is some other substantial reason to do so in a particula
case

18.2.2 Should the application of any disciplinary or capability procedures
result i n t he deci sion to ter mi ne
employment, he or she will be entitled to an appeal.

18.2.4 In cases of gross misconduct, gross negligemae, wher e a consu
registration as a medical practitio
without good reason, employment may be terminated without notice.

As will be apparent from what we have already said, paradi@j2zhwas not
applied in DrAlwit r y' s case, nor was he permitt
the decision. This process appears to have been premised on the understanding

of Mr. Riley and others that DAlwitry was not technically employed or

entitled to the benefit of Schedul8 until he physically stepped through the

door of the Hospital and started werbrtouse MrRi | ey’ s | egal ter
“gave consideration” to the Hwigpit al

had signed the contract of employment and acted (to hidisagmn detriment)

in resigning from his consultant’'s pos
Jersey. All members of the Board have struggled to discern any rational basis

for the understanding of MRiley and others (including, we assume the

relevan legal advisers in the LOD) which we have just outlined. Both legally

and as a matter of common sense Abnitry was employed under the contract

of employment and the conduct to which such exception was taken by the
managers and clinicians at the Hoapiall related to the performance of

DrrAl witry's obligations under that cont
that the relevant people actually held that view, it was wrong. Indeed, we would

go further and say that we are satisfied that the view amasto which no

reasonable person properly directing themselves could have come.

As such we include in our criticism the former Solicitor General in his
conclusionthat DrA | wi t rnp ledalaight td [respond to criticism of him]

because he had nottystarted his employmentperiopd That conf uses
on which Dr.Alwitry was due physically start work in the Hospital with the

date on which the contract took effect and ignores the fact thai\witry was

properly performing his express obligatsaimder Scheduté of t he ‘ Ter m:
ConditonsscConsul tants (Jersey) 2004 to agr
advance of him physically commencing work. The latter is something which

Mr. Vernon, Mr.Kiel, Mr. Sidebottom, the BMA and the MDU are castsent

in their view: that DrAlwitry should have been commended for trying to

resolve efficiently in advance of physically starting work. We agree. It is

obvious that an efficient process required such matters to be agreed in advance
precisely because dhe logistical difficulties involved in timetabling the

efficient and proper use of surgical and clinical facilities and that is what

DrrAl witry's contract of employment reql
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E. Dr.Al witrvés Application and the Start Dat e

57. It is common ground thdr. Al wi try’'s application expressly
notice period was fonths— i.e.that assuming an appointment in
August2012, he would be free to take up the position in Febr2@t3. In fact
itseemsthat DAl wi t ry’ s not i centhieBmoumit)buas shorter t
Dr. Alwitry did not wish to take up a fulime post until Februar2013 because
of the need for him to provide care for hiskldren. Nevertheless, it was or
ought to have been clear that Biwitry was applying for the job exprsly on
the basis that he would not take up the post until Feb2G$.

58. Having reviewed all of the evidence, we agree with the former Solicitor
Gener al ' s cOnmisdeft tto wonidex if anyone at the Hospital
troubled themselves to read Xlwitry 6 s onl i ne appl hnhdaedopni form
seems clear that, with the possible exception ofNitiNeela, none of those
involved in the interview of DrAlwitry had properly considered his
application. We have identified MkcNeela as a possible exceptiorchese
Mr. Downes recorded the following in ammail to Mr. McLaughlin and
Ms. Body dated 14August2012;

[Mr. McNeela] also adged that he was aware ofthetbo nt h A poi nt

of contentiondo but omitted to mention/ qu
Sadly yet anotheexample of him changing his tune without too much

thought for the consequences!

59. There is conflicting evidence as to whether or not DBbwnes informed
Dr. Alwitry informally during a conversation on 3uly 2012 that the Hospital
had a pressing need fitre successful candidate to start before Chris204as.
Mr. Downes referred to this in @mail to Dr. Alwitry on 15 August2012:

When we met prior to interview for informal discussions and from
memory | thought | had made it quite clear that we hackaging need

for a variety of reasons for any appointment to be taken up ASAP and
by Xmas at the latest. No maemtiwas made at this time of ardnth

start date.

60.  The former Solicitor General concluded that such a conversation did in fact take
place and hen relied on that conclusion as justifying the inference that
Dr. Alwitry was being disingenuous in his correspondence after the interview
in suggesting that the need for an early start date had not been mentioned to
him®

61. Mr. Downes was not, however, itgl so clear about what was said to
Dr. Alwitry in a slightly earlier email. On 14August2012, hee-mailed
Mr. McLaughlin and MsBody stating:

Amar was made aware at our informal discussions that | expected the
new Consultant to start asap since we had a miserable response to
several adverts for a long term locum. | presumed that, as an
established Consultant he would be aware of the usonabrih start

Paragraphs 30 to 39 of the former Solicitor General?’
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date; further that he would have mentioned a proposed delay since it
appears that there was newgeplan to move before next July: the latter
did not happen

62.  Although we appreciate that the evidence given to us was provided Ril&Ar.
who was not a party to any alleged conversations, we note th&® Mi. ey ' s
evidence was to the effect that the tfinsention of the need for a start date
during the autumn/early winter of 2012 was by McLaughlin in a telephone
conversation with DrAlwitry on 1 August2012 when the former relayed to the
latter that he had been successful in in his application.eMiikence conflicts
with the report of MrBeal which records that it was Mdownes who
telephoned DrAlwitry with the good news. Further, in relation to the start date,
after also interviewing the relevant witnesses, B&al records the following in
relation to the discussions over the start date:

The evidence indicates a discussion started between RD and AA for a
short period in Augus2012 on this matter, despite the fact either party
never [sic] discussed it at interview stage or at the informal imgst

63. The above succinctly illustrates the problems created when the fundamental
requirements of the putative employer are not set out clearly and formally in the
relevant application documentation or included on the check list for discussions
with the aplicants. It also illustrates the problems created by the failure
properly to record relevant discussions in an appropriate and formal record. We
agree with MrBeal? that:

This demonstrates a poor recruitment and selection process on this
appointment; trs is supported by the audit of the paperwork. The Chair
has a responsibility to ensure the process is carried out in line with best
HR practice which should include picking up any issues around
references and ensuring that any issues on the applicatiom dice
followed up e.gnotice period and start date.

Overall the process was poor and not comprehensive.

64. On balance, we do not accept that Bownes had a specific conversation with
Dr. Alwitry at the informal meeting on 3luly2012 as indicated in
Mr.D o wn e-mdil of 15August2012. At best, there was a conversation
where Mr.Downes said that there had been real difficulties in attracting a long
term locum so that the Hospital was looking forward to the new consultant
taking up his or her post asmsoas possible. That is consistent with the evidence
given to Mr.Beal and ourselves, as well as Ndro wn exsnail of
14 August2012. More importantly, it is consistent with the correspondence
from Dr. Alwitry. Given his reaction to the news that the Htspvanted a start
date before Christmas (and to Mfic Laughl i n’ s perempt ol
10 August2012) which is discussed below, the fact that he clearly had genuine
problems in arranging child care given that his wife was also working (as a
G.P.) and theonsistent evidence of him challenging matters that he did not like
or understand, it is inconceivable that he would not have responded to the
suggestion of a pr€hristmas start date with a very clear reminder of the fact

101n paragrapt.5.1 of his Report.

R.75/2016



10¢

that his application was premisen the basis that he would not start before his
si X mont hs’ notice period had el apsed.
65. Unlike the former Solicitor General, we do not think o wn e s’ somewhat
equivocale-mail of 15August2012 carries matters any further forward. That
e-mail was writen at the height of the debate over the start date and at a time
when the senior management and clinicians at the Hospital thought that there
was a possibility that DAlwitry would not take up his post at all. It has the
hallmarks of are-mail written by someone who realises that a large mistake had
been madeén failing to pick up on the éonth notice period stipulation in
DrAl witry's application and ®oeswnesessi ng the an
cannot quite believe that he did not raise this fundaahgoint at some stage
even if it was only at the informal meeting on the day before the interview.

66. It was common ground that the issue of the start date was not raised during the
interview itself. We agree with the former Solicitor General that it ishioave
been specifically discussed with all candidates.

67. We also agree with the former Solicitor General that the Hospital was not
entitled to rely on the assumption (articulated by Bswnes in hise-mail of
14 August2012) that the successful applitavould start within three months
unless the applicant raised an issue. The onus was on the Hospital to raise such
matters. The approach of the Hospital was poor employment practice. This was
doubly unfortunate because those principally at fault for fatlirraise the issue
with Dr. Alwitry in the interview (including MrMcLaughlin and MrDownes)
then appear to have used the fact thatAbwitry did not raise the matter in
interview as evidence of his devious character, in effect seeking to blame him
for their mistake.

68. As noted above, MRiley suggested that MMcLaughlin first raised the
guestion of the start date with Dxlwitry when he telephoned him to inform
him that he was the successful applicant. We do not believe that this happened.
First, as we have set out above, it is unclear who actually telephoned
Dr. Alwitry: the evidence to MrBeal was that it was MDownes who made
the phone call. Second, it is not consistent with the documentary record at the
time. Third, it was not suggested bgyaof the witnesses interviewed by the
former Solicitor General or MBeal. Fourth, DrA | wi te-mail 'exchange
with Ms. Nicholson on JAugust2012 was clearly after he had been informed
of his success (“Really rearlthbthedideal | y chuf f e
not know when he was starting.

69. Having said that, we think it is likely that D&lwitry was told by whoever
telephoned him on August2012 that the start date would need to be agreed
and it seems likely that he was expecting at least saygetiation over the
precise date. His-mail to Ms.Nicholson of 1August2012, timed at 17.27,
makes it clear that he did not know when he was starting buf treatvas over
in Jersey by 1®ecember, he would attend the Christmas party. This is
consistat with him expecting at least some pressure on him to come earlier
than Februarg013.

11 paragraph 27 of his Report.

R.75/2016



70.

71.

72.

73.

74.

75.

8 to 15 August 2012

The person with whom the discussion in relation to the start date had to take

place was the Clinical Director, MRownes.

After the weekendfd and 6August2012, Dr.Alwitry contacted Mr.Downes:

Hope youodre well and had a | ove
Really excited about coming over. Thanks again for your support.
é

Please could | also come and see you to discuss my stait nieybe
Friday afternoon of the 24th if

Mr. Downes responded to that message at 8130 on 8August2012, asking
Dr. Alwitry to call him as soon as possible to organise his start date.

That correspondence is consistent with our caichs set out above, that the

'y w

y ou

issue of the start date or the need of the Hospital to have an early start date had

not been raised specifically at any time prior to this point.

It appears that DAlwitry responded quickly to thag-mail and there was at
least one discussion between him and Ddbwnes early on 8ugust2012. It
was at this point that MDownes raised, for the first time, the fact that the

Hospital had an urgent need for him to take up his post and that he was

expecting DrAlwitry to startas early as possible. Dklwitry made it clear that
he had applied on the basis that he would not start until Fet20&8y Contrary

to the impression given by the Hospital witnesses at various times, it was

Dr. Alwitry who was prepared to be flexiblend initially suggested that he

might be able to work a threkay week. The latter is evidentfromBvl wi t r y ' s

e-mail to Mr. Downes of QAugust2 0 1 5 w h e r My plando cenge iowkr

and work for tamdeet heéayisné ti al of f
8 August2 0 1 Richéard Downes has indicated that you would like to start
initially on )Ja part time basiséo

The conversation proceeded on the basis thaAlmitry would see if he could
make a threeglay week work from his perspective. The conversatiom wit
Mr. Downes was followed by a telephone call to Meeming, the Medical
Staffing Officer responsible for issuing the contract of employment. There

er (

appears to have been an issue before the former Solicitor General as to whether

or not Dr.Alwitry had proared the offer on dugust2012 by misrepresenting
that Mr.McLaughlin had approved that request although IMeming himself
could not remember the conversation in question.R¥ey initially repeated
this suggestion in his evidence to-uagain seekig to blame DrAlwitry and
suggesting that he duped Nleeming to act outside his authoriybut then
conceded that MiL,eeming had the authority to issue the offer and was the
appropriate person for DAlwitry to contact. Mr.Riley explained that, absne
point, he had suggested to Meeming that he was not sufficiently attuned to
Mr.Mc Laughlin’”s thinki hepmirgrmall authorayttg
issue the offer, he should not have done so at that particular point i time
i.e.to the extenthat there was a problem with Mreeming issuing the offer
on 8August, it was an entirely internal matter.
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76.  There is no doubt that DAlwitry spoke to Mr.Leeming on 8August2012. It
is also clear from the offer letter issued on that day that-bmirg also spoke
(as one would expect) to MDownes and that he was aware that the start date
was still very much under discussion. The offer letter itself says:

Please kindly advise us of a definite start date. | have put the start date
as 12thNovembeR012, if that needs to change please let me know.
Richard Downes has indicated that you would like to start initially on
a part time basis, 8ays a week to allow you to return to the UK to
your family and help with childcare. From speaking to Richard |
undestand that you resume full time duties from around
4th February2013. | would be grateful if you could confirm the
timescales for the above agreed arrangements.

7. From that passage, it is evident that the letter reflectedMre mi ng’ s det ai | ed
discussionsvith Mr. Downes and was not procured by any misrepresentation
by Dr. Alwitry. While it seems that DrAlwitry discussed the possibility of
working part time until Julz013 with Mr.Leemingd? that was never going to
be acceptable to the Hospital and theeotktter, issued in accordance with
Mr.Leeming's authority, refl ebaweed) what the apfg
had discussed with DAlwitry and was prepared to sanction at that time.

78. Dr. Alwitry immediately started to see whether the three day workiagk
would be feasible. He-mailed Mr.Downes on Fugust2012 at 12.2%.m.
conf i r mi n gfurodsly tryinditesortoatdogistics for the move dver
and acknowledging that he had not appreciated that there would be logistical
problems at the Hapital until he was properly over. He explained that it did not
look cost effective for him to fly back and forth but raised the possibility of
offering Mr.H (the person who came second in the interview process and was
currently employed at the Hospitallocum post.

79.  That was followed by a furthermail on 9August2012 timed at 3.35.m., in
which Dr. Alwitry said that the flight times did not work for the proposed three
day week and requesting that the Hospital accept the Fel®QaBystart date:

My plan to come over and work three days and fly back each week is
looking unrealisticé

€ the flight times are also not very conducive eithéthave tried to
look at making it workable

BMI baby have stopped flyingly FIlyBE are t
back to the Island on Sundaynly Monday. The flight on Wednesday

from Jersey to East Mids is at lunchtime which messes up the

Wednesday. In order to be back on Wednesday evening for the kids on

Thursday | 6d have to fl| ywl19mM@emadh t o Gat wi ck
Wednesday and the train it up to Notts.

Could we please stick with my original six months to starting please. |
promise | did put it on the application foritplease check with Olly.

2See paragraph6 of the former Solicitor General's report.
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My wife has set up a meeting for Monday and her resigmégtter is
printed out. Gmont hs from Monday | 61 I be wi
to start with you on Monday 11th Fe
DrAl witry's plan to revert to his origi
e-mailto Mr. Thompson at 9.38.m. on 10August2012 when he informed him

that the planned start date wasFL& br uar y avoultl havenliged toh e  *

start sooner but logistics are impossible

At this point Mr.McLaughlin became involved. On Hugust2012 he wrote
to Dr. Alwitry in fairly peremptoryterms:

While it is noted in your application that your start date would not be
for 6 months, we had hoped that you would be able to join the Hospital
team by mieNovember given that the possibility of a delayed start date
was not discussed with the defpaent prior to, or indeed during, your
interview. | am now aware through your conversations with both
Mr. Downes and Oliver Leeming that you would be unable to start until
mid-February at the earliest.

As you may be aware from your conversations withDdrwnes and

Mr. McNeela, the Ophthalmology department is under considerable
pressure and it is imperative that the third Consultant starts as soon as
possible. Whilst we understand your present circumstances and the
reason why you would like to delay yotars date, | have met with the
Clinical Director of Surgery and am unable to accommodate your
request due to service pressures. As an employer we always try to
accommodate such requests provided it does not conflict with the
exigencies of the service. | derstand that MrDownes has also
suggested a-8ay per week working pattern as an interim measure but
that this would not be suitable for you either.

I hope you will understand the position we are in given the pressure the
service is under. It will be Wi considerable regret that we will have to
withdraw our offer of employment unless you are able to confirm that
you will be in post here in Jersey by Detcembef012.

I look forward to receiving a positive response by close of business on
Wednesday, 1b August.

As will be apparent from what we have already said, in our judgment that letter
reflects an inappropriate understanding of how the Hospital ought to recruit
personnel. If there was a genuine and pressing need to have the Consultant
appointed bymid-November 2012 or, at the latestD&cembeR012, this

should have been stated clearly and unequivocally in the advertisement and the
materials sent to prospective candidates. It was not. It should also have been
raised specifically at the interview§he onus to raise the issue was on the
Interviewing Board, not DrAlwitry. The failure to do so in the case of

Dr. Alwitry is inexcusable in particular given the factthat,asMic Laugh !l i n’ s
letter accurately noted, DAlwitry had made it clear in hiapplication that he
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was not anticipating starting in post until Febru2dl 3. Having failed to make
these matters clear to Dklwitry either before or during the interview, it was
equally inappropriate retrospectively to seek to impose on him a differen
commencement date to the one that he reasonably anticipated, particularly when
the attempt is couched in terms that suggest that it was someha@unidry

who was being difficult rather than MvicLaughlin and his colleagues who
were trying to rewrite the terms of the job offer.

Mr.McLaughlin’s rather muscul aAlwitrgt yl e of maki r
should just accept the new terms also fed into the misconception that spread at

the Hospital aboutDAIl wi t ry’' s attitude. Wbeat becomes ap
through the history of this case is that the senior staff at the Hospital seem to

have formed the view that DAl wi t ry was “di fficult” because
simply do what he was told or would question the rationale for peremptory

demands of the typmade by MrMcLaughlin. We strongly suspect that this

reflects an unhealthy style of management at the Hospital, where the senior staff

expect to be obeyed unguestioningly, rather than any fault on the part of

Dr. Alwitry.

Dr. Alwitry immediately respond® to MrMc Laughl!l i n’ s l etter. As
evidenced by hise-mail to Mr. McLaughlin of 10August2012 (timed at

3.55p.m.), he spoke to MMcLaughlin by telephone. In hig-mail he

apol ogi s e d caushdaybu ahdeRichama thassle even t hough, as we
have bund, he had nothing for which he ought to apologise; if anything, it

should have been the Hospital apologising toAbwitry for the obvious and

fundamental flaw in their recruitment process in failing expressly to provide for

a start date for the new gtor even mention it during the interview. Biwitry

ex pl ai n alldanytoh the literature said was Winter 2012 which |

erroneously presumed was any time up to Spring 2013! That i s consistent w
Dr.Al wi try’' s application easonable mitke assumpti on
circumstances. Finally, DAlwitry yet again tried to find a compromise:

As previously discussed if | could sténe three day week thing on
1stJan and then start properly on Feb 11th that would really help me

out . Fr om haveno prableri éolng 6 clinital sessions on
the Monday to Wednesdayi.e. clinics and theatres to catch up for
what 1 6d miss in Dec. I f started in Dec

anyway which defeats the object of attempting to catch up with activity.

Dr.rAl witry’ s under st andalbdweght eatsi olnetter Mpof
10 August2012 was more accurately captured in ®umails to Mr.Downes
timed at 9.32.m. and 10.48.m. on 13August2012:

In the earlier of the twe-mails, he stated:

Been doing dot of soul searching about coming to Jersey. This letter

and ultimatum from Andy M has shaken me a bit. To be honest if this is

typical of the management style of the Ho
the sort of place | want to spend the rest of my wgrkfa in.
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y ment | awyer at Benest s. They

e spoken to the BMA and one of
I
ieve Andyds stance.

® 3o

I v
empl o
beli e
Youbve been really wunderstanding o
clearly managémeht sdendét bwobhe cl ini
to walk away its not a reflection on you and Barileyould have been

a pleasure working with you both.

I am furiously trying to sort out a nanny to look after the kids and if |
cangetsomeone thenlwillgraa bl y sti |l |l come but |
can get everything in place. At least the three day working week till Feb

will soften the blow so thanks for sorting that for me.

In the latere-mail Dr. Alwitry set out a further complicating factor (one of
DrrAl witry’s children had been schedul e
8 January2013) and stated:

I &m really bewildered by Andyds r e:s
his comment was Ais that the sort
Anyway, | 61lilt toruy awid hs AArntdy . I f it

volunteer for Xmas next year!

We have to say that we are not entirely surprised byAWv.i t ry’' s r eact.i
illustrates why having a flawed procedure for recruitment reflects badly on the
Hospital. We shold also note at this stagethatBrl wi t ry’ s deci si or
both to the BMA and an employment lawyer in Jersey about the issue was
equally understandable and, indeed, what one would expect a responsible
person to do.

Mr. Downes sent ae-mail on 13August2012 asking what DAlwitry felt
“about 1Dec. start as 3lay week until 11tk e b.Da Alwitry responded
saying if it was possible to persuade MicLaughlin to allow a February start
date, he would be very appreciative. As is apparent from déhaail,
Dr. Alwitry had clearly (and understandably) identified MtcLaughlin as the
person who was insisting on the early start date.D/dwnes responded by a
furthere-mail to Dr. Alwitry on 13 August2012:

The post was created principally to deal wititient throughput within

the department; waiting list times were the principal driver. Funding
was made available to support an interim long term locum, a post
which has proven impossible to fill (with the exception of the odd week
here or there) for a ariety of reasons, principally geographic. The
waiting lists continue to rise hence the pressing need to have someone
in post ASAP. There is no reason to believe we will be any more
successful in locum recruitment for these next few months than
previously.

A start date of February will not be acceptable for the above reasons,
but the department could manage with a start date, and limited working
conditions, as per my earliermail.
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Dr. Alwitry responded with twoe-mails on 14August2012. He was clearly

trying to work out the rationale for what he perceived to beMt.L augh!l i n’' s
insistence on a start date db&cembef012. He was equally clearly struggling

to identify one. He had spoken to Msgela Body and MrMcNeela, neither

of whom (according t®r. Alwitry) considered the situation to be as serious as

Mr. Downes was suggesting and he had clearly identified\dtaughlin

making an irrational demand:

In his firste-mail on 14August (timed at 9.14.m.), Dr.Alwitry said:

My big issue i$ will the few months/1@eeks between the time you

guys want me to commence and the time | wanted to commence make

that much difference? | dondét think it wi
to about this agrees. | think that Andy M is exaggerating when he says

that we are so desperate to have me start then. | can appreciate its

desirable and ideally it would be good if | could start then but it is not

so desperate that irreversible damage to the department will occur.

Having spoken to Angela Body and seen the vggitines spreadsheet

she kindly supplied to me its [sic] doesni¢
will sink the ship. I spoketoBartléy and he said he would be
with an 11" Feb start and it would not be all that detrimental. He is

going to look at th waiting list again tomorrow afternoon. | spoke to

Andy L yesterday morning trying to gauge whether the management

were all so heavy handed/disregarding of personal circumstances and

he coul dndét understand Andyodés urgency to

é

The strangehing about the locum thing is that apparently (third hand

information so not 100% about its truth and not my place to ask him

about it) Matt has actually asked for another locum. Andy could easily

have given you approval to appoint Matt as a temporaryrfoand he

could have already been in post and sorting the problems out. It would

have been cost neutral, good for Matt and
to be in this situation.

Wi | | get back to you once | 6ve made progr
to sortlogistic and | 6ve heaM ldwaticlostkeas r om Andy

much as you and | really hate that | am causing problems before even

startingé The whole thing is embarrassing for
it could have been avoided if Andy had taken a balhreaw. | made

it clear on my application that | could not start for six months

specifically to avoid this sort of problem.

Andydés threat to withdraw the job offer h
back uptocé Andyb6s intransigencéoleis adversely
family for no firm reason | can fathom. | think he thinks that | want the

job so much that | would come anyway regardless of what he says or

does. Heds sadly mistaken.

I am asking him toeconsider and allow me my 11feb start date. We
could use th funds from my wages for those ten weeks to get extra
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sessions done to keep us afloat until | can start properly. If he still says
no then | guess | take it up the | a

At 11.29 on 14August, Ms.Body e-mailed Dr.Alwitry recording the fat that
he was st i | formalaspbnsenfigpm @isaagardeng your starting
dat¢ and continuing:

As agreed we have discussed the situation in depth to see if we can
accommodate your request of starting later than Distember.
Mindful of the demads and considerable pressure on the service that
Andrew has explained to you unfortunately it still requires the position
to be filled as quickly as possible.

Therefor it is still necessary that the date of theDetember stands
and we will be gratefuf you are able to confirm this by tomorrow the
15thAugust as outlined in Andrewodos | e

It appears that MdBody was therefore relaying the product of further
discussions, presumably with MvicLaughlin, to Dr.Alwitry and reiterating

that nothing hd changed from the terms set out in hisAL@ust letter. We note

in passing that this means that paragragh of t he f or mer Sol i
Report is not correct if it is intending to record a suggestion that the only
involvement that MsBody had inconsidering DrAl wi t ry’' s appoi nt
on 31 July 2012. The documentary record shows that she was involved in
discussingDrAl wi try’ s start date with other
We note also the for mer Solwas nat or Ge |
persuaded that MBody ' s vVvi ews wer e f aiemaily or f
exchanges. We are not in a position to judge whether that conclusion is correct.

The documentary record is equally consistent with Bégly having been

instructed to folbw the line set by MiMcLaughlin.

Dr. Alwitry responded to MsBody at 12.1%.m. on 14August2012 recording,
amongst other things:

I made it clear that | would require six months notice for starting for
various reasons which I will not bore you withlstDecember was so
critical to start you would have hoped it would be mentioned in the
advert, the job description or discussed -p even during the
interview. Also if | was clear on the application form that | had to have
6 months notice to starthy was | shortlisted/interviewed/appointed
etc etc etc.

As will be apparent from what we have already said, we agree unreservedly

withDr.Al wi try’' s comments. The advertisemé
were procedurally flawed for the reasons suictty summarised by him in the
aboveemaill. The problems that had then ensu
own making.
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93. Dr. Alwitry continued:

Very bewildered and saddened by this. Seems a bizarre way to treat a
potential new consultant. Anyway nouyg@roblem.

If you are motivated to (or allowed) could you just let me know what
damage will occur with a February versus a December $tavould
really help with understanding the situation we in [sic]. It seems clear
that the 1sDecember start date Wistand but really the decision now

is whether | come at all.

If | came over in December and did some free clinics for no pay for you
would than help??

There was no reply to thatmail. We note further that, contrary to the attempts

by the Hospital tgortray Dr.Alwitry as constantly trying to bend the process

to suit his family requirements, no one in the senior management of the Hospital
appears to have considered his offer to work for free to relieve any pressure on
the system if the same genuindyisted. A good procedural process would
have considered that offer both at the time and subsequently when decisions
were being made as to whether or not to break the contract wigivibiry.

94. Ms.B o d ye-mail appears in part to have prompted Blwitry * s seec o n d
mail to Mr. Downes on 14#ugust2012. This was timed at 3.@8m. We also
infer that thee-mail followed on from a telephone discussion with, amongst
others, MrDownes (which is referred to in MDo wn essnail of
15 August2016 timed at 135, and records that there were discussions with
r e g a rwditing tiones; locum unavailability gtdDr. Alwitry said:

Thoroughly confused now. Angela was the one who told me that it

wasnot t hhat bad. I n fact her and | had a
neded a third consultant at all! I f it r ec
to make it work. Just wish someone had written down a start date or at

| east mentioned it so that [ coul déve sort

have had this grief. Will discusstith my boss tonight and make
decision by close of business tomorrow.

95. Ms. Body forwarded hee-mail exchange with DrAlwitry to Mr. McLaughlin
at 4.30p.m. on 14August2012. 14minutes later, MrMcLaughlin replied to
Ms. Body and Mr.Downes in the fdbwing terms:

Hmm. This really is not what | would have
t o come haee todlneed o peak to Arldwnd | think we

should take advice from Tony Riley because, even if he does deign to

grace us with his presence in @amber, this chap looks like trouble

and if we can | think we should withdraw our offer and take the other

candidate while he is still available.
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This email shows a lack of any proper understanding of the cause of the
problems that had emerged. Theseeverc r eat ed by the Hospi
Mr.Mc Laughlin’s rat herAugust.fToey tvarenrmttoe | et t
DrrAl witry’'s making. As we have already
symptomatic of a culture in the senior management of the Hbépitidenced

by the manner in which they dealt with Pdwitry generally) that expects an

almost unquestioning obedience to their demands.

Further, thee-mail also illustrates why a genuinely independent review of
decisions such as those which are thigiect of the present complaint should

have been undertaken before the decision was taken. From absudgust, it

appears that the senior management at the Hospital had (incorrectly, based on

the evidence before us) pigeboled DrAl wi t ry asakertraodl
were almost looking for further signs of it. Those individuals should not have

been involved- or at least not without a proper review by independent
personnet in the subsequent decision to break ®t. wi t ry’ s contr a
present the cade the SEB. It is and was almost impossible to conclude that the
subsequent consideration of Brl wi t ry’ s empl oy ment acec
principles of natural justice that we would expect to be applied by a responsible

public body in matters relating to tihecruitment and dismissal of consultants

at a Hospital. Whether or not it was actually fair (which, in the present case, it

was not), it is equally important that the processeisnto be fair. It cannot be

seen to be fair when those involved in makihg tlecision have very clearly

made up their minds about the character of an individual in advance and have

done so on a misapprehension of the relevant evidence.

Mr. Downes responded to MvlcLaughlin at 17.51 on the same day. This was
the e-mail to whichwe have already referred in which NDownes recorded
the fact that MrMcNeela was aware that Dklwitry had stated that he had a
six month notice period on his application form and suggested thAtidiry
was awa wouw informab discussions tha expected the new Consultant
tostartasap . He t hen went on to say:

| presumed that, as an established Consultenvbuld be aware of the
usual 3month start date: further that he would have mentioned a
proposed delay since it appears that there wager a plan to move
before next Julyé

I am also confused. If he wants the post then he should accept it as
offered. | am no longer sure that we know the complete picture but if
this is an example of things to come then | agree with Andrew.

On a more padsive note Matt is still available and wants to work here
with no obvious strings attached.

We have already criticised the approach reflected in the first paraggapht
above. The subsequent paragraphs are consistent with the management style to
whichwe have referred above.

R.75/2016



99.

100.

101.

102.

11¢

G. The Contract of Employment is agreed

On 15August2012, Mr.Alwitry e-mailed Ms.Body, Mr.McLaughlin and

Mr. Downes confirming that he would start orD&cembef012. He asked

Ms. Body for a meeting to go through the wagtin | i s t swhdné¢looked s e
at them things were not ideal but not so bad as it seems n  ogetéhgrip t o *
with where we are going wrong so | can understand the service needs better
and we can all fix it . He concluded by saying:

Onelastditchattmpti i f | 6 m s tDacermbermarg thennakidgs t
leave over Xmas as agreed with Richard that means | am only working
for 2 weeks before the start of Jarnwould two weeks make that much
difference? Could | not make a fresh start on 1st Jan? Worth a tr

The revised formal offer of permanent employment was sent talitry and
agreed on 2RAugust2012. At that stage there was a binding contract between
Dr. Alwitry and the SEB. It was that contract which the senior management
subsequently decided dmtrately to breach.

We note that the former Solicitor General concluded in para@@pif his

Report that the variousmails among senior staff in milugust2012 should

have prompted a meeting to consider whether to appoint another candidate
b e ¢ a alama bells were ringing loud . We agree that i f
course of withdrawing a job offer is to be taken, it has to be done before the
contract is actually agreed. That is a simple matter of the law of contract. As

t he

such, if the Hospital wanted &ppoint someone elseinBx.| wi try’ s pl ace,

should have done so before sending out the revised formal offer of employment
on 21August2012. We disagree with the implication that Biwitry had done

anything to cause tharmabaid msBeltlhat wwoaghitng.o

been heard were those that were sounding as a result of the flaws in the
Hospital' s appointment procedur e. We
considering taking the exceptional step of withdrawing an offer of employment

to a senior consultant to whom they had made the offer some two weeks before,
at the very least it should follow a fair procedure which would inevitably
involve making any concerns known to the putative employee and considering
any representations s/he magka in response.

The discussions _in_September/October 2012 about clinics_and surgery
times

We accept that both the Hospital and Biwitry had obligations to prepare and

agree a draft job plan. This would include the timetable for clinics and surgery
This was an express requirement in Sched@utethe Terms and Conditiors
Consultants (Jersey) 2004 which was incorporated into the Contract. As
paragrapt8.1.1 of Schedul8 makes clear this was a mutual obligation,
refl ecting a “ p dheternseand vwas pd reqairpngent @@ ¢ h
Dr. Alwitry to accept working hours in excess of theP&s agreed. There was
equally no requirement on Dilwitry simply to accept what he was given,
whet her on tlisemabhidsiappobatche sRigygrested
evidence and MDownes at the time or otherwise.
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103. On the evidence before the Board it is clear thaiAQvitry set about trying to
agree his job plan in accordance with the Contract and good practice (as
confirmed by the independent referendes which we have referred at
paragraplt82 above).

l. The discussions over the permanent timetable

104. On 5SeptembeR012, Dr.Alwitry e-mailed Mr.McNeela asking if he and
Mr. Downes had sorted out his timetable for the period after Fel2Ga®
(i.e.one Dr.Alwitry was working full time). Understandably, Dalwitry
indicated that he was anxious to resolve matters so that he could book flights to
and from the UK to be with his family at the weekends. (The references to
“MMC trabecul ecteomy”bébow"“ IME toab sur
certain patients with glaucoma).

105. At or about this time, MDownes was on leave. On $@ptembeR016,
Dr. Alwitry e-mailed Mr.Downes, saying:

Hope you had a lovely break. Welcome back to work!

Have been speaky to Carol, Bartley, Judith et@bout my proper
timetable from Feb as | am keen to get it sorted.

Carol is going to sort me out with a clinic room of my own (which is

great) so the clinic timetable can be flexibles o I wonot b
inconveniencing you anghessing around with your room thankfully.

She doesndt want me to have a clini
already too busy which is fine by

my two sessions off in lieu of-oall (instead of the Monday as per the
prelim timetable).

| gather 1 6m in DSU theatre on Mond
hoping | can have a clinic on Monday mornings meaning that | am in
al | day Mo nd sl Judithetalls nieésime has rnfuesday

mornings available in DSU for anoth#reatre session for me. That is

ideal as if | do my MMC trabs on the Monday afternoon, | can review

them in the morning and take them back to theatre if needdlae
AC/leaks/haemorrhage blocking osteum needing TPA etc. | really do

need lists on consetive days so that | have the facility to take the
glaucoma cases back to theatre next day if neéded

é

Essentially if we can sort the timetable so that | have clinic Monday

AM, theatre Monday PM, theatre Tuesday AM and Fridays my two
sessions off in lieof onc a | | | 6lilt heerkappy 6m not
about. Have spoken to Bartley about this and he seems to be happy but
obviously | need to make sure youc¢
workable/ok for the logistics of the department.

é
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106. We note at this pot that, consistently with his subsequent correspondence,
Dr. Alwitry was making it clear from the outset that he needed the facility (in
his view) to review glaucoma patients and take them back into theatre on the
day after their initial operation if nessary.

107. At some point DrAlwitry must have been given a proposed timetable. At
9.26a.m. on 245eptembeR012, hee-mailed Mr.Downes saying that he had
somsesues with the proposed timetable which he
Mr. Downes and MrMcNeela. Mr.Downes responded on the same day,
saying:

Timetable now sorted not adhering to your wish list but it is the best
| can do at present!

Mon.i am OPD with Tania; pm off

Tuesi am DSU*; pm OPD with Asim and Tania

Wed.i no fixed sessions

Thurs.i am OPD with Asim; pm alternate weeks DSU*/OPD
Fri. i am alternate weeks main theatres*/OPD; pm off

é
As points of explanation:

I wi || have to keep Mon. DSU I ist since
business/meetings etc.) and anaesthetic rota difficulties
é

*Thurs pm and Fri am lists these are alternated with O&G but may

be possible to negotiate so that you do DSU listsiohlyave sown the
seeds but not taken it any further since you have stated a requirement
for next day theatre availabilit§

Tha e-mail was copied to a number of pdepncluding Ms.Body, Mr. Akin F

(a consultant gynaecologist and obstetrician at the HospitaljJudghGindill,

Mr. McNeela, and MsCarol Hockenhull (a clinical nurse specialist at the
Hospital).

108. Later on 24Setember2012, Dr.Alwitry e-mailed Mr.Leeming asking him to
confirm that the Contract was for BAs, split 2sessions in lieu of enall,
2.5SPAs and 5.BDCC (1 of these an administrative session). IMeming
confirmed that this was correct later tluaty. We infer from thig-mail that
Dr. Alwitry had realised that the proposed timetable required him to work more
than 10PAs.

109. As recorded by the former Solicitor General in parag@&plof his Report,
Mr. Downes went on Annual Leave from 3&ptembeR012. Dr.Alwitry was
therefore not in a position to liaise with him further about the timetable.

110. At 1.24p.m. on 24September 2012, DAlwitry sent ane-mail to Ms. Judith
Gindill (the Head of Nursing and Divisional Lead heatre and Anaesthesia)
sayingthat he was not happy with the proposed timetable. He explained that his
concern related to operating on a Friday. He also said:
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Going to speak to Richard and Bartley about this but just wanted to ask
you firsti are there any other slots in DSU or maneatres (pref DSU)

for alternate weeks that you could give me instead of Friday morning?
Or would/could the gynae lot do every Friday am instead of
alternating?

Any space on Wednesday mornings so | can have a list to take my
glaucoma patients back to theaon??

111. Contrary to the implication in paragraph8 of t he f or mer Sol i
Report (that DrAlwitry had somehow gone behind Mb.o wn e s’ back |
contacting MsGindill), Dr. Alwitry was making sensible enquiries to see if
there were alternativiheatre times available. M&indill (who, by this time,
had been copied in on MD.o w n emdil of 24 September) responded at
14.20p.m. on 24SeptembeR012, saying that she thought Biwitry had been
sent an old version of the proposed changeseBtlesed what she believed to
be the final version. This was different to the timetable that had been sent by
Mr. Downes and showed DAlwitry undertaking his eye list on a Thursday
afternoon rather than alternating between Thursday afternoons and Friday
mornings.

112. Dr. Alwitry was pleased to receive M&.i n d e-rhall bug quite properly,
wanted to check that MDownes had agreed to what appeared to be changes
from the timetable that he had previously sent to Abwitry. On
25 SeptembeR012, Dr.Alwitry e-mailed Ms.Gindill saying:

Theatre times look great to me.

Means that | would have alternate Monday afternoons to put my big
glaucoma cases on so | have the next day to take them back to theatre
if required. But has RND [MiDownes] agreed to sharninthe alt
Mondays and Thursdays with me? He sent me a provisional timetable
with main theatre still on it for Friday mornings alternating with DSU

on Thursday afternoons.

Hence the confusion.

I 6m really happy witflithaeodlolit meoakl
perfectly in the long run and it makes no sense me doing my eyes in

main theatres. Also operating on a Friday when you have no junior
staff on at the weekend to | ook af
introduces significant clinical risk.

If he sas no to sharing the Thursday/Monday afternoons is there any
chance of an alternative Wed morning or Wed afternoon listin DSU???
Just need lists on consecutive days for my MMC trabeculectomy cases.

113. Ms.Gindill replied later on 25eptembeR012. It is ckar that she had spoken
toMrrDownes and relayed the fact t hat , t
one set out in MD 0 w n emsail of 24 SeptembeR012 but that it was open
to Dr. Alwitry to negotiate changes to it with other consultants:
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As far asl understand & | had a telephone conversation this morning
with RD [Mr. Downes] he will be keeping the Monday afternoon,
Tuesday am is for you Wednesday pm & Thursday am is Bartley and
you will have to alternative Thursday pm and alternate Friday am in
mansi if you and Akin F agree to change this then that is OK with me.

| have taken @nonths to get all parties to agree to these timetable
changes and as you can imagine | can not go back now and make any
other changes so if you want the occasional Wetinegou will have

to negotiate those with Bartley.

Any reasonable reading of thatmail would lead the reader to the conclusion
that Dr.Alwitry was being told that MsGindill (with the approval of

Mr. Downes) was effectively stating that the timetad#eout in MrDo wn e s’
e-mail of 24 September was fixed unless Biwitry could negotiate changes
with Mr. F and/or MrMcNeela. It made it clear that this was something for
Dr. Alwitry to negotiate himself, something that MRiley confirmed in his
evidence to us was common practice among consultants. As is set out below,
Dr. Alwitry took up that invitation.

114. As suggested by Ms&indill, Dr. Alwitry tried to approach MrF, initially
through MsGindill herself. On 2%eptembe012, Dr.Alwitry e-mailed
Mr. Gindill asking if she had managed to speak to Mabout agreeing to
Dr. Alwitry operating on Thursday afternoons, with Nrtaking the Friday
morning slot rather than alternating the times. Adwitry continued,;

I am not trying to be difficult. ie need to get over to see my family is
i mportant to me but isndét the main thrust
Friday operating.

This Friday operating issue has been debated before and was the

source of problems in the past. | had understood that thenaegts

were made and that the lack of junior support at the weekend was an

acknowledged reason for avoiding eye lists on a Friday. In fact Richard

[Downes] argued vociferously against Friday operating when he first

startedi my dad thinks he still has sa@ad copies of those letters from

Richard so heds going fgshoudmgke and di g t hos
interesting reading considering that now he suddenly thinks its ok.

Anyway, | am unhappy operating on a Friday when we have no junior

cover over the weekd. What happens if | get complications and have

to bring people back? My glaucoma cataracts | like to bring back to

check their eye pressures anyway as they are at risk of pressure spikes.

Webre a top heavy specialitter without juni
patients at weekends. | think it introduces clinical risk. | will not

compromise patient safety. If we had a junior who was there anyway

and could do a ward round then its fine but as it is | do not want to risk

my patients.

As al ways i tfdd peopbe Itonpatyfosware prabems but
solutions are what we need:
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If 1 do keep the Friday operating slot | will need to secure agreement
from all my colleagues that they will be happy seeing my-qusibn
Saturday mornings for me. It would not be many they would need

to have pressure checks or more intervention if they are complicated
cases. | would want assurance (written preferably) that theatin
person would be OK with that so that | can ensure my patients do not
suffer clinical risk/suboptimacare by being operated upon just before
the weekend.

OR
I get an extra PA for Saturday morning to do a pmstward round?
I &m not keen but i f that is what we

want a nurse with me so we can open clinic up.

OR
| do extra-ocular surgery on these Friday morning#ids etc. Seems a
waste of main theatre time to me to be frank.

I f you canodot secure the Thursday af
arguments to Richard and Bartl ey an
take it up the ladder.

115. There are a number of points about #tatail which are important to note:

115.1. As we have already held, Dkl wi t ry’ s concerns about a
were both genuinely and consistently held and, on the evidence before us,
rea®nable ones to hold;

115.2. Dr. Alwitry was not refusing to undertake operations on a Friday morning. He
was saying it should not be done unless there was appropriate cover over the
weekend. He then set out three ways in which such cover could be provided,;

115.3. Mr. Riley suggested in his evidence that his clinical colleagues tooé-ihdsl
as evidence of DAlwitry trying to secure extra payment for providing cover
on a Saturday morning when he should be providing such cover for free. If that
is true, there were mreasonable grounds for that belief. Blwitry was
proposing positive solutions to a problem which he reasonably believed posed
a risk to patients in an area when he was one of the leading specialists. It is
correct that one of those alternatives waat the should be paid in effect
overtime for conducting a clinic a Saturday morning. That seems to us to be
entirely reasonable. DAlwitry was not contracted to provide his services for
free even if (as we accept) many consultants work longer hourssttietty
required by their contracts of employment. The irony of this particular
suggestion by MRiley and the senior clinicians who were involved in this
story if MrrRi | ey’ s evidence is correct) is
appreciated that thaffer by Dr. Alwitry to work on a Saturday morning (albeit
for an additional PA) is directly contrary to any suggestion that he was trying
to manipulate the lists to enable him to fly home every Thursday evening. He
was actually offering to remain in Jeysevery other Saturday, thus curtailing
his time with his family
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115.4. None of the options proposed by Biwitry appear to have been considered
by the Hospital at any stage. We were not told why this was the case.

116. The former Solicitor General recorded inragraph91 of his Report that thee
mail was provided to management, and thatMo wnes t ol dwahi m t hat he *

very concerned when he saw tleignail’ and t hat it was the origi
comment by one of t hthinkWMessluldsackiidbker e ct or s t hat
before he even gets hére | t i s cGindill dscussedtthie-mails Ms .

with Dr. Alwitry and provided a copy of thee-mail to Ms.Body on
1 October2012. Ms.Body copied it to MrMcLaughlin and MrSiodlak on
2 October2012. In our judgeent, it is unlikely that thise-mail caused
Mr. Downes any concern. He was not copied in on éhmeail. Indeed,
Mr. Downes was on holiday at this point and is therefore unlikely to have seen
the e-mail at the time. As is set out below, the substance okfmail was
repeated in ane-mail from Dr.Alwitry directly to Mr.Downes dated
7 October2012 which preceded his return to work. Tkahail reflected an
agreement that had been reached withNiNeela which superseded this
mail. The comment by MiSiodlak was not made until 1Gctober2012. We
return to this below.

117. Inany event, itis not clear to us why anyone would have been concerned about
Dr. Alwitry trying to explore with a fellow consultant (MF) about the
possibility of switching lists. Mr-was scheduled to operate on alternate Friday
mornings. He was, presumably, happy with that arrangement and had suitable
cover for his patients at the weekend. There is no suggestion that what
Dr. Alwitry was suggesting would cause patient risk to Mr.patients. We do
not understand the | ogic or basis for the f
suggestion in paragra@7 of his Report that there was such a risk. Even if there
was a risk, DrAlwitry was only doing what MsGindill had encouraged him
to do and what MrRiley told us was common practice between consultants
i.e.to see if there was a possibility of negotiating a swap. It was always open to
MrrF to say “no”.

118. On 10ctober2012, Ms.CarolHockenhull returned from her annual leave to
see MrD o w n emsail of 24 SeptembeR012. At that stage, MDownes was
on annual leave. M$lockenhull concluded that the timetable in @ro wn e s’
e-mail was unworkable and should not have been copied to everyone so she
recalled it. Hee-mail was timed at 95a.m.:

| have been on AL for a week and unfortunately Déwnes is on AL

this week. | cannot see these alternate sessions working well and think
they will result in clerical chaos they also make staffing the clinics a
nightmare. | am not sure whystead of alternate sessions, we could
not do all day clinic Wednesday take away the Monday morning and
alternate Fridays clinic then if you are not operating you will have the
long weekend??

| am not sure this entire-mail should have been sent to evergaso
am deleting the message below.
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Dr. Alwitry responded at 12.0d.m. to Ms.Hockenhull only. He agreed that
thee-mail should not have been circulated to all of the copy recipients and asked
that hise-mail to her should be kept between them for thenmmant. He
continued:

Bartley said to avoid Fri am clinic as you were busy enough as it is and
yet | was put on alt clini¢ alt operating that day.

The operating on Fr ii udess | haventhen ot
agreement of the ecall people to come ahsee some of my patients
postop then I édm not happy with doi
for fear they will be left over the weekend without any care. Richard
[Downes] actually made the same arguments against a Fri eye list
when he started. My dadeing to dig out his letters from back then so

h

ng

should make interesting reading.

DSU every Thurs PM but weodll see.

I

Dondét really want to ditch Mondays

be my orcall dayi Richard wants Tue Bartley wants Weds, leaves
Thurs or Monday i f | do Thurs | canét f
flight times) to see the kids. If | do Mondaycail it will mean that |
can fly off Thursday evening if
the twalittle ones all day Friday so it would work out well.

The timetable is too heavy anyway (with too many clinical sessions) so
Il 61l definitely be ditching the

Are you OK with me being in clinic all day Monday?... Do you think as
a favour we could temporarily start the Monday morning clinic at 10am

Fr

y

on

for me. Still same number of patients of cotirked d wor k t hr ough

or even right through if required. This would be temporary from my

Feb 11th full time start to July when kiddwi be over and

having to fly back and forth. It will mean | can fly back over to Jersey
Monday first thing. Otherwise | have to fly Sunday late morning leaving
Claudia with 4kids for the rest of the day. Once the family are over (at

endofschol year) 10611 move to the prop

As is apparent from that-mail, Dr. Alwitry was also trying to arrange his
working timetable to fit in with his family life. That is, however, different to
saying that he was exaggerating difficulties in otdenanipulate the timetable.

At 22.16 on 20ctober2012, Dr.Alwitry e-mailed Ms.Hockenhull again
following an agreement that he had apparently reached witWheela:

Spoke to Bartley this evening.

Mondays on call laving the Wednesdays-ona | | for me.
to take you up on your offer of
Thursday morning too if thatos
mornings which works for you too.

é

I 6m hopi ng canloaklike thismet abl e
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Mon am SPA

Mon pm SPA

Tues am DCU theatre

Tues pm Admin

Wed am OPD

Wed pm OPD

Thurs am OPD

Thurs pm DCU theatre

Fri am Session in lieu of call
Fri pm Session in lieu of call.

l 6m | iaising with Judith about theatres.

I  know gtingBartleg in timeafternoon to discuss the timetable
so please thank him again for helping me out and doing the Mondays
on call.

122. Ms. Hockenhull thought the revised timetable was much better than the one
proposed by MrDownes. In ane-mail to Dr.Alwitry on the morning of
3 October2012, she said:

Hi i yes Amar think that is more sensibleéave to sort out the extra
clinic a month you each have to do to make up for the on call reduced
rota amongst these guysé

123. It appears DrAlwitry had a further disgssion with Mr.McNeela, the content
of which he reported back to Mdockenhull on 4Dctober2012:

Greati had a nice chat to Bartley and answered his concerns and
gueries.

So | gather 1 6m doing clinic Monday PM, W

That will work outfine. Means | can see my Tuesday post ops on Wed

morning. | 06m hoping to do glaucoma surger
when Bartley is on leave so | can steal his Wed PM theatre list in case

| need to take them back to theatre.

124. On 50ctober2012, MsJackieTardivel (the Acting Lead Nurse for
Ambul atory Car e) ctbhisidaimuambetier plag allrounde w t h a't
as it provides for a more consistent approach to patient care and should avoid
the need for cancelling clinics at the last minute on theddgnn the event of
delayed or cancelled flights.

@

125. On Sunday Dctober2012, Dr.Alwitry sent a lengthye-mail to Mr. Downes.
This summarised the results of the discussions betweerAMitry,
Mr. McNeela and MsHockenhull, as well as incorporating &btly revised
version of the possible solutions for cover on a Saturday if, contrary to the
agreements that had been reached withNitiNeela and MsHockenhull, it
was necessary for him to operate:
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Hi RichardBartley,

Richardi welcome back, hope yomald a good break. Wh
been away Bartley, Carol and | have been furiously thrashing out the
clinic timetable. Hopefully its so

Monday PM, Wed AM and Thurs AM. This works out well for everyone
so hopefully its ok byoy. If you foresee any problems with it please let
me know.

Il 6m a bit confused about number of
The job description says that we dseasions in lieu of eaall,

2.5SPA, and 5.BCC sessions one of which is an admissgan. Thus

7.5DCC and 2.55PA making a temession contract. That should mean

that we do 4.®linical sessions per weék2 theatre and 2.%linics.

|l 6ve actually confirmed this in wri
right from both your perspectg?

As previous discussed | do need a list on the day following any list | do
an MMC Trab on. It is actually a clinical necessity. | have published
on the common need and necessity for early intervention®dern

MMC Trabeculectomy [Kind\J, RotchfordAP, Alwitry A, Moodiel.
Frequency of bleb manipulations fmling trabeculectomy surgery.

B J Ophthalmology 2007; 91(7): 878 AND Alwitry A, RotchfordA,
PatelV, AbedinA, Moodlel, KingAJ. Early bleb leak after
trabeculectomy and prognosis for bleb ldae. Eye 2009 23(4):
85863). All fascinating reading! What | though was that | would try
and book the trabs on my Tuesday list on weeks when Bartley is away
on leave. | could then borrow his Wednesday list and do some cases
thus having my next day list case | need to take someone back to
theatre. That way I donoét disturb e
inconvenience/affect either of you while utilizing the empty theatre
when Bartleys away.

Friday operatingi this is the exact same argument yaul ltvhen you

first started Richard and really the same points you made back then still
stand. | thought that the lack of junior support at the weekend was an
acknowledged reason for avoiding eye lists on a Friday. What happens
if you get complications andhkie to bring people back? My glaucoma
cataracts | like to bring back to check their IOP as they can get big IOP
spi kes. Wedbre a top heavy specialit
after patients at weekends. | think it introduces clinical risk and
subgtimal care for patients. If we had a junior who was there anyway
and could see postp patients then its fine but as it is | do not want to
risk my patients floundering unattended over the weekend.

So | 6ve been trying to work out a s

Richard, ya said you were going to try and sort out the Thursday
session weekly rather than alternai
need for lists on consecutive days. The alternate weeks arrangement
actually means that the | ists are
anyway. Is there any way you can wave your magic CD wand and sort

R.75/2016



12¢

out the weekly D3 Thursday list for us? Versidh of the theatre

timetable had eyes scheduled for every Thursday afternoon in DSU so

it looks like it was almost done and dusted. | havih faiyour powers

of persuasi on. I f you could work your won
Case Gynae are apparently fine for waits/
theory have any significant service implications.

OR

Would you guys (and Asim of course) be OKisgeing my posips

on Saturday mor ni ng=alltomouldmet bewhen youdre
many but they would need to have IOP checks or more intervention if

they are complicated cases. | will try and beaatl for the weekend on

t he days wh e miday ligtsrso tican sarigny bwn @atidhts

out but that would only cover one of them and not the other one.

OR

Give me an extra PA (or half PA probably more realistic) for Saturday
morningtodoapost p ward round? |1 6m not keen but
we have to do | have no choice. | would want a nurse with me though

so we can open clinic up/get them visioned and do it properly.

OR

| ditch the alternate Friday morning operating at least in the short term
until we can sort something later down the lin@m not entirely happy
with this as it will mean | only get%zlists per week and | would try
and get another list somewhere sometime soon. It would also be
detrimental to the waiting lists which was one of the reasons for the
third consultant appointmenubequally do we want ttneed to get the
waiting lists that short by having two extra full lists per week?

OR

I only do extraocular surgery on those Friday morningdids etc.

Seems a waste of main theatre time to me
onysol ution then | guess | have no choice.
back log of lids etc.

| am over on Monday PM and Tuesday AM 22nd/23rd October
(bringing the car over ready for Dec) so am happy to meet up and
discuss this face to face with you both.

Any tloughts/assistance either of you could offer would be most
welcome.

Now the timetable is almost sorted and |
even more excited about getting cracking and joining you both.

Look forward to hearing from you.
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As will be apparentfrom that email, Dr. Alwitry made it clear that his
objections to operating on a Friday were based on his perception of the risk to
patients, giving references to publications in which he had made his views clear.
There is no evidence that any of the icl staff at the Hospital considered
these publications. MRi | ey’ s evidence was to the
clinicians at the Hospital simply told him the concerns were without foundation
(an approach which is consistent with the documentary eviderfioee us) and,

as noted above, came to the conclusion thafABvitry was both trying to
manipulate the lists to suit his domestic circumstances and be paid more for
working on the weekends when they thought that he should work on weekends
for free.

That approach is and was unacceptable:

As is clear from the fact that DAlwitry had referred to relevant publications,
and from the references from the independent experts in the field which were
subsequently obtained by DXlwitry, the concerns raised tyr. Alwitry were
genuine and ones which it was reaable for a consultant to hold.

It is not for us to judge whetherD&.l wi t ry’' s concerns wer e
founded to require a change to the timetable. What is relevant for our purposes

is that noone appears to have considered them properly or even discussed them
with Dr. Alwitry himself. If any consideration was given to the concerns, the

details of that consideration and the reasons for rejecting them and/or the details

of any risk assessment igh resulted in the conclusion that the Friday
ophthalmic surgery list would nevertheless have to go ahead (e.g. because there
was other, more risky surgery that would have to be undertaken on Mondays to
Thursdays or because adequate cover was availableekends) were not
documented. There is and was literally no formal documentary evidence of such

a consideration produced to us. That is a flawed procedure in the context of the
decisiontobreachDAIl wi t ry’' s Contract ands we wo
of assessing patient safety.

Further, as we have set out above, the conclusion thathilitry was simply
“trying it on” to ensure that he could
is not consistent with the evidence and is directly contradicyetthd list of

solutions proposed by DAlwitry as to what should happen if, despite his
representations, he had to operate on a Friday. As such, the apparently adverse
impression formed by the senior managerial and clinical staff cAltry on

the bass of thise-mail, as explained by MRiley in his evidence before us, is

not one that could reasonably or properly be formed. Had there been a proper
procedure followed in the present case, including an independent review of the
decisionto breachDAIlwi t ry’ s Contract, that shoul

As will also be apparent from tkeemail, Dr. Alwitry had done no more than he

had, in effect, been told to do by Msindill (apparently with the agreement of

Mr. Downes) in here-mail of 25SeptembeR012: he had contacted other
professionals at the Hospital to negotiate revisions to the timetable that had been
proposed.

R.75/2016



13C

129. Finally, Dr. Alwitry also sought clarification of why he was being asked to work
for more than the 1PAs set out in his Contract. @happears to us to be a
reasonable request. MR.i | ey’ s evi ddémwac e r t hdtk n edw’. t hat
consultants were expected to work additional PAs for free (because they would
be compensated by their income from private practice) is not acceptable as a
matterof procedure. A public authority should clearly specify the terms on
which its employees are to be engaged. If the position is and was that
Consultants had agreed to cap their paid work @&A$ but would work for
11.5PAs or more because of the anti¢cgghincome from private work, this
should have been spelt out in the Job Description and in the Contract.

130. On his return from leave on Qctober2012, Mr.Downes replied to
Dr.Al wi temail’ The former Solicitor General described downes as
bei mmiognpréssed by t he corr espo-gothgdurmghist hat had beer
absence:

An awful lot of correspondence, in my absence, has arisen consequent
upon thise-mail.

| feel it is important that you fully understand the position concerning
your appointmenand timetable so would make the following points for
clarification:

é

The timetable below will be implemented by you from 11/2f4Bich

is the time that you agreed to commence your full time commitments.

As | have made clear we cannot provide you whihtis not available;
further you must understand that your requirements have to fit in with
everyone else. | have tried my utmost using what influence | have to get
the best possible arrangements for yourself but would remind you that
il ast ma ncceptthat comprantise at this juncture is prudent.

| suggest you follow my advice (below) with regard to your theatre
sessions on Thurs/Fri.

Just to clarify my position with regard to theatre allocation on taking
up the post in Jersey about which yourd appear to have the full
facts. Your father advised the appointments committee that | would only
require a single operating session and suggested that a weekly Friday
afternoon telephone session would be adequate. In spite of my protests
at the time, sdly not supported by my future colleague, | started with
this single session. It took me many months in post before | was able to
make any inroads in addressing this wholly unsatisfactory
arrangement.

If you have any further queries/questions/concernseiation to the
above please address them to either myself, Andrew or Angela rather
than involving a myriad of different individuals which simply serves to
confuse.
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| would finally advise/warn that making too many demands at this stage
of your appointmentis unlikely to bode well for your future
relationships within the organisation.

| hope to see you when you are next over later in the month.

Thee-mail was copied to all of the senior clinical and managerial staff, namely
Mr. Mclaughlin, Ms.Body, Mr.Luksza, Mr.Siodlak, Mr.F, Ms.Gindill and
Mr. McNeela.

131. Mr. Riley and Advocate Ingram both sought to portray ¢hisail as an offer
by Mr. Downes to discuss the timetable further with Blwitry, an offer which
it was said DrAlwitry did not accept. Th former Solicitor General reached a
similar conclusion in paragradi5 of his Report:

The CIl i ni cemail oD9thrOetabér avas intended to address
more fundamental management issues but expressly left open the
prospect of further discussion wimanagement (and not staff) about
the timetable. DrAlwitry declined that invitation.

We have to say that none of us readeimaail in that way. Indeed, with respect

to the former Former Solicitor General, we do not believe it is either capable
reasonbly of bearing that meaning or that it was intended to convey an
invitation to discuss the timetable further with management. On the contrary,

the plain intent of the-mailwasto tell DrAl wi try to ‘toe the |
clear that he would be worlg to the timetable set out in M>.0 w n ersalil

of 24 SeptembeR012 irrespective of any concerns that Blvitry may have

and was giving an express warning that any further refusal simply to do what

he was told would not be welcomed by the senior stiafhe Hospital. It did

not even respond to the legitimate enquiry about the discrepancy between
Dr.rAl wi try’' s hour s BA) andthe hobunsene vias nequireh c t  (
to work under the timetable (11F%7\). In simple terms, DAlwitry was being

told to work 11.5PA in accordance with the timetable set outin®Mo wn e s’

e-mail of 24SeptembeR012. That is confirmed by the reaction from

Ms.Gar b Wow. Gdod letter from Richatd) who cl early inte
in effect, a stern reprimand to briby. Alwitry into line.

132. That was the last formal contact that Blwitry had with any of the senior staff
at the Hospital. As the former Solicitor General records in paradr2iplof his
Report, there was a telephone conversation betweenDdines and
Dr. Alwitry at 11.39 on the morning of 10ctober2012. It lasted some
8 minutes. DrAlwitry says that he telephoned to accept the Job Plartiee.
timetable), apologised for any difficulties he had caused and then discussed
private practice with MrDownes. Mr.Downes apparently had no recollection
of the conversation.

133. The former Solicitor General made no findings of fact about the content of the
call. It must, however, have been apparent from the conversation that
Dr. Alwitry was intending to take uhis post on December, otherwise there
would have been no point in the Hospi-t
offer. Further, given that the fact that Bdwitry ceased to have ang-mail
contact with any personnel at the Hospital after receivingCMr.w n ersalil
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of 9 October2012, it is a reasonable inference that it was apparent that he was

accepting that he would have to comply with BMro wn e s’ instruction. That
also consistent with the fact that vl wi t ry’'s comments to the BMA
time focussed on being asked to work for 1RAs rather than the 1BAs in

his Contract-i.e. he was accepting that he would have to work according to the

timetable set out in MID 0 w n e-malil but was concerned at being asked to

work more hours than requiréy his Contract.

J. The involvement of the BMA

134. Dr. Alwitry had a right to consult with the BMA. It was his professional
representative organisatienhis union. It is and was reasonable for him to
consult the BMA on matters relating to his Job Plan thedadditional hours
that he was expected to work beyond those set out in his Contract. Indeed, the
BMA noted in its letter to DrAlwitry of 28 January2013:

It is entirely appropriate and generally accepted (and indeed
encouraged by management (incluglian Jersey where the BMA is
formally recognised) that BMA members should seek advice from the
BMA) and we have been instrumental in resolving many issues for our
members by actively exploiting the generally good working
relationships the BMA has had withanagement at Jersey Hospital.

éit is an individual 6s statutory right to
trade union and to seek its advice and assistance. This is something that

is recognised, accepted and encouraged by many employers, including

Jersey HSSD.

135. Dr. Alwitry made contact with the BMA at 9.23 on O&tober2012 (i.e before
the telephone conversation with NDlownes referred to at paragrap®?). The
case handler described the ‘problem category’
file note reads:

The member has accepted a post in Jersey and is due to statinpart
in December and move to faiine work in February. He has received
his timetable for February and it is for 11PAs. His fulitime contract
is for 10.

He contacted medical staffing witonfirmed that the timetable was
correct. He then contacted the clinical director to ask about either
adjusting the timetable or getting additional APAs. The clinical
director replied viae-mail that was copied to the medical director and
the senior siste

In thee-mail the cd told the member to stop making demands and that
if he continued to make demands so early in his career, he would
jeopardize his future. According to the member, edmeail basically

said to accept the fact he would be working BAAS while only getting
paid for 10 or to leave.
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136. The case handler asked for copies of the correspondence which were provided.
Dr.Al wi email(timed at 11.46 am on 10ctober2012 which must have
been after his conversation with Mdownes) confirminghat he would send
t he corr espond efreling heplass and quitcalistradjle Wa e
case notes record further discussions on 10 October 2012 which included the
fact that Dr Alwitry did not want to seek a Job Plan appeal or mediation. On
the following day, 1X0ctober2012, the notes record:

Not sure if Dr.A is seeking support at this time but seeking to have
issues recorded.

137. On 110ctober2012, there was a conversation between Alwitry and
Ms. Chandler of the BMA. The latter had rewied the correspondence that had
been sent to her. She noted that there was a suggestion enmthiés that
Dr. Alwitry was seeking to get a Job Plan that suited his personal circumstances.
Dr. Alwitry denied this and reiterated that his concern was ftiepasafety.
Dr. Alwitry recorded the fact that he was upset at being seen as a trouble maker
when, as far as he was concerned, he was simply following normal practice (at
least in the UK) for job planning. He speculated that dMownes might be
“oldschml” and not familiar with current p
about how to progress matters. Nthandler said she did not believe that the
BMA should intervene. There were further discussions about the possibility of
mediation and DrAlwitry is recorded as, in effect, saying that he did not want
to cause further problems since Ndownes would retire in th5years
whereas DrAlwitry intended to spend the next #B8ars on the Island.

138. The former Solicitor GelB%ofhs Repatwasoncl|l us
that the file note of the conversation onQdtober2012 showed that the BMA
did not agree with DiAlwitry. With respect to the former Solicitor General, we
cannot see how he reached that conclusion. The file notes show tAbiibry.
wasnot making a formal complaint. Taken at face value, he was upset by what
he perceived to be another peremptory demand from senior staff at the Hospital.
He did not, however, want to cause further problems before he started. The
discussions about the bedtategy going forward reflected that fact: formal
intervention by the BMA might well exacerbate the problem. As such, it was
agreed to take matters softly. This was reflected inADr.w i te-mail 'tos
Ms. Chandler of 1&ctober2012:

| definitely want o get closure on this 11PA issue for the sake of my

sanity. | f | 6m wor k iyearg with ho réaBoAs f or
given and with my other colleagues working 1 session less per week
than me it wildl drive me cmwanty. I d

to avoid conflict and disharmony at all costs.

My only thought is whether | wait until | am physically there at the start

of December. When | 6m actually on i
them face to face. H o p enfiserbbleysodt hey v
whos making demands but just a decent chap wanting to do the best for

my patients.
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The BMA’ s advi ce emdilsetb DreAtwitrg df 18 and t hei r
23 October) was that they should speak to Btian Jones as the Medical
Staffing Office at the Hospital because:

He is understanding and has a pragmatic approach to such issues, | am
sure he will be able to help us seek to r

The suggestion being that the BMA should approachlJbties informally at
first and tlen introduce him to DAlwitry. Unfortunately the informal
approach to MrJones (which was made on NBvember2012) was to have
unintended consequences. This is discussed further below.

The Senior Staff at the Hospital decide to sack DAlwitry

While Dr. Alwitry was trying to find ways of resolving issues without further
confrontation in his discussions with the BMA, things were moving in a very
different direction at the Hospital.

At 12.17 on 13ctober2012, one of the Medical Directors, MBiodlak
commented bg-mailon Mr.D o w n e&nsail of 9 October2012. The comment
was terse:

You can tell him that | (the medical director) do alternate Friday pm
clinics, and if he doesnot |l i ke resign no

This e-mail does not suggest a particularly stramgeasoned understanding of

the issues being raised by Biwitry. Mr. Downes not ednott hat he had
passed on Mar™" ypod e s wnoardieiry.t Bhis wabBr .

understandable.

A little later, at 12.46, MrSiodlak entered the fray again. It appetrat he had

reviewed thee-mail exchange between Dhlwitry and Ms.Gindill on

29 SeptembeR012. Mr.Si odl ak’ s comment was wequally ter:
lacking in an appreciation of the full picture:

| think we should sack this bloke now before he eetnhgre

Mr.Si o d le-mdil did at least show that he appreciated that what he was

advocating was a deliberate breach of ®f. wi t ry’' s Contract by di s mi
hi m. It was not the “withdrawal of a job off
sought to suggest

Mr. Siodlak then sent a furthermail on 230ctober2012. This time he said;

Angela tells me that the newly appointed Eye consultant is getting even
more demanding. This appointment will be a disaster and we should
withdraw the offer of a job beforeetgets here. Mark my words, he will
make XX seem like a walk in the park!

It is not clear what new demands either Bedy or Mr.Siodlak thought had
been made by DAIlwitry. As noted above, other than the telephone
conversation on 10ctober2012 with M. Downes, there had been no contact
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with Dr. Alwitry since Mr.D o w n e-mdil of 9 October2012. It is likely

therefore that either MGiodlak had misunderstood what had been said to him

by Ms.Body or believed that discussions that had taken place gu#uo

9 October had in fact occurred since his previeusail. Either way, there does

not appear to be any foundation for the suggestion ig-tmail that Dr.Alwitry
was now making more demands. His comparison ofAlvitry to XX (a

consultant who wa suspended following the death of a patient) was emotive

and wholly inappropriate.

We did not have the benefit of evidence from Biodlak. His e-mail
exchanges strongly suggest that he had made up his mind tiAdtvidry had

to be removed on the basif incomplete evidence and that he was intransigent.
Whether or not MrSiodlak is or was in fact capable of bringing an open mind
to bear in the subsequent debate abouADr.wi t ry’' s futur e,
conclude that a process which includecheone who had expressed himself in
quite such trenchant terms could be seen to be fair. In other words,

Mr.Si odl ak’ s invol vemenAlwitiywasbbrhiteowda& ci si o1

breach of one of the fundamental principles of natural justice.

Mr. Siod | aemaison 230ctober2012 appears to have been the catalyst for

what then followed. Two hours after M3iodlak sent hig-mail to Mr. Riley,
Mr. McLaughlin sent am-mail to Mr. Riley:

| think it is fair to say that we are all becoming increasyngbncerned

at the reports we are getting abou
hasn6ét even started yet. My experie
anything he does not |ike without a

an answer he wants he tries someetse for a different result and so
on. Whenever we do call his bluff he appears to back down but then
starts the debate all over again. | suspect it will not be long before
either you, Julie or the Minister hear from him and | feel it is most
important ttat we all hold the same line so | propose any negotiations
with him should be routed through me (or you if you would rather take

this one on!)

Mr. Riley replied on 24€ctober2 0 1 2  awh&t hisingw demands are and

how they differ from the offer and doact pleasé .  eHraibwas copied to

Mr. Brian Jones who would later be contacted by the BMA. The answer was

given by Mr.Downes later on 2@ctober2012:

General concerns that the timetable does not suit him and his needs.
Not happy/preparedtoopeat on a Fri day. Feel
of his contract (has apparent confirmation from HR that this is the

S

case). These are observations based on his discussions with other

members of staff and without Opthalmology. He was visiting the Island
on 22 & 23 @t. but declined to discuss these concerns with myself,

Andrew or Angela even though this was suggested whereliaasied
him with the definitive timetable.

He was advised at interview that the timetable was under review and
(fron

that the job contractinclied 6 P. A. 6s of DCC
not have the contract to hand).
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He made no mention of his inability to commence the post in Nov. So
interim arrangements have been made until Eglwhen his full time
timetable will be operative.

As is immedia el y apparent, none of t he matters m
demands” mdwirg nobwas iCarfair summary of the matters raised
by Dr. Alwitry in his e-mail correspondence. In summary:

DrrAl witry’'s primary concer ninggawrisehat operatin
to a risk to patients. It is correct that he was also anxious to spend time with his

family in the UK but, as we have set out above, he had made it clear that, if he

had to operate on a Friday, appropriate cover would have to be found for the

patients to be reviewed on the Saturday includingafa®ption) by him if

necessary.

The PAs in the timetable were in excess of his ContractDlunes had not

seen fit to respond to DAl wi t r y’ s requestRiflery’ sl arificat
evidencethat DAl wi try “knew” that consultants had t
free is not supported by the evidence and not consistent witb Mlrwn e s’

explanation in thig-mail.

Dr.Al witry had not “declined” to attend a meet
reasonable grson reading MiD o w n ersail of 9 October2012 would have

understood it to be an invitation to discuss changes to the timetable or concerns

about patientafety on those dates.

The suggestion that DAlwitry was somehow at fault in failing to mentia
interview that he could not start in Novem2éx12 is and was, for the reasons
that we have explained at length, misleading and unfair. The fault lay squarely
with the Hospital, not with DrAlwitry who had always made it plain that he
intended to statin Februarn2013.

Accordingto paragraph45 of t he for mer SoRileyci tor Gener al
sought | egal advice from Ocwober20l2 W Of fi cer s’ d e
is interesting to note that this does not appear to have been about whatiter or

they could lawfully terminate the Contract. According to the former Solicitor

General the advice sought was:

€ as to the consequences of terminating an employment contract in
order to understand what damages might be in principle payable if the
contract was terminated at this stage.

In other words, in principle the senior staff wanted to terminate the Contract
and appreciated that this would be a breach of contract giving rise to a claim for
damages. They sought advice as to the likely level of thasmges.

The ‘generic’ | egal advice was included in
Department correctly advised on @@tober2012 that a contract of
employment comes into force as soon as there has been an offer of employment
and unconditional acceptanckthat offer (irrespective of whether the contract

had been signed) and that “withdrawal

of an
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constitute a breach of contract which would entitle the consultant to claim
damages. The Law Of fi c e“case’shollccbp taket me n t
with regard to the reason for subsequently wishing to withtrava nd conf i r m
that it would not make any difference if the employee was on a probationary

period. It was also expressly confirmed that:

If an employer dismisses an emye on probation for conduct reasons
without following a contractually binding disciplinary procedure, the
employer is at risk of a breach of contract claim for failing to follow its
own procedure.

Anemaillf rom t he Law Off i cRileysonfirmied thar t me nt
DrrAl witry’' s case had been discussed.

151. Onthe same day, 3Dctober2012, Mr.Riley circulated a summary of the legal
advice that he had received:

Advice from LO is that to withdraw the job offer now creates a risk of
litigation in the Royh Courti however the remedy would only be
3 months pay this would be a cost pressure for the Ophthalmology
Budget.

There are of course other firi skso

1. Strong chance that he (and family) will play this into the JEP.
2. Ditto with politiciansi probably dire¢ to The Minister if not
higher.

Do we have an alternative candidate?
If not do we risk locum costs if we have protracted recruitment?
Do we have the appetite for this difficult decision????

152. As confirmed by MrRiley, no consideration was given to ragime concerns
with Dr. Alwitry or as to whether or not he should be allowed to have any
decision independently reviewed. It appearedtobeRMr.l ey’ s under st
that, until Dr.Alwitry physically started work at the Hospital, the full terms of
the Cortract (including the disciplinary process and the rights of appeal) would
not apply with the result that the unilateral termination of F. wi t r y' s
Contract could be achieved by “withdr
legally misconceived and was nat appropriate or fair procedure for a public
authority to adopt.

153. The e-mail from Mr. Riley was copied to, amongst others, Muksza.
Mr.Ri Il ey said he was included as a ‘' sce
Mr. Brian Jones, the other recipients (and denisnakers) were MiSiodlak,
Mr. Downes, MrMcLaughlin and MsBody, all of whom had expressed the
view that the appointment of DAlwitry was a mistake and had been
instrumental in involving MrRiley to determine the consequences of the
termination ofDr. Al wi t ry’ s empl oy me hukszaigame i ncl
was insufficient to satisfy the requirements of natural justice (i.e. to ensure that
the decision waboth fair and seen to be fair).
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Mr. Riley e-maile d t he |l egal advi s eDegartmant t he Law Of
concerned on 3Qctober2012 thanking them for the advice. Higmail is

instructive because it reveals the internal thinking to the effect that the Hospital

was probably prepared deliberately to breach the Contract if the only

consequence waschamages payment equi valent to three
why the termination letter was formulated in the way that it subsequently was:

Of particular value is the quantum of rigkif it is ONLY the notice
period that will be seen as a worthwhile risk spact.

The other point of note is the word fAunc:
phrase about acceptanéd might be able to craft something about him
placing unreasonabl e conditionseée

I n other words, with the assi sRilegnce of the Le
was seeking to find ways of suggesting that the Contract had not actually been

made unconditional and thereby to reduce the potential litigation risk even

though the Contract clearly was unconditional. Unattractive though this may be,

it reflects a cormercial approach in which MRiley was seeking to protect the

Hospital's position as far as possible and, i
to the letter to DrAlwitry of 22 November2012 being phrased in the way it

was. The latter is discussed fuet below.

Mr. Riley sent a furthee-mail on 300ctober saying that:

Lawyers have just got back to add that any other costs incurred from
the job offer could also be claimed in the civil colirts.g.removal
expenses including associated legal expehsasff associated with
relocation etcé

Mr.Mc Laughl i n’ s r éstgherntstme-mais fromdir.Riley 3 0
was t o i dentdofvehatetheappetitefar this difficult'deciSion

a sthe“real issue which we really need to discusadsani . WMrksza’' s
‘sensecheck appears t o lmalsentat@ln3ddondlctebdr of an
2012 saying simply:

If the majority feel we should withdraw the offer, | am happy to support.

Mr.Downes’ response was S o00Ooobeil@l2hemor e cauti ou:¢
contacted a senior consultant at Derby Hospital Witeere Dr.Alwitry was

working out his notice) to check that Xwitry was still planning to come to

Jersey. Having (presumably) received confirmation that thiswaA Drwi t r y ' s

intention, he e-mailed Mr.McLaughlin on 310ctober2012 enclosing the

timetablesforDrAl wi t ry’' s <c¢clinics and surgery. He con

As discussed he needs to confirm all of these arrangements and in
particular his acceptance of thedfinical sessions, mostlyxéd but
some flexible to fit in with sessions when theatre is not available to him
i.e.once a month on Tues. mornings and certain Fri. mornings that will
be taken by visiting surgeons. He must also agreed [sic] to make up his
on-call duties (approx. 8veekends) when in full time post and will be
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expected to cover on call the 2013 Xmas week as he previously
volunteered to do.

If he remains unhappy he should be afforded the opportunityttonie

his position (in this unlikely event allow working days dr a
responsé if non [sic] forthcoming then we make the decision for him).
If he remains unsure we would reluctantly (sic!) agree to his
resignation even at this late stage with no financial penalty on either
side.

Kindly also point out to him, if onlyp make my life bearable, that my
actions and involvement are entirely in keeping with my required role
as CD, and not in any way personal decisions designed to make life
difficult; rather the reverse.

158. On the same day, DAlwitry contacted the BMA. He sd:

Just to update you. | have agreed my job plan but | am still no closer to
working out why | am doing 11BAs on a 1@PA contract. | can sort

out my safety concerns once | 6m in
the PA issue at some stage. The lasigth want is to turn up and then

have to ask about the 11P4\ thing.

I darenét ask Downes about it again
going to be working closely together for the nextr & years so want
to keep him sweet and want a happy walenvironment.

Strangely MrDownes telephoned one of my consultant colleagues in

Derby last night asking if | was still coming. He assured him that | was

| ooking forward to it. He thinks he
me from the beginningtotynd put me off coming o
a tad harsh and he and | have a good relationship so he would have no

motive for that. Heds a well acknow
his management style and | only have to live with it for a few more
years.

All I want is an answeir why am | doing 11.PAs when HR have told
me | shouldndét be.
159. Unfortunately for DrAlwitry, the Hospital did not act on MDown e s’
suggestions. MiDownes went on holiday for two weeks from QGttober.
According to paragghl 5 2 of t he for mer Solicit
Mr. McLaughlin could not be certain as to why he had not followed
Mr.Downes’' suggest ilemayhévehadachange offheéart t h at
about offering any further chances to Bdwitry” an eaxhatltenati o
former Solicitor General accepted. Whatever the reason, we have no doubt that
fairness and the need for good decision making (taking account of relevant
considerations and disregarding any irrelevant ones) required there to be some
form of prope consultation and engagement with Blwitry to clarify the
perceived issues with his attitude and to confirm his acceptance of the timetable.
We think it is selfevident that a fair and reasonable process required such an
approach. If such a proceduseriot adopted then it runs the real risk that, as
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here, decisions are made on the basis of misconceptions, misunderstandings and

without proper justification. The failure of the Hospital senior management to

adopt this obvious course is further evidencéhef narrow mind set of those

who were ultimately responsible for this decision: they were not interested in

considering DrAl wi t ry’' s response on any of the issu
were not prepared to contemplate the possibility that they might begvimo

their own assessments.

We also note at this stage that both Blro w n e-sail of 31October and
Dr.Al wi temgil te the BMA of the same date do not suggest any
irretrievable breakdown in the relationship between the two men.

Things went quiet while Mr.Downes was away on holiday. On
6 November2012, Dr.Alwitry again contacted M<Lhandler at the BMA
saying that he had not done anything as yet and saying:

| start on December 3rd and have an induction day thewer the first

two days | am sng the two medical directors, the Hospital manager,

the chief operating officer, and HROIly Leeming (the nice chap

whods been | ooking after me so far) and B

How do you want me to play it? Do you want me to discuss my issues
with them or keep miyead down and speak to HR before raising my
issues?

At 16.42 on 12November2012, Ms.Chandler of the BMA made contact with

Mr. Brian Jones bye-mail. She wanted to discuss the issue relating to the

number of PAs that DAlwitry was expected to work infonally with

Mr. Jones. As has been set out above, the intention was to do so quietly in the

hope of finding a way of answering Dx.I| wi t ry’' s | egiti mate questio
causing any further difficulties or add fuel to the flames of the perception of

Dr. Alwitry as a trouble maker. Treemail read:

Can | call you to discuss a delicate issue surroundingAbwitry?
Dr. Alwitry is a newly appointed consultant and is due to start working
full time in the new year and move to the island.

Dr. Alwitry has run ino a few problems with the consultant lead and |
would like to appraise you of the situation for the purposes of avoiding
any future conflict.

I am in my office on Wednesday. Can you let me know a good time when
I can call you.

Mr. Jones immediately (atl6.55) sent thee-mail to Mr. Riley and

Mr.Shoebr i dyvberecaase kvé with MAlwitry?” . The response from
Mr. Riley was equally immediate (at 16.58)think everyone is agreed that we

formally withdraw the job offér .  R¥ley.suggested in his Eence that this

reflected the fact that the decision to withdraw the job offer was made before

receiving thee-mail from the BMA. We do not accept this evidence. It is not

consistent with the documentary evidence or, indeed, with the terms of

Mr.Ri | ewnemail(l“ t hi)nkéd f the decision had been ma
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there was a remarkable lack of formality in the procedures adopted: no one
thought to make a note of the discussion or record the decision. That is highly

unlikely, particularly given théact that the decision was formally recorded on

13 November2012.

Further, we note that the Chronology prepared for the SEB meeting on
4 March2013 records that the first meeting at which the dismissal of

Dr.Al wi try was Hiy®Nav20iZ2s(jestchftewl2ts) .“ Wi t h

S ome

regret, we are driven to the conclusionthatRli. | ey’ s evi dence th

a decision taken to

the Respondent’s submission that

wit hdr ®&wmdiltot he | o
Mr. Jones on 1Rovember2012 was incorrect and untrue. As such wecteje

the f

conclude that there had been a serious procedural error. The conclusion is
consistent with all of the evidence given to the former Solicitor General and
Mr. Beal as set out in ¢htranscripts contained within the documents which

accompanied the Respondent’s cl osi

ng s

Mr. Riley himself. All of the evidence was to the effect that the decision to
“withdraw” the job of frel3thNevember20B2k en at

following receipt of Mr.J o n ensail recerding the contact from the BMA.

The for mer Solicitor General’'s concl us

Excerpt from the former Solicitor

Procedural Error

170 The BMAe-mail of 12thNovembe012 should not have been taken
into account on 13thNovembeR012 by the hospital management. The

Gene

hospital did not know what the BMA wanted to say or discuss. If there
had been a complaint, it might have been justified. The proper course
wasfor the hospital to speak to the BMA, understand the precise details
of the issue and then take a view as to whether that additional
information should be considered relevant to the decision to terminate

the contract. For obvious reasons, the fact thaemployee has made

a complaint is not a ground for dismissal. Great care should have been

taken.

171  No care was taken. The management assumed thahiitry had

reported the Clinical Manager to the BMA without further
consideration. This assumption was factor in the decision to

terminate. This was a serious error.

172  The Medical Staffing Officer did not speak to a BMA Representative
until 15thNovember and only then in a telephone conversation that

lasted three minutes. It is extraordinary that theeting that took place

on 13thNovember was not delayed a day or so to enable a discussion

with the BMA to take place first.

173 The hospital i nformed t he

St at
19thNovember that there had been
BMA against the Clinical Director which is not a fair reflection of the

e S
a o1

hospital 6s somewhat | imited underst
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174 There was a meeting of t he Stateso Em
18thDecembeR012 to discuss the decision. The hospital gansent
attended. The hospital provided a chronology of events for the meeting
that omits any reference to the BMA &écomp
meeting itself suggests that the BMA &6écom

175 | am also unimpressed by the fdzat Dr. Alwitry was not afforded an
opportunity to respond to the criticism of him. | accept that he had no
legal right to such an opportunity because he had not yet started his
employment period. However the hospital is an organisation that wants
to act and be seen to act as a good employer that will continue to attract
talented doctors. Such an employer should have provided the
opportunity to respond regardless of the legal position. The
relationship between employer and employee had moved well beyond
thejob offer stage by November 2012.

176 Itis a pity that the hospital management did not recognise the need to
move away from correspondence when it became clear that there were
serious problems. There should have been a face to face discussion
even if ittranspired that DrAlwitry had no answer to the criticism.

177 Instead a letter dated 22ridovembef012 was sent out by malil
terminating an employment contract in circumstances in which the
employee was due to move from the United Kingdom to Jers&rtto
work just a week later. The posting of such a letter and its timing does
not reflect well on the hospital.

178  The hospital should be aware that the procedure adopted in this case
has the potential to damage its reputing as an employer. In emplbymen
law cases, procedure can be as important as the merits of the decision.
If the procedure is neaxistent, those failings will cause reasonable
observers to worry about the merits of the decision, even if ultimately
those worries are proved to be unfoudd€he inevitable consequences
are investigations that cost money and re

166. The conclusion is confirmed by the fact that:

166.1. Mr. Riley wrote to the Health & Social Services HR Director, Mark Sinclair
on 15November2012, explained the conduwhich resulted in them being
“content t hat the contract of employment had bee

He has now engaged the BMA to support a formal complaint about the
Clinical Director (CD)i even before he has started in post!!! The CD,
not altogethemnreasonably, has indicated that he would feel obliged
to resign as CD if the offer is not withdrawn.

166.2. On 26November2012, Mr.Downes was clearly of the view that the
particularly important feature of DAl wi t ry’ s conduct which warra
decisiontd er mi nat e hi sdedsiomtd reparcyour maaageriei s -
me, to the BMA .
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166.3. As recorded in MrMc Neel a’ s | eMckaaghlin dated Mr .
4 DecembeR012, the Medical Directors and MvWcLaughlin on
28 November2012 where MrMcLaughlin hadi s edehat the involvement of
the BMA was the final tipping point which had caused you to recommend that
the contract be rescindéd.

167. Mr.Jones sent are-mail to Mr. McLaughlin, Mr.Luksza, Mr.Siodlak,
Mr. Downes and MsBody (with copies to MrRiley and Mr Shoebridgeat
10.07 on 1November2012. He said:

Mr. Alwitry has referred to an unspecified matter to the BMA (see
below) in relation to Richard Downes. | have not spoken to the BMA
yet regarding this but this possibly strengthens our resolve tortateni

the contract accepted by Milwitry, giving three months notice.

Before | do this, | need to be sure we are all in agreement and fully
understand there may be subsequent litigation that may incur the
following penalties, assessed by the lawyersnmmahand to include:

- removal and relocation expenses including associated legal
expenses in relation to house sale

- salaries due in the next three monthDgti 12 Feb) if the
termination is issued today

As briefed earlier, there may also be media anlitips related risks.

If we are in agreement to terminate the contract, Tony will need to brief
Julie and the Minister at the earliest opportunity.

168. As will be apparent from the passages cited above, somehow-rtiz!
message from M<Lhandler to MrJores was understood by the Senior
Management at the Hospital (to whom NMiones presumably relayed it) as a
statement that DAlwitry had made a complaint about Mdownes. He had
done no such thingindeed it is clear from the BMA records that he did not
want to cause any further problems with lownes. Quite how the-mail
referred to above was misinterpreted in this way is unclear. Objectively it does
not convey that message. We can only infer that the people who had already
formed a very negative imgssion of DrAlwitry simply assumed the worst
and read something into tleemail which was not there. There was no attempt
by the Hospital to check with the BMA as to whether a complaint had been
made and, if so, as to the details of that complaint. kaddone so, they would
have been informed that no complaint had been made.

169. Mr.Si odl ak responded Ithinkhve meedaam urgeatur s a
fo

meeting about this! . The meeti ng p.natkat affeenbon u p
(13 November).
170. In the meantime, MRiley e-mailed Ms.Julie Garbutt, the CEO of Health and
Soci al Services at the States of Jerse
Problem” he said:
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We have offered Amar Alwitry the post of consultant in Ophthalmology
with a December start date.

His behaviour and attitude since accepting the post has been atrocious
and the Medical Directors, Clinical Director, Andrew, Angela and me
and my team are agreed to withdraw the job offer.

The financial consequences are minimal and deemed an acceptable
risk.

The ability to appoint another quickly is very strong.

The risks are political his Dad was a consultant here and still lives in
Jersey and will probably play political cards.

The Medical and Hospital directors will probably give me the mission
of persuading Awne it is a risk worth takingianaging.

Thate-mail was grossly misleading. On the evidence before us, there is and was

no basis (and we meao basis) for the allegationthatDx.l wi t ry’' s behavi
had been *“ adnraibshouldnohave beeh sent in the terms that it

was. What thee-mail does disclose is the fact that there was no proper
consideration of the merits or otherwise of the dismissal oADritry. The

meeting that was set up fop5m. that afternoon was expected sintplyubber

stamp the decision.

The Notes of the Meeting atgbm. on 13November2012 are thin. They read
as follows:

Mr.Al witryds communication, attitude
employment was accepted with Health & Social Services was
discussd, along with his subsequent reporting of RrDownes to the

BMA.

Those present agreed that, although regrettable, a withdrawal of
employment was required.

This issue had already been raised at Ministerial Level.

The decision was taken not to discuss withdrawal of the offer of
employment to MrAlwitry with Mr. B McNeela at this stage.

The persons present at the meeting were MéLaughlin, Mr.Siodlak,

Mr. Riley and Mr.Luksza. With the exception of Mcuksza who was simply
prepared to agree withe majority, each person present had already expressed
a damning view of DrAlwitry, his character and his general behaviour. There
was no consideration of the merits of the decision. There was no investigation
of the alleged complaint against Mdownes. There was no attempt to question
whether what they were doing was wrong. There was no consideration of the
need to engage with DAlwitry to put their concerns and criticisms to him. We
have absolutely no doubt that the process was unfair. It wassiodenade by
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those who had, with no proper justification, taken againsfBvitry and were
not interested in taking a balanced approach.

We equally have no doubt that the erroneous belief thaflRitry had
reported MrDownes to the BMA was a sigigant factor in the decision that

was made. It is a stark example of how a flawed procedure can lead to decisions
being made for whicthere is no factual foundation.

It follows from the above that we do not accept the conclusions d?aliBeal
in hisReport of Marct2013 that:

1 The evidence indicates the senior team considered all the facts from
August 2012 until this point in time to make this decision to rescind the
offer

1 The evidence indicates this decision was not taken lightly by any of the

seniorteam and their priority was patient safety and quality of care

Indeed, we would go further and say that, on the evidence before us, it is
impossible reasonably to reach those conclusions.

Mr. Riley wrote formally to MrMark Sinclair, the HR Director fothe States
of Jersey on 1Blovember2012. This is a remarkable letter. It is misleading and
incorrect in material respects:

Although an excellent candidate with a strong CV, excellent references
and an impressive interview performance, his behaviouratiide
since receiving the offer has been consistently adversarial, aggressive,
inappropriate, duplicitous, uneoperative and frankly unacceptable.
This behaviour has been directed at senior managers and senior
doctors, HR staff and other clinical pesfsionals in other services. He
has now engaged the BMA to support a formal complaint about the
Clinical Director (CD)1 even before he has started in post!! The CD,
not altogether unreasonably, has indicated that he would feel obliged
to resign as CD iftte offer is not withdrawn.

We are content that this behaviour constitutes a loss of trust and
confidence so fundamental as to undermine the contract of employment.

The proposed course of action has some risks and consequences
(outlined below) but theseowld have to be managed and in reality
would have a relatively short shelf life.

The alternative is to commit to tenure and endure 30 years of trying to
manage a disruptive, dysfunctional, high maintenance niefiaz has
experienced this more than oncaécent years and to invite repetition

is not considered desirable.

Following discussions with the Law Office the litigation risk is deemed
to be acceptable. The maximum legal remedy wouldhhbehs notice
and any incurred costs associated with a miv@erseyi we believe
these to be nil or de minimis at this point.
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The real risk is that he was born and brought up in Jerségst
generation rather than old Jerseylobdi but he and his father
(aretired JGH consultant) claim to be well connecteth®spoliticians

and media here and in fact he has used this as a threat already. This
story will therefore play out for a period with politicians and the JEP.

The Clinical Director, Medical Directors, Hospital Director, CEO,
myself and the Biembers ofte Ministerial team are all of a view that
30years of a dysfunctional ophthalmology department is the greater
riski hence our intention to terminate.

In recognition that HSSD is not technically the employer it is accepted
that you may wish to discussidtsituation as necessary with SEB
colleagues to clear the way for this decision to be enacted. There is a
need for some urgency as the start date is very imminent.

177. What this amounts to is that a small group of people Kitaughlin,
Mr. Siodlak, Mr.Downes, Mr.Riley and MsBody) had decided that
Dr. Alwitry would not fit with their preferred style of managemenie.to
expect others simply to do as they were told. Abwuitry was attempting to
agree his job plan in accordance with the terms of histr@ct and good
practice, raising issues relating to patient safety if eye operations were carried
out for glaucoma patients on a Friday and asking legitimate questions about the
number of hours that he was being required to work. This small group aof senio
personnel (with the apparently unquestioning support ofLiksza) decided
that this behaviour was inappropriate and thatAr.wi t ry’' s empl oy ment
contract should be terminated, irrespective of the fact thafl@itry had
resigned from his post in Dy (a post for life) and made arrangements to
relocate to Jersey. They then portrayed a verysioed and ilfounded version
of events to Ministers and the SEB, in order to ensure that the decision they had
taken was si mplyyo ua pnparyoiscuskl thé(situatoon ab
necessary with SEB colleagues to clear the way for this decision to be
enactece ” ) . This is and was a wholly inappropri
Decisions of this type must be taken in accordance with the basic principles of
natural justice. Those decisions should be properly documented, balanced,
transparent and fair. None of those descriptions could be applied to the decision
in the case of DrAlwitry.

178. By an unhappy coincidence, on the same day afRkNay sent the above letter,
15November2012, Dr.Alwitry and Ms.Kelly Sheehan, a Medical Secretary
at the Hospital were busy arranging Brl wi t ry’ s i nduction schedu
3 and4 December.

179. At some point on or before 2ovember2012, there was a consultation about
the decision wh amongst others, MRiley, the Health Minister
(DeputyAnnePryke), the Chief Ministe@ hai r man of t he States’ Empl
Board (SenatorthelSEB. Gblostmi nahds “or records o
discussion were provided tous. FromRri | ey’ s weundestanad tha ,
there was no formal meeting. The only record of the foregoing individuals being
involved appears in a document eentitled *“Bri
mail from Mr. Jones to MrStephenson on 1ecembeR012. It appears that
variousindividuals were contacted separately. We infer that the key decision
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makers were Deputy Pyke and Senator Gorst. We also infer that they approved

the decision to send to Dhlwitry the letter referred to in the next paragraph

since that is what Mdonesr e ¢ o Fatlosving discussion with SEB, Health

Mi ni ster and Chi ef Mi ni ster, TR .writes

180. The letter from MrRiley to Dr.Alwitry was dated 22November2012.

Interestingly, his | ett eer awsa st oh ecaodsetds "*“
reflects the fact that MRiley at least was aware that what he was about to do
was a breach of MAIwi try’ s Contract (as had

300ctober2012). The letter read:

I write to inform you that after careful consideratioe Wwave decided

to withdraw the offer of the post of Consultant in Opthalmology made
on 21stAugust2012, and to formally notify you that any contractual
relationship between us (to the extent that it may exist) is to be treated
as terminated.

This decisia has not been reached lightly. It has been informed by:

A The attitude and behaviour displayed in relation to multiple
aspects of the role

A demonstrate evidence of a dysfunctional relationship with the
Clinical Director and the other senior medical and
marmgement staff; and

A loss of trust and confidence between the respective parties,
resulting in any employment relationship being irreparably
damaged.

We appreciate that the above places both parties in a difficult position.

On a Owi t houtwemnre anjenablé te givihg shnapathiesc,
consideration in respect of any direct and recoverable losses incurred
to date. In this regard, | would be grateful if you would furnish me with
appropriate copy receipts within Idays of this letter.

181. Understandably Dr. Alwitry was taken aback by the letter. He contacted
Mr. Downes on 28November2012 explaining that he was (understandably)
completely confused by the letter and asking why it was thought that there was
a dysfunctional relationship betweenthem.BMlo.wnes’ r esponse | at
perpetuated the inaccurate understanding thatAlitry had reported
Mr. Downes to the BMA:

| suggest you reflect carefully on all the previous correspondence with
regard to many aspects, virtually all, of the post ancttable that you
found unacceptable and questioned from the outset and in particular
your decision to report your manager ime, to the BMA (both
surprising, and extremely disappointing, bearing in mind all the time
and effort | put into trying to organésthe best possible timetable under
the circumstances of major organisational constraints) in order to find
the answers to yowmail.
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182. He contacted MiMcNeela who was equally as surprised. McNeela wrote
a compelling letter to MiMcLauglin on 26November2012:

On Saturday 24tiNovembel2012) | received a telephone call from
Amar Alwitry. He had received a letter that morning from Tony Reilly,
Human Resources Director announcing that
Consultant on Ophthalmology had beethdrawn. Amaie-mailed me

a copy of the letter, which | enclose. | then called Richard Downes who
confirmed that you and a cohort of senior managers, including the
two medical directors and himself, had been party to this decision, and
that the discussiongading up to it had been deliberately kept secret
until it could be considered a fait accompli. As you are aware, the
process had gone well beyond the job offer stage. The contract of
employment had been signed by both parties, Amar had resigned from
his current post in Derby and made arrangements to start in Jersey on
the 3rdDecember, one week from now. His old job was recently
advertised in the British Medical Journal and applications have
already been putin.

On 8th August all members of the Adviséppointments Committee
(AAC) had unanimously approved the offer of the post to Amar. At the
beginning of the discussion of the candidates you had acclaimed him
as by far the most suitable. Based on interview performance, academic
qualifications, researchecord and clinical experience we agreed that
he was the best person for the job. His references were excellent. His
appraisals during his previous post on (sic) Derby had been very
satisfactory. Nothing has come to light since the interview to cast doubt
on any of this information. We all agreed that Amar seemed very suited
for a future lead role in the department.

The decision of the AAC has been overturned by a small group of
managerial stdfwith no reference to the foumembers of the AAC,

ie Graham Rince, Alan Thompson, the Royal College of
Ophthalmologists representative and myself.

| have been party to most, if not all, of #enails exchanged between
Amar and hospital staff since the interview. His concerns about the
timing of clinics were alsshared by the eye clinic nursing staff,
appointments personnel, junior medical staff and myself. It was readily
apparent that there was considerably more opportunity for flexible
rescheduling of the clinics than had been stated irtmail exchange
betwen Amar and hospital management. It was also clear to everyone
that the operating theatre timetable was complex, messy and needing
amendment as soon as possible.

In vigorously pursuing his view on the best way to provide a service,

Amar is no different bm many of the consultants now in post at this

hospital. Being assertive about getting the best possible job plan to

provide efficient, high quality patient care and, to a degree, taking into

account oneb6s family and omorlhadr per sonal
two-way discussion between a successful candidate and the
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management team in the period following the AAC decision and before
starting in post. Amar had, with justification, questioned the contrast
between a contract based on a-déssion rate ofgy and a job plan
amounting to 11.18essions per week. The disparity between the actual
workload and the inflexible contractual rate is a regular subject of
debate amongst consultants and has frequently been brought up in MSC
meetings.

Advancing an arguent contrary to one expressed by one of the
management team does not justify a
relationshipé. At no stage, to the
that he would be unwilling to undertake his contractual obligations,

given any ultimate or made any personally offensive statements. These

would be the only justifiable grounds for blocking his appointment.

I would like to formally advise the hospital management team that |
completely dissociate myself from the decision a¢scind Amar

Al witryobs contract of empl oyment .
appallingly shabby manner.

| also take great exception to the management team excluding me and
other members of the AAC from the discussions leading up to this
decision.

Members oftte management team are now refusing to take calls from
Amar. He has been advised by Tony Reilly that all communications on
the matter should only be routed through lawyers acting for both
parties. It would take courage and an humbling loss of face togever
this decision, but I sincerely hope that you will pause to reflect on the
matter, open up the debate to other stakeholders and reconsider.

183. Dr. Alwitry tried to speak to MrRiley by telephone on 28ovember2012 but
he was not available. MRiley senthim ane-mail that afternoon confirming
t hat t memedtinwaspeakKing further as the decision conveyed in the
letter is both final and unanimous.

184. Dr. Alwitry wrote a detailed email in response to MiDownes on
27 November2012 which accuratgl(as we have found them) recorded the
details of his discussions about the timetable and the number of PAs he was
expected to work, and continued (again, accurately):

| asked the BMA their advice as to whether there was anything that |
could/should do atwt it and so they decided to speak to Brian. |

definitely was not reporting anyone or trying to make trouble. | just

really wanted your/their advice as to the least painful way to go about

sorting it or whether this was the way things are. Goodness kubats

he or she said to Brian to make you
think it was this miscommunication that triggered all this.

I do not understand how we got to where we are now. Job planning as
| understand is a two way process and | simpiyted to be involved
in the planning so | could keep my patients safe and sound. If | came
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across as too demanding in my request then | apologise but it seems a
bit unfair not to let me come and work over that.

I would still love to get this resolved antillscome over to work with
you. It has always been my dream to come over to the Island and | was
looking forward to 25ears of dedicated service there.

Later on 2M™November2012, Dr.Alwitry wrote a detailed-mail to the Medical
Directors, Mr.Luksza ad Mr. Siodlak. He again explained what had happened
from his perspective and reiterated that all he had tried to do was to plan the
best treatment for his patients. He explained that he did not think he had been
unreasonable and was still did not know winehad done to upset MPownes.

He continued:

Both Claudia (my wife) and | are now
resigned from our jobs so obviously | will be getting a lawyer and will

have to take action against the Hospital. We have 4 small children

unde 7 so this is a nightmare.

ou

I s there anything either of you can (or

done anything.

I still want to come and work with you
start. Could | be officially reprimanded or put on probation fovlgle?

Not quite sure what for but 106d be happy

this unpleasantness.

é

I have a signed contract which clearly states the disciplinary, appeals,
termination processes which should be
at all. | am also supposed to have the rigtitappeal according to

Schedulet of the Terms and Conditions of Service.

The frustrati
know what | 6ém ccused of é

The paragraphs quoted above encapsulate ¢teeofithe lak of a proper or fair

decisionmaking process in the present case. The consequence of the deeply

flawed process that was adopted by the Hospital was thathBitry and his

wife were left without jobs, with a young family to support. (&mail from

Dr.Al wi t r y’' <LlaudidaAfwdry, to Bhe senior clinicianeianagement

on 30Novembe2 012 al so expl ained that they had
places at their schools in Nottingham in anticipation of the move.) At no stage

were the allege grounds for the decision to breach his contract explained to

him properly. At no stage was he given a right to explain his side of the case or

to have that considered impartially by an appropriate body. For reasons that for

which we cannot find any exceishe was deprived of his contractual right to an

appeal: the suggestion that he was not entitled to an appeal because he had not

actually started work is, with respect to NRiley, absurd.

An increasingly desperate DXlwitry e-mailed Mr.Downes againon
29 November2012 asking for his help:
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If you could try and speak to them for me and ask them to give me a

second chance |1 6d be grateful. You
talking to Lee and |l ain that | 6m no
| 6d be pr e poolvatod fortapear, ltwerk vdtimout pay for
sixmonths or have a freeze on any private work at the Hospital for a
year if that would help pay them back and get me back in. If you can
think of any other conditions | 6d a
e
Anyway | 6m happy to agree and do wha
you and get you back on side although | appreciate it may be too late.
188. Dr. Alwitry wrote a further lengthy letter to MBiodlak on 30November2012.
On the same day, the BMA wrote formatdyDr. Alwitry:
| am sorry you are unhappy with the situation that has arisen.
| can assure you that we are also surprised by it. | can confirm that at
no stage did you instruct us to report or formally take up any case
against any individual or JerseyS$D. In communicating with the
BMA you clearly indicated that you did not wish to cause any problems
and our informal discussions related to the job planning process itself.
You asked us to advise you as to the way the process worked and how
best to negodte the job plan itself.
The discussion our Employment Adviser, Sheila Chandler, attempted
with HR in Jersey was by way of an informal chat and in no way should
it have been construed as a formal complaint or initiation of any formal
process.
189. This confims our findings that no complaint was ever made byADRvitry. A
simple enquiry to the BMA would have revealed that this was the case. That
enquiry should have been made before the decision was taken summarily to
dismiss DrAlwitry and should certainly éve been made by the Respondent
once DrAlwitry made it clear that he had not made any complaint about
Mr. Downes. Once the true position was revealed, the decision should have
been reviewed. Instead, and very unfortunately, the senior management at the
Hospital persisted in its position that its knowledge of the alleged complaint
played no part in the decision made when, as the former Scli&goeral and
ourselves have found, it clearly did.
190. On 3DecembeR012, Dr.Alwitry again wrote to MrRiley. Hereiterated his
wish to appeal the decision as set out in Sedtié. 2. 2 of the “Te
Conditions of Service, Consul tant Me d i

he circulated the response from the BMA that we have set out above confirming
that the BAA was as baffled as DAlwitry about the suggestion that

Dr. Alwitry had lodged a complaint against Mdownes (or anyone else) or
how the contact from M<handler could reasonably have been construed as
meaning that a complaint had been lodged.

191. Mr.Ril ey responded with another “without

4 DecembeR012. He asserted that there was no right of appeal under
Section18.2.2 because DAl wi t ry’' s service had not
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from our findings above, we are Hafl as to how anyone (lawyer or lay person)
could have reached such@nclusion. It is plainly wrong.

192. We invited Advocate Ingram to submit authorities to support the proposition
thatDr. Al wi try’' s appeal r i g hAlwstry phgsicaly not engaged
started work by entering the Hospital Building as opposed to when the contract
of employment was concluded. It is correct to note that, in his closing
submissions, Advocate Ingram referred to a number of authorities. These
establish that:

192.1. In certain (extreme) circumstances, amployerowes a duty of trust and
confidence to its employedstalik v BCCI [1997] IRLR 26.

192.2. The sufficiently serious breakdown in trust and confidence between an
employer and employee as a result of the conduct of the emphloggein
appropriate circumstances, fulfil one of the grounds in the UK for rejecting a
statutory taim for unfair dismissal (i,e. hat t he di smi ssal was fair
ot her substanti al reason’”) alliinough even in
Leachv Ofcom [2012] IRLR8 3 9 s t a breakidown bfarust iS not a
mantra that can be mouthed whenever an employer is faced with difficulties in
establishing a more conventional conduct reason for dismiissal

193. The second principle identified above is, of course, comckwith a defence
to a statutory claim for unfair dismissal. It is irrelevant when considering simple
principles of the law of contract such as wasAitry entitled under the terms
of his contract to a right of appeal against his (wrongful) dismig¢edanswer
to which is “yes” |l ndeed, even under the UK
while a breakdown of trust and confidence may in extreme cases make the
substantive decision fair, the employer still has to follow a fair procedure in
implementingthat decision. In most cases, this would include affording the
affected employee a right to meet the case against him/her and to pursue an
independent review/appeal if the decision to dismiss was maintained.

194. There is no authority for the proposition adeed by Mr.Riley that
Dr.rAl witry’' s appeal rights did not become eff
started work at the Hospital. We were not surprised by this. Such a conclusion
would have been perversd.e.one to which no reasonable person properly
directing themselves could reasonably have comeRNIrl ey’ s i nsi stence befo
us that this was the collective understanding of those involved in making the
decision in relation to DAlwitry did not reflect well on him or them. If (which
we seriously doubthis was a genuinely held view at the time, they should not
have been involved in making the decision in the first place. That is particularly
the case of MrRiley and his colleagues in the HR Department.

195. Further, it was unclear whether this view reftigtlegal advice that had been
received. If it did, it was clearly wrong and so clearly wrong that any reasonable
person ought to have identified the error.

196. We would add that, if the view was genuinely held, to the extent that any of the
individuals involred in the decision to dismiss DXlwitry (or in providing
legal advice in relation to such matters) are still involved in decisions affecting
the work and careers of other members of staff or applicants for posts, we would
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strongly recommend that theycedve proper training in relation to basic
principles of fairness and the law relating to contracts of emplolyassa matter
of some urgecy.

The Statesé Employment Board

The matter was put on the agenda for t
for 18Decembef012. On 1M®ecembeR012, Ms.Garbutt e-mailed

Mr. Siodlak, Mr.Riley, Mr. McLaughlin, Ms.Body, and MrDownes, saying

t hat Deputy Pyke, Sefieldingarsigndicantaumbeand he
of calls, lettersg-mails etc from States &inbers, the Family and friedds a b o u t

the treatment of DAlwitry.

On the following day, 1DecembeR012, Ms.Garbutte-mailed Mr.Siodlak,

Mr. Riley, Mr.McLaughlin, Ms.Body, Mr.Luksza and MrDownes saying

“as you will be aware there is considerabieise about the decision to

withdraw the contract and it will be important that display [sic] a strong and

united front .  N#Laughlin followed this up with ae-mail seven minutes

Il at er Isweyall tum up mob handed to demonstrate our view is
unanimous we stand the best chance of the decision sficking As a r esu
Ms. Body confirmed that the theatre lists had been amended to ensure that all

on the circulation list were free to attend the meeting.

As planned, MsGarbutt, Mr.McLaughlin, Mr.Riley, Mr.Luksza,

Mr. Siodlak, Mr.Downesand MBBody attended at the mee
Employment Board with the Minister for Health and Social Services, Deputy

Anne Pryke, on 1®ecembel012. In other words, the Hospital was
represented by the fulkam of people who had been involved at one stage or
another in the flawed decision to terminate ®At. wi t ry’' s contr q
employment including the senior clinicians and senior management at the
Hospital whose original decision has been subject to secitiism in this

Decision. DrAlwitry was not represented or, indeed, invited to make
representations. The members of the St
the Chief Minister, Connétablezbourian and Deputies Green, Railly and

Noel.

The Minutesset out a description of evertpresumably provided by the team

from the Hospital which is entirely onaided and bears little resemblance to

the facts as we have found them. There was no attempt to set out a balanced
history or even to refer to thadt that the decision had been based at least in
part on the mistaken belief that dwitry had lodged a complaint with the

BMA even though, by this stage, Senator Gorst, Deputy Anne Pryke and the
entirety of the team from the Hospital positively knewttho such complaint

had been made or instructed since they had seen a copyeafngiefrom the

BMA of 30 November2012.

The Board’'s deci si on exgstiasffermmdmoret o con
than3mont hs’ sal ary pl us bemadestoDwiry,e ex pe
to require the Director of Human Resources to conduct a review of the
recruitment process in conjunction wit
direct that, in the event that the Health, Social Security and Housing Scrutiny
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Panelcontinued to express an interest in the case to respond attempting to
suggest that the Panel had no jurisdiction (@grevent a further review).

202. The next meeting of the States’ Empl oyment B
been provided to us at which x| wi t ry’' s case was considered
4 March2013. For this meeting, someone had prepared a more detailed
chronology of the correspondence. Although this chronology was reasonably
detailed it still did not come close to presenting a full and balapictare. It
proceeded on the basis that Brl wi t ry’ s demands were unreaso
included allegations of dishonesty on the part ofAwitry that were, on the
evidence before us, not true. Thus, for example:

202.1. The entry for 21August2012 records that:

AA contacts HR and informs them that AML has advised him to obtain
his contract paperwork. This was blatantly untrue. However, contract
issued in good faith and promptly signed and returned. Subsequently
HR discovers AML has no knowledge of this anddn iad written to

AA advising of intent to withdraw job offer on AugiL@th.

There was no suggestion in the submissions or evidence before us that

Dr. Alwitry improperly procured the contract on 2ligust2012 nor is there

any suggestion in the contermpoeous documentary evidence (or the reports

commi ssioned for the States’ Empl oyment Boar
also note that this suggestion was never put tA\ritry at any time.

202.2. Under “Behaviour and Ri sks” the comments i ncl

1. During themonths after MrAA was offered the position his
behaviour and attitude quickly became frustrating,
inappropriate, dishonest, threatening and smdhtred.

5. AML was also surprised and disappointed by what he
perceivedtobe MA 6 s dupl i civetbehaveurwithd evas
regard to the start daté the need for which had been
repeatedly raised in conversations between them prior to and
at the interview without any suggestion of any inability to start
as requested.

These statements were untrue.

203. ltisamtter of considerable concern that the St
presented with an incomplete and inaccurate version of events. Even against
t hat background, we were concerned that the S
react proactively to the issue andertake any detailed analysis of the problem
even though members must have realised that, at the very least, there were
potentially significant problems with the decision that had been made. As we
have noted above, for example, Senator Gorst was semyaotahee-mail
from the BMA confirming that no complaint had been made abouDighnes
and that they were baffled as to how the conversation witldides could have
led to that impession. After the meeting on D&cember, Senator Gorst
received the arious references from respected consultants to which we have
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referred above which showed that, at the very leasélBiitry had reasonable
grounds for taking the stance that he did in relation to operating on a Friday and
job planning, as well as provity character references which suggested that the
portrayal of him as difficult, duplicitous and dishonest was incorrect. Nothing
was done about this, however.

We would have thought that, on receipt of such documents the reasonable
response would have bee t o reconvene the States’
consider the implications of them. This is not least because, in a case where the
employment had just been terminated, time was obviously of the essence:
waiting (as they apparently did) for another few momnthpass would almost
inevitably result in it being impossible to remedy any failure by the Hospital or

to allow Dr.Alwitry to take up his post. This must have been obvious to those
involved. The decisions of themo&t ates’
consistent with them pushing a difficult decision off in the hope and expectation

that the problem would go away (for example if Biwitry found another job)

rather than dealing decisively with an obvious problem. In our judgement, that

was not an jgpropriate response.

One interesting feature of MBe al ' s report i54d6, heh at , i
records the following:

There is a view from some of the senior officers in the HSS that SEB
then began to back track on the decision to support these adiiens

to the political pressure and correspondence from members of the local
community on the Island.

There is a counter view that SEB became nervous about the decision as
more information on AA came to light from the HSS team on the case
and did not beliee they had been given the full picture at the time.

The “counter view” i s consistent wi t h
that we have seen.

We have already set out in our introductory sections above our concerns about
t he r ol e omploymbne Bo&d ia thie Betisiok We do not repeat
our observations here. We are not in a position to undertake a detailed critique

of the role of the States’ Empl oyment
is not sufficiently complete to enable us tHat. What we can say is that it is
clear that the States’ Empl oyment Boar

at any stage, although some members were (as we have set out above) more
fully informed than others. We can also say unreservedly thais ve would
assume) the States’ Empl oyment Board w
than to “rubber stamp” the decision of
expected them to identify the blatant unfairness in the procedure that had been
followed and to have insisted that Bidwitry be allowed to exercise his right

of appeal and/or to propose a mediation to attempt to resolve the differences

and misunderstandings that were apparent.
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The reports commissioned by the Director of Human Resoursefor the

Statesd6 Employment Board

The Director of Human Resources for the Health and Social Services
Department commissioned a report by an HR ConsultantB&&l and a
“Report on the Independent Conflict Analysis b y Midalle Haste of
CMP Resolutians which considered the appropriateness of mediation.

We have been critical of MBeal ' s report whi 20h3. was
Mr.Beal s conclusion was that:

The team took a reasoned and well thought through approach, taking
sounds on the matter frothe law office, informed SEB of their view
and took appropriate action based on clinical need and service
delivery. | believe they followed due process to try and resolve the
issues with AA on his start date and that they tried to seek agreement
on the jobplan with him.

Clearly the trust and confidence between the employer and AA has
broken down and this was a reasonable response to the situation at the
time. AA appears to lack insight into his part in this situation he now
finds himself in which is mosnhfortunate for him as a consultant.

Those are not conclusions to which one could reasonably come based on the
evidence that we have reviewed. Indeed, we struggle to see how they follow
logically from some of MrBeal ' s own findi nmangst The
others) a finding that the paperwork for the interview process of all candidates
did not demonstrate an objective and robust assessment process; there was no
evidence of a robust testing of the person specification demonstrating a poor
recruitment ad selection process; discussions in relation to the start date only
commenced between MDownes and DrAlwitry in August2012 (and did not

occur at or before the interview); further training on job planning and a more
formal approach to it was requirei; would have been prudent to call in
Dr.Al wi t ry t donestaance robash corfversation explaining his
behaviour and interactions are not acceptable before making a final decision
to rescind the offér ;  &amdhe &vidence presented there is astjoa as to

the appropriateness and objectively [sipresumably objectivity] in this case

by some who were not directly involved wduld recommend that SEB look

at their employment practices and procedures as part of their workforce
modernisation progamme, to ensure that they are fair and consistent in line
with best practicé .

We have not commented in detailonMsa st e’ s report. This
an unhelpful report because it reaches no real conclusion. All it states is the
obvious namely tht the respective parties have diametrically opposed views

and objectives but that mediation can be successful so the SEB should give
careful thought to the arguments of both sides:

él believe it would be useful for
explore the reasons for the conflict and also explore whether resolution
is feasible.
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However, | have concerns about the feasibility of mediation as a dispute
resolution mechanism per se given notonly®f. wi t r ydés r el uct
explore the issues exdeps a means to the end of achieving
reinstatement of the appointment; but also because of the clear
consensus from the decision makers that a reversal of the decision to
withdraw is not tenable.

However, partiesd percei vhkedointposi ti
medi ati on sessioné

Therefore | recommend that careful thought is given to the points raised

by both sides in respect of the conflict, and also the reasons advanced
by the decision makers as to why the withdrawal should not be

rescinded.

As it hgppens, the members of this particular Complaints Board have extensive
experience of mediation and other forms of dispute resolution processes as
advisers, mediators and other forms of neutral facilitator. Almost every
mediation starts with the parties hagistrongly divergent views and objectives.

Many involve cases which the protagoni
until relatively recently, rarely did. Mediation has a very well documented
success rate even in such cases. We would have thoughtthsitunnecessary

for the States’ Empl oyment Board to ha
is outside our remit to say whether mediation should have been adopted in the
present case. What we can say is that, based on our experience, mediation is t

ideal environment within which to deal with the sorts of issues that had arisen

in the present dispute but this would have required a mediation to be convened
before DrAl wi try’' s position had been fille
such a decisiondd been made (in Decemt2€12), it had the potential at least

to mitigate the consequences of some of the procedural flaws in the process to
datethat we have highlighted above.

Private practice

One of the issues raised by Biwitry was an allegabn that Mr.Downeswas
influenced in his decisiemaking because of a considerations relating to his
private practice. In very short summary, Biwitry suggested that
Mr. Downes had offered DAlwitry the opportunity to join MrDo wn e s
private practie but only on condition that DAlwitry paid Mr. Downes a
percentage of DAl wi t ry’ s i ncome fr omDowldesat pr ac
retired. We were told that MDownes strongly disputed DAl wi t ry ' s
allegations.

We do not find it necessary to makeyafindings about these allegations.

Neither Mr.Downes nor DrAlwitry gave oral evidence before us. Given that

we have had to refer to the allegations in this Decision, however, it is
appropriate for us at least to note that our impression from theneeidefore
usisthatissuesrelatingto®.| wi t ry’ s private practice
the flaws in the decisiemaking process to which we have already referred. To
theextentthatMDowne s’ Vvi ews Alwitry cermihlygappeasto t o Dr
have hardened in Novemb2012, this coincided with the point at which he was
incorrectly told that DrAlwitry had formally complained about him to the
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BMA and it that misinformation which, in our view, finally pushed Bownes

into the intransigent cangf the other senior clinicians and management at the
Hospital who had already determined that Alwitry should not be permitted

to take up his post.

Having said that, it does appear to us that the debate about private practice raises
an important issuef principle. As we understand it from the evidence before
us, one of the attractions of taking up a post as a senior clinician in Jersey is the
fact that there is greater freedom here to pursue a private practice in conjunction
with employment at the Ho&pl than there is or would be in the UK. Clearly
discussions and agreements between the existing cliniejaansicularly those

who are either directly involved in the appointment/disciplinary process or
would expect to be consulted about the sarapedthe applicant/new appointee
about private practiceould give rise to an actual conflict of interest and will
almost certainly give rise to amapparent conflict of interest (i.ethat
appointments/dismissals which are funded out of the public purse ienighar

be influenced by the private commercial relationships of those involved in the
decision and the individual concerned). This is not good practice. At the very
least, it leaves an objective observer with the suspicion that the decision may
have been ituenced by extraneous matters. We repeat that we are not
suggesting that anything untoward actually happened in the present case. We
do, however, believe that it would be prudent for there to be a procedure which
ensures that there is disclosure by thingelved in the decision making process
(including the applicant/person who is the subject of the decision) of any
discussions/agreements about private practice and for such disclosure to be
properly recorded and considered (if relevant) as part of thisialecObviously

if the disclosure revealed a potential conflict of interest, the conflicted person
on the management side should not ordinarily participate in the decision
making process itself.

Conclusion on the procedure leading to the deliberate lach of
Dr.Al witrybés contract

We agree that this case is a paradigm example of introspective and poor
decisionmaking by a small group of senior public officials. While we are only
concerned with the procedure that was adopted rather than the substantive
merits of the decision itself, the only conclusion that one can reach is that the
process was manifestly unfair, was based on incorrect information and advice,
took account of irrelevant considerations and failed to take account of all of the
relevant ong (precisely because the process was not designed to ensure that
relevant information was confirmed and considered impartially by an
independent body). It follows that we also agree that the description by
Mr. McNeela of the procedure (or lack of it) thvaas followed in the present

C a s eappalngly’'shabby i s apt .

It is to be hoped that this decisierand the firm criticisms of the procedures
adopted by the Hospital (and the SEB) in the present case will serve as a wider
lesson to public officials @t such archaic practices will not be tolerated. In a
small community such as Jersey, there is a particular need for proper, fair,
transparent, balanced and independent decisions be made in order to avoid the
strong suspicion that senior officials beliettey can implement subjective
decisions without proper scrutiny.
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218.

219.

220.

The Respondent’™s Closing Submissions s

The Respondent did not act contrary to law, rather upon legal advice.

It did not act contrary to the generally accepted principles of natural

justi ce. The decision to terminate
deliberated by senior officers at the Hospital; a Director of the Human
Resources Department of the Hospita
and the Law Officers Department. On any analysis, ¢éixiraordinary

level of scrutiny is unique and reflective of the difficult decision
presented to the Respondent. This is a higher level of process than any

usual dismissal decision making process.

That submission invites us to accept that none of thirsefficers at the

Hospital, the Director of the Human Resources Department at the Hospital, the
members of the States’ Empl oyment Boar
was anything wrong with the procedure that had been followed. If that is correct,

it is a damning indictment of the practices and competence of all those involved.

At the most simple level, it is almost inconceivable that it could ever be fair or
appropriate summarily to dismiss someone on grounds that there had been a
“breakdowand ncanmfuisdkence” (grounds whic
demonstrably incorrect), without informing the person concerned of the details

of the case against him or allowing him to make representations and then to

deny him his contractual right of appeal on theolly untenable basis that,

although he had a binding contract, he had not physically started work.

The truly extraordinary feature of the present case is that despite the ostensible

l evel of scrutiny, none of tkothee i nvol
blatant unfairness of the decision making process. Scrutiny must be robust,
diligent and independent none of which describe how this decision was

reached nor the way in which the consequences of this decision were
subsequently handled.

Conclusion
We have summarised our conclusions and recommendations in the Decision

and at the outset of this Anné&x For the reasons set out above, we find that
the complaint made by DAlwitry is well-founded.
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