MAGISTRATE'S COURT - PRACTICE AND PROCEDURES: oV ~@~
WORKING PARTY REPORT —

Presented to the 3tates on 17¢th March 1998

by ihe Legiaiation Committee
STATES OF JERSEY
STATES GREFFE |
— ) 140 1998 RC7
)

Pit2 code : C



TO: 01534 SE4qg42 P. B3 B

01534 612589

1S-JUL-2@e2 15:p8 FROM: LEGAL ADUISER

2~
Foreword

On 14th February 1997 the Legisiation Commieiee appointed 3
Working Party fo eramine recommendations for improvements (o the

practicz and procedures of the Magisirafe’s Cour.

Cn 27th February 1998 the Legislation Committee received the report
of the Working Party, and decided that it should be given wider
distribution by preseniing it to the States. The public is invited to
commenti on this report and its recommendations, and any comments
should be forwarded no later than 30th April 1998 to Deputy 1.8.
Nicholls, President, Legislation Commitiee, c/o States Greffe, St.

Heller,
1f, .
The Lagisiation Commiitee will then consider the way forward, with a

view fo bringing its own recornmendations to the States in the form of a
report and proposition by the end of July 1998,




Introduction

The Jersey Judicial and Lagal Services Review Commitiee
(*‘the Review Committee’’) presented iis Second Interim
Report 1o the Siates on 23ri October 1980, This was a detailed
report covering the constitution and working of both the Royal
Couri and the Polics Court {re-named the Magistrate’s Court on

1.1

1st April 1997), and the working of the Petty Debts Court. A
151l of 38 Tecommendations wete made, 1.3 of Which concarmed

- the Magisirate’s Court specificaily. At its meeting on idth
" February 1997, the Legisiation Committee decided to establish
a Working Party to censider certain recommandations of the
Second Interim Report of the Review Commitice. These
recommendations concerned the role of the Magistrate, the
presentation of the case and training and administration. The

terms of reference were as follows -

"To consider thé recommendations set out in paragraphs
9.19 t0 3.23 to the Second Inierim Report of the Jersey
Judicial and Legal Services Review Commitiee and to
produce recommendations io the Legésiation Commiltee
on improvement in the practice and procadure of the

Mogistrate’s Court.”” -

This report nutlines the constitution of the Working Paﬁy. the
specific recommendations ¢o be considered, the strengths and

eaknmesofpresentpmcﬁwmdpmcedmmdananalysm of
aheopumnfmdmnge

The recormendation relating to training and administration is
not considered in this interim repors. -

1.2

i3

The relevant passages of the re#on of the Review Committee
{paragraphs 7.1 t0 7.20, 7.32 to 7.46 and 9.19 t0 9.23) are

included as the Appendix to this report.

1.4
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]
®
by Constitution
g .
a 21  The Working Party was constituted as follows -

Deputy [.5. Nichoils *v-Chairman

Mr. M.C. 8t. J. Bist, Q.C. Attorney Ceneral

Mr. 7.C. Sewden, Q.C. Magistrate
& Supesintendent 8. Le Breton  Representing States of Jersey
Q Poiice ..
B Dr. D. King, Chief Probation Officer
o Advocate 5. Pearmain Representing the Jersay Bar
B Mr. 1. Christmas Legal Adviser to the Police
D Centenier E. Gatlichan Representing Centenier’s
= . Association

Me. 8.W. Austin-Vautier Magistrate’s Court Greffier

and Secrstary
. ’-i.':
Resommendatfons to be considered
1)) k!
% 31  The precise recommendations of the Review Committee to be’
R considered wera as follows -
ﬁ The roie of the Mayistrate
~
Q
919 The dual role of the Magisirate should be abandoned and

he should not be reguired to adopt the inquisitorial role of
examination and cross-examinatiors.

The entation of the case

9.20 The duty of ensuring that the case On behalf of the public
against the defendant is properly and foirly put should be
placed upon the Centeniers. The Attorney General should
Bive directions o the Centeniers as to the kinds of cases
which the Censeniers should present themseives and these
in which a legally qualified prosecutor should be

instructed. .
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Traiming and edminisoration

9.21 dAssistance should be made availabie to the Centeniers in
the performance of their enhanced duiies in the Folice

Court.

222 I shouid be ohiigatory for a newly elected Centenier,
before he presents any cases in Court, io receive some
training in the presentation and prosecution of eases. The
same abiigasion shouid atiach 1o an existing Centenier on

re-glection.

9.23 A central advisory and clerical servics, the staff of which
would include the present Police Adviser, should be
established. Porishes should be encouraged, but not
obliged, to use the service. Parishes should, however, be
required promptly io notify it of every charge brought by
the Honorary Police of their Parish.”’

Role of the Mugkh'ahlprmutaﬁcn of the case

4.3

Since any récommended change in the Magistrale's role could
affect who was to present the case, the Working Party decided
at the outset ¢o discuss the recommendations at parographs 9.19
and 9.20 tagether. They are, in effect, inextricably Jinked.
Purthermoie, before reaching any conclusions on thesk two
specific issues, we found it heipful to summarise bdih the
girengths and weaknesses of the present praciice and progedure
in the Magistraie’s Court as envinced from the individual

pesceptions of Working Party members..
T

Strengths of the present practice and procedurs

42

The workload of the Magistrate’s Court in 1997 amounted to
5,377 criminal cases which invoived the presentation of 3.605
people before the Court. These cases are heard during 15 court

sessions a week taking place in two couris, one located in the
Town Hall and the other on the third floor of Cyril Le

Marguand House. The Magistrate’s Court is a court of summary
jurisdiction where jusfite is administered with the minimum of



éy

delay and st modest cosi. Research by the Magistrate’s Court
Greffier showed that the average time taken between (he first
prasentation of a case in the Court and its conclusions was 1.6
v months for trials foilowing a plea of ‘not guifty’ and 2.0 months
for committais to the Royal Cougt.

889

. 335

4.3  Approzimately 90 per cent of the Court's workicad invaives
‘guilly plea” cuses. Analysis of tria} statistics for the period
January to June 1997 showed that there were approximately
three contested irinis 8 week involving 2 total of 86%/s hours of
Court time. This of course dues not include the time taken by afl
eoncerned to prepare for these cases. The fact that preseniation
of cases has been by Centeniers acting on an fionorary basis has
led to a system which iz economical to sdminister and is not

subject to undue formaiity or technicality.

TO: 91534 5p4g4p

Wealinestes of the present practics and procedure

5.1 ' The principal criticism of the present system relates to the fact
that the Magistrate has a dual role. This is summarised in
paragraph 7.9 of the report of the Review Committee as

follows -

"‘However, the dbsence of any public prosecutor in the
Police Court éo conduct the.case against the. defendart ...
means that ike Magistrate Aas 2o undertake some tasks whick

do nat nermally fal! upon a Judge who is trying a criminal
case. He has io examine the witnesses for the prosecution \
{for which purpase he is provided with copies of their writien - *
Statements) in order to draw out the relevant jucts, and, if the
defendant elects to give evidence ar caills wilnesses, he Aas to
question the defendant and the witnesses and, in affect, .
cruss-examine fhem in order to test theiy evidence and ' form

an opinion as io its reliabiligy. Another conseguence of the

01534 619509

absence of @ prosecutor is that there is aokody to make .
submissions to the Magistrate on behalf of the public on the .
issues of law and fuct that arize.” = L.

5.2  The present system gives rise to many concerns, both from the
point of view of the prosecution (representing the public in

)

RS N N
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general and the victim) and the defence. The Centenier’s role is
confined to presenting she defendant to the Court. There is no-
one in Court representing the prosecution. This task has to be
undertaken to the beat of his ability by the Magistrate. The
defendant is nften legaily represented. There is therefare no-cne
1o counter amy points, whether of fact or of law, made by the
defendant’s advocaie. The Magistrate has 3 do his best withoui
any assistance from the prosecution. Defence advocates, acting
under a Jegai gid certificate, also have o do their best without

agsisiancs from a legally qualified prosecutor.

In particular it is up to the Magistrate to cross-examine the
defendant and his witnesses. Inevitably he cannot do this as
effectively as a prosecutor because he is performing a judiciai
role and is not in a position to est the defendant’s evidence in
the manner of a prosecuior. Weaknesses in the defendant’s

version of events are therefore often not exposed.

The Royal Caurt has had occasian to comment on this Iack of
representation of the prosacution in appeals from the

Magistrate’s Court brought before it. In the case of Tracy {(19th
December 1996) the Court said -

‘We wish first of ail to repeat that which the Court Aas soid
on morz than one occasion about the difficuls, if noi
impossibie, positioa in which the Magistrate is often placed

when considering applications of the kind made in the context .

of the case under agpeal. [The Magistrate] was faced with an
application persuasively made by experiznced counsel Jor the
respondent. Who was there to pui the oiker side of the
argument and to'place the reievant iaw bejore him? The
answer is no-one. The reason of cowrse is that the Magistrate
in Jersey is a Juge d’Instruction. He is not a Juge
d’Instruction in the sense that this term is understood in
France. But equally he is not a Magistrate as that term is
underséood in England. He has a Rybrid function which,
although no doubt apt for the nineteenth century, has become
Jor several reasons quite inappropriate for the process of
criminal justice which has developed in recent years. The
deficiencies were litle bare by the report of the Judicial and
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5.7

g -
Legal Services Review Commiltee under the chairmanship af

Sir Godfray Le Quesne, Q.C. as long agoe as [990. The system
crves ouk fur fegislusive reform,

in REID (2%st March 1994) the Sourt ssid -

".. it is quite 2ieqr from the iranscripi that the case was one
in which the process of justice woald Rave been greacly
enhanced had thers been prosecuting sounsel 10 present the
case on behalf aof the prosecurion. As it was there was no
prosecuting counsel, and nor in fact was there counsel
appearing for #iss Reid, and we have some sympathy for the
learned Magisirate in the exceedingly difficult task with which
he had 1o deal in unravelling e confusing siate of affairs
which was laid before him in the Court.”’

* A further example is the recent case conceming the question of

whether child witnesses should give evidence behind screens.

The Magistrate was subject {o forceful submissions by the
defendant’s advocaie on both she facts and the law as to why

screens should not be wsed, but there was no-one %o put the
arguments on behalf of the children concerned as o why
screens should have been used. It is hardly surprising in such
cases if the balance sometimes comes dowa on behaif of the
defendant rather than the victim. :

‘From ihe defendant’s point of view. the dual role of the

Magistrate also causes difficuities. The written statements have .
to be suppiied to the Magistrate 0 that, in the absence of a °
prosecutor, he is able io adduce the evidence. The evidence as
given on oath may turn out o be different to that which is
contained in the statements. It may be difficuli for the
Magistrate not 1o be influenced by his knowledgs of such
matters which he cannot completely dismiss from his mind.

The need for the Magistrate to adduce the prasecution evidence
and 10 cross-ezamine the defendent and his witnesses may well
give an appearance of the Magistrate having made up his mind
or been prejudiced againat the defendant.
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i0is the unanimous view of the Working Party. in the light of
the considerations refered o above, that the interests of justice,
both 1o the public and victims of offences and to defendants.
reguire changes to the present procedure. The preservation of

the status guo is not an acozptable option.

The rzcommendation of the Review Committes chat Centenlers
should become prosecutors

§.1

6.2

6.3

The Review Commiites recommended thut the role of Centenier
should be changed in ai} cases io that of a prosecutor although it
envisaged that many cases would In future be presenied by a
legally qualified prosecutor. The Magistrate would therefore

abandon his dual role in alf cases.

The Working Party has considered this recommendation very
carefully but we have concluded that it is impracticai. The
Canteniers’ Association is firmly of the view thet its members
sheuld not become prosecutors. We have every sympathy with
this view. We believe that it wouid be unfair and unreasonabie
fo enpect Centeniers to underiake this role. To prosecute a case

requires considerably more preparation than the mere

prasentation of a case as at present. The demands upon the time

of a Centenier are aiready very considersble and any additional
demand is likely to lead to even more dilficulty in recruiting

appropriate candidates. Furthennore many persons willing to
prit themselves forward for election as Centeniers wouid not be
willing to undertake or consider themselves suited to the

somewhat different task of acting as prosecutor in a criminal
case.

The degree of taining required would be very considerable and
it is difficuls 1o see how this would operate in the light of the
turnover of Centeniers, particularly in the urban parishes, where
the majority of crime necurs. 4

It fotlows from this decision that, in cases. where a prosecutor is
required. a legaily qualified prosecutor will be neceasary.
References in the remainder of this report to *‘prosecutor”

should be read in this light.
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Alternative aptinns

o

—

Having decided that the status quo was unacceptable and (hat
Centeniers couid not be expected o act as prosecutors, the Weorking
Party concluded that there were three broad aptions for reform -

7.2

7.3

(i} A prosecuter io presen: every case {whether guilty ar aot
guilty ples).

{ii) A prosecutor to prasent ail not guilty pleas.

(iii) A prosecuior o present selected cases {whether guilty or
not guilty plea).

The significant advaniage of the first (;ption (that a prosecutor
should present every case) was that it would lead to the
iniraduction of a clear unambiguous adversarial system. The
prosecution and the defence would each be represented hefore
the Magistrate with the resuit shat the Magistrate would
undertake a-purely judicial role. Such a course would be likely
to fead 10 more accurate and appropriate charges being brought
and the more effective screening out of charges where the
evidence was insufficient. It is likely that the concerns of
victims would be better represented, including those guilty pieas
where it is important that the effect on the victim should be
brought to the atiention of the Magistrate. The weaknesses of
the present system in respect of the prosecution and the defence

waould be satisfactorily dealt with.

Ag againsi this, the Werking Party is of the view that, in the
majority of guilty ples hearings, the present arrangements work
satisfactorily. The Cenienier is well able to present the facts
adequately to the Magistrate and his knowledge of the
backgrourid to the case may well be of assistance to the Court.
There would be an additionai cost and resource implications if
the Attorney General’s chambers were to be siaffed up to a level
necessary to provide a prosecutor for ail cases which come
before the Magistrate’s Court. Furthermore such an approach
would remove altogether the historical role of the Centenier in
the Magistrate's Court and we believe that strong grounds have



7.4

7.5

7.8

-
to be made out for such a dramatic change. Two members of the
Working Party are in favour of thig option but the majority feel
that, ist order io desl with the problems recited in section 4 and 3
above, 1t is not necessary to replace ihe Cantenier in those cases
where little difficulty is in practice experienced ai present. .

"I're second and third options have much In common. The most
significant factor is that either option would mean that the
Magistrate would retain kis dual role in cases where a Centenier
presents the case but not in those cases where a prosecutor
appears. It Is recognised that dhis is not ideal but the Working

Party has concluded that it is feasible. The Magistvaie is quite

capable of varying his role according to the manner in which the
case is brought before him.

The second aption has the advantage that, in alf not guilty pleas,
the Magistrate would perform a purely judicial role thereby
avoiding the difficulties summarised earlier in this reperi.
However the Working Party believes that this would be an
unduely resirictive proposal. Many not guilty pieas are
straightforward. For example a person may be brought before
the Court for being drunk and incapabie. He choozes io plead
net guilty, often for no better reason than that he caanot
remember or is simpiy disinclined to co-operate. The sole
witness may be a police officer. Such a case can be dealt with in
a matter of minutes with the police officer giving brief evidence
and the defendant giving his version of evenis. it seems to us
undesirable to introduce a system which would have the effect
of requiring such a case to be adjourned for a prosecutor to be
instructed and for the matter then to be brought back at a later

date,

Conversely it is feit that not all unconicsted cases are
straightforward. Some may involve severaf defendants facing 3
farge number of charges, other may be factuaily complicated or
invoive points of jaw and seme may require a particulariy
gensitive and legslly admissible recitstion of the facts.
Applications for bail, procedural applications, old style
commitial proczedings, indeed ail sorts of hearings may call for
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7.7
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responses or commenis which the presiding Magistrate would
expect from a jegally quaiified prosecutor.

A.decision as 10 these cases in which a prosecutor should
appesr and those in which a Cantenigs should appear should, as
recommended by the Review Committee, be taken by or under
the suthority of the Attlomey Generai who could no doubs issus
general guidelines to deal with the majority of cases. The
expectation would be that envisaged by the Review Committee,
namely that a prosecutor sught io be insirucied in the majority
of contested cases and a Centanier should continue (o present

"the majority of guiity pleas.

Lagally quailfied pronecuton )

8.1

82

We have also considered the qualification necessary fors
pmsecumr in the Magisirate’s Court. It would be impracticable
for prosecutors o be provided by the private sector ather than
on an accasional basis. In order that the business of the Court be
conducted with despaich, the prosecutor must be readily
available from day to day. We envisage therefore that a
presecuior should be in the employment of the Attorney

General's chambers.

Advocate Pearmain is of the view that a prosecuier shouid be a
qualified Jersey advocate because he or she will be appearing in

& Jersey Court. It is the view of all the other members that,
whilat it would undoubtedly be desirable to appoint a Jersey

advocate where possible, this should not be a legal requirement.
I¢ has historically proved difficuit to attract Jersey qualified
lawyers in the Astorney General's chambers from the private
sector and there would be no guarantee that persons with the
necessary iocal legal qualifications could necessarily be found.
Indeed the present Police Legal Adviser is an English solicitor -
experienced in prosecuting criminal cases in England. We are of
the view that a prosecutor should be a person empioyed by the
Attorney General's chambers approved by the Attorney General
to appear on his behalf in the Magistrate’s Court. We suggest
that the qualifications are those contained in Article 4 of the
Criminal Fustice {Evidence and Procedures) (Jersey) Law 1997

-



9.1

8.2

%% 5

which permils a legaily qualified prossculo
where the victim is a child. Those qualifications are that

is an advocate or selicitor of the Royal Court or is an
in the employment of the Law

¢ 10 sppear in Ca5E5
the

person
English barrister or soficitor

Cfficers’ Depariment.

Costs and respuree impiications

The Working Party has reviewed the need for additional
rescurces in the Law Officers Department ‘which would be
necessary to put the recommendations into effect. It has
concluded that one additional lawyer of apprapriate experience
would need to be appointed to work alengside the Legal
Adviser to0 the Police. They wouid need to be supported by an
additional secretary and part-time clericai assistant. {The total
annual cost is estimated to be in the region of £85,000 to
£95 000 depending upon the seniority of the lawyer sppointed].

The Working Party is of the view that the presence of 3
prosecutor should feud to savings in terms of the number of
iriais, the length of cases, the number of adjousrnments and the
ocessions upon which witnesses are summonsed unnecessarily
(including police officers for which overtime is paid} and that
this should be set against the above expendilure so as to reduce
the net cost. The Working Party is firmly of the view that any
net increase in expenditure is justified and, indeed, essential in
the interests of the administration of the criminai justice system

of the Isfand.

Legisiative changes

10.1 It wouid be necessary to amend the Magi_sﬁam'a Court

(Miscellanecus Provisions) (Jersey) Law 1949, to confer a right
of audience on s prosecutor and to aiter the role of the
Magistrate in cases where a prosecuios appears. The Working
Party has been advised that the amendments should be short and

comparatively straightforward.
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Recnmmendationg -

13.1 The Waorking Party recommends that the Legisistion Commitiee
endorse the {ollowiag conclusisns. In making ihese
recommendations the Magistrase's Court Working Party is
aware of the work of the Waorking Party esiablished 10 consider
she report of the Commites chaired by Sir Cecil Clothier and

that of the Crime Strategy Group.

< W

tii

{fiz

{iv)

fv)

{vi}

The dusi role of the Magistrate should be abolished in
those cases where & legaily qualified prosecutor presents

the case.

The dusi roie of the Magistrate should continue 25 at
present in those cases presented by a Cantenier.

The decision as to which cases should be presented by a
legaily qualified prosecutor should be jaken by, or on

beftalf of, the Aitomey Geneszi.

The Attomey General should issue general guidelines as
1o the sort of case which should be presented by a legally
qualified prosecutor. The expectaticn weuld be that the
majerity of contested cases or committais would be
presented by a iegally qualified prosecutor and the
majority of guilty pleas would be presented by a

Centenier.

The Attorey General couid give specific directions in
any particular case.

A prosecutor should be empioyed by the Law Officers’
Depariment although advocates in private practice may be
nominated by the Attorney General at his discretion. A
prosecuior wouid be accepted as legaily qualified if he
were a Jersey advocste or solicitor or an English barrister
ar solicitor employed in the Law Officers’ Department
and nominated as a progecutor in the Magistrate’s Caurt

by the Attorney General.
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{viii} The recommendation would require the appointment of
one additional prosecuior and suppeyt stafl to be
employed in the Law Officers’ Deparfrnent.



